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CHAPTER   XXIIL 

OF  THE  LIABILITIES  INCURRED  BY  TRUSTEES  TO 
CREDITORS  OF  THE  TRUST  ESTATE. 

We  haye  thought  it  desdrable,  even  at  the  risk  of  some  repetition^  General  Divi- 
to  treat  more  systematically  and  fully  of  the  subject  of  the  liabilities  subjeot  of  Lia- 
of  tmstees  than  the  example  of  other  writers  on  this  class  of  ques- 
tions  would  seem  to  warrant.  But  the  increasing  practical  import- 
ance of  questions  affecting  the  personal  interests  of  trustees^  and 
the  uncertainty  which  pervades  this  branch  of  the  law,  call  for  a 
copious,  and,  as  far  as  may  be,  an  exhaustive  treatment  of  the  sub- 
ject. The  subject  of  liability  naturally  divides  itself  into  the  two 
main  questions  which  are  discussed  in  this  and  the  next  chapter : 
Pirsty  the  question  of  liability  to  creditors  of  the  estate, — ^that'is,  to 
parties  whose  claim  is  not  founded  on  the  trust  settlement,  but  upon 
obligations  undertaken  by  the  trustee  expressly  or  constructively ; 
and,  aecondlyy  the  trustee's  liability  to  the  truster  himself,  or  to  the 
beneficiaries  pointed  out  by  the  trust  settlement  (a).  In  the  first  class 
of  questions  the  liability  of  the  trustee  depends  solely  on  the  nature 
of  the  obligation  which  he  has  undertaken  to  the  party  seeking  to 
make  him  personally  responsible ;  in  the  second,  it  is  dependent  on 

(a)  See  Chapter  XXIV.,  in/ra,  p.  26. 
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the  nature  of  the  diligence  prestable  from  persons  holding  the  fidu- 
ciary office^  viewed  in  connection  with  the  powers  conferred  and 
obligations  imposed  by  the  deed  of  settlement.  This  classification 
wonld  naturally  embrace  questions  as  to  the  liabilities  of  trustees 
for  law  expenses ;  but  as  the  liability  of  trustees  for  the  expenses 
of  litigation  is  controlled  by  the  operation  of  the  equitable  juris- 
diction of  the  Court — ^an  element  which  does  not  enter  into  the 
consideration  of  liabilities  arising  from  contract,  or  from  the  re- 
lation of  trustee  and  beneficiary — it  has  been  thought  proper  to 
reserve  that  branch  of  the  subject  for  separate  discussion.  The 
liability  of  trustees  for  expenses  wiU  accordingly  form  the  sub- 
ject of  the  third  and  concluding  chapter  on  the  responsibility  of 
trustees  (a). 

To  proceed  with  the  subject  of  the  liability  undertaken  to 
creditors  of  the  estate,  it  is  proper  to  notice  in  the  outset,  that  as 
we  are  dealing  at  present  with  the  subject  of  liability  arising  from 
personal  obligation,  we  necessarily  exclude  from  consideration,  ex- 
cept in  the  way  of  a  passing  reference,  all  questions  as  to  the  liabi- 
lity of  the  trust  estate  for  the  debts  of  the  truster.  A  trustee  is 
of  course  liable,  in  his  character  as  a  general  representative  of  the 
truster,  to  fulfil  the  obligations  of  the  latter.  But  those  are  obliga- 
tions which  can  only  be  enforced  against  him  as  trustee;  in  other 
words,  they  are  enf ordble  against  the  trust  estate  in  an  action  in 
which  the  trustee  is  a  necessary  defender.  In  treating  of  the  duties 
of  the  trustee  (&),  we  have  already  had  occasion  to  consider  the 
obligations  incumbent  upon  him  which  respect  the  preservation  of 
the  estate,  its  equitable  distribution  amongst  those  who  are  interested, 
and  the  rules  according  to  which  the  relative  interests  of  the  several 
classes  of  beneficiaries  may  be  affected  by  the  diligence  of  creditors. 
The  obligation  to  pay  or  perform  on  behalf  of  the  truster  only 
assumes  the  form  of  a  personal  liability  when  the  trustee  deals  inequu 
tably  with  the  creditors  of  the  estate. 

As  preliminary  to  the  discussion  of  the  more  important  questions 
as  to  the  liabilities  of  trustees  ex  obligationey  we  may  refer,  but  very 
briefly  (for  this  point  also  has  been  dealt  with  in  the  chapters  on 
duties),  to  the  class  of  cases  in  which  trustees  have  been  held  per- 
sonally liable  for  the  settlor^s  engagements,  either  on  the  principle 
(a)  Chap.  XXV.        (b)  Chap.  XVI.  Sect.  III.,  and  Chap.  XIX.  Sect  11. 


Ch,  XXm.3    LIABILITY  TO  MAKE  FUNDS  FORTHCOMING. 


of  noyation  in  respect  of  their  own  adoption  of  current  contracts,  or 
on  the  principle  of  Kability  for  negligence  in  illegally  or  inequitably 
disposing  of  the  funds  which  they  were  bound  to  make  available  to 
all  the  creditors  of  the  trust  estate. 

On  the  first  point,  it  is  sufficient  to  say,  that  the  liability  of  in^Q^^tiJn 
trustees  in  respect  of  their  adoption  of  subsisting  contracts  is  subject  »»*"«  it  ^^ 
to  the  operation  of  the  same  rules  of  law  which  determine  the  lia- 
bility of  trustees  for  contracts  of  their  own  making.    The  cases 
will  be  noticed  in  treating  of  the  main  question. 

As  to  the  second  ground  of  liability  above  mentioned,  the  rule  ^J^^^S*'** 
of  law  may  be  sufficiently  illustrated  by  referring  to  a  few  of  the  ^^^^  ^®^*®  , 

J  J  •'  ^  are  discharged. 

leading  cases  (a).  For  example,  in  Young  v.  JohnatotCs  7Vu«- 
tees  (ft),  gratuitous  trustees  were  held  liable  for  payment  of  a  debt 
due  to  one  of  the  truster^s  creditors,  because,  at  a  time  when  the 
estate  would  have  been  sufficient,  if  realized,  for  the  payment  of  all 
the  creditors,  they  had  chosen  to  keep  up  the  debts  upon  the  estate, 
and  had  granted  a  bond  in  security  of  one  debt,  instead  of  providing 
equally  for  both.  The  amount  realized  by  the  sale  of  the  estate 
having  proved  insufficient  for  the  payment  of  both  creditors,  the 
trustees  were  justly  held  liable  for  the  amount  of  the  damage  sus* 
tained  by  the  unsecured  creditor,  in  consequence  of  the  creation 
of  this  illegal  preference.  In  another  case,  where  trustees  had 
been  directed  to  purchase  a  landed  estate  with  the  residue  of  the 
testator's  funds,  to  be  conveyed  by  them  to  his  heir,  subject  to  the 
conditions  of  a  strict  entail ;  and  they  conveyed  the  entire  succes- 
sion, without  having  provided  for  the  payment  of  an  annuity 
chargeable  against  the  settlor^s  estate  under  his  contract  of  mar- 
riage ;  they  were  held  liable  in  a  personal  action  for  the  value  of  the 
annuity  (c).  To  this  principle  we  may  also  refer  the  rule  of  law, 
according  to  which  an  executor  who  intromits  with  the  personal 


(a)  The  question  here  referred  to, 
which  is  always  to  a  considerable  ex- 
tent mixed  up  with  consideration  of 
honafides^  is  here  viewed  in  relation  to 
the  right  of  the  creditor.  In  Chapter 
XXVl.  the  same  question  is  noticed 
in  connection  with  the  right  of  the 
trustee  to  retain  the  estate  until  he  can 
denude  with  safety;  and  in  Chapter 
XXIX.  the  extent  of  the  beneficiary^s 


right  to  demand  implement  (which 
may  be  a  conflicting  right)  is  the  sub- 
ject of  consideration. 

(6)  Young  Y,  Johnston's  Trs,^  16  June 
1841,  3  D.  1020. 

(c)  Crmekshank^s  Trs.  v.  Crmck- 
sliarik,  24  April  1845,  4  Bdl,  179 ;  and 
see  Aitken  v.  Reid,  10  Feb.  1829,  7  S. 
390.  See  Fras&r  v.  Fraser^  8  Dec. 
1826,  5  S.  105. 
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estate,  without  confirmation  or  making  up  inyentories,  is  liable  to 
creditors  on  the  passive  title  of  vitious  intromission  (a). 

If,  again,  in  the  case  of  a  trost  for  payment  of  debts,  a  credi- 
tor does  not  declare  his  accession  to  the  trost,  and  makes  no  claim 
under  it  (b) ;  or  if,  after  acceding,  he  acquiesces  in  the  decision  of 
the  trustee  repelling  his  claim  (c), — ^he  is  held  to  be  precluded  by 
his  own  conduct  from  afterwards  seeking  to  enforce  the  claim  by  a 
personal  action  against  the  trustee. 

In  virtue  of  his  right  to  call  upon  the  trustee  to  make  the  funds 
of  the  truster  forthcoming,  a  creditor  of  the  trust  estate  may  raise 
in  his  own  name  any  question  of  liability,  as  for  negligence  or 
breach  of  the  fiduciary  relation,  which  a  beneficiaiy  named  in  the 
trust  deed  might  have  raised.  This  principle  was  clearly  recognised 
in  the  case  of  the  Bon  Accord  Marine  Tnsurtunce  Co,  (d).  The  direc- 
tors of  a  company  in  which  the  deceased  truster  held  shares,  raised 
an  action  against  the  trustees  for  the  purpose  of  constituting  their 
claim  for  calls  upon  the  estate.  The  question  was.  What  was  the 
value  of  the  estate  for  which  the  trustees  were  bound  to  account? 
In  the  second  branch  of  the  case,  the  trustees  were  held  liable  to 
the  company,  as  creditors,  to  replace  a  sum  which  they  had  invested 
on  hazardous  security,  and  which  had  been  lost  in  consequence 
of  their  having  to  sell  the  security  below  its  value  to  meet  the 
calls  (e).  And  in  the  same  case,  the  trustees  were  not  allowed  to 
take  credit  in  accounting  with  the  company  for  a  sum  which  they 
had  paid  as  commission  to  two  of  their  number,  who  acted  as  law 
agents  and  factors  to  the  trust  (/).    It  will  therefore  be  understood 


(a)  Cuninghan  v.  M^Kirdy^  8  Feb. 
1827,  5  S.  816 ;  M'Eachem  v.  Mac- 
Eachem,  26  Feb.  1833,  11  S.  441 ; 
Forbes  v.  Forbes,  12  June  1823,  2  S. 
296 ;  Scott  v.  Lord  BeUiaven,  26  May 
1821, 1  S.  30 ;  and  caaes  in  Morrison 
and  Elchies,  voce  Vitious  Intromission, 
and  4  Br.  Sup.  374,  416,  424,  813 ;  5 
ibid.  838.  On  the  question  how  far 
confirmation  as  executor  creditor  will 
protect  an  intromitter  not  claiming 
through  him,  see  Montgomery  v.  Bos- 
well^  20  Dec  1841, 4  D.  332 ;  Dudgeon 
y.  Dudgeon's  Trs.y  9  Mar.  1844,  6  D. 
1016. 


(6)  Pagan  y.  Campbelfs  2V«.,  17 
Jan.  1823,  2  S.  126. 

(c)  Jeffrey  y.  Ure,  21  Jxme  1826, 

I  W.  &  S.  666,  revg.  2  S.  646.  On 
the  subject  of  acquiescence  and  delay 
as  barring  personal  claims  against  the 
trustee,  see  Chap.  XXIX,,  Beneficiary's 
Right  of  Action. 

(d)  Bon  Accord  Marine  Ins.  Co.  v. 
Souter's  Trs.,  18  June  1860, 12  D.  1010, 

II  Dec.  1860, 13  D.  296 ;  and  see  the 
English  cases  cited  infra,  pp.  27-29, 
and  39,  upon  the  liability  of  the  exe- 
cutor as  for  a  due  administration. 

(6)  13  a  296.        (/).  12  D.  1010. 
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that  the  questions  of  liability  to  parties  beneficially  interested,  which 
form  the  subject  of  discussion  in  the  next  chapter,  may  also  be 
raised  by  creditors,  in  virtue  of  their  right  to  have  the  estate  made 
available  to  them. 

We  pass  now  to  the  consideration  of  the  main  question,  namely,  ^?  *  Truatee  w 
In  what  circumstances  are  trustees  to  be  held  personally  responsible  prewiybound 
for  the  fulfilment  of  obli£^tions  undertaken  by  them  for  the  benefit  preaaiy  relieved 

ATT  11*1  1        n    ^^       i»    "^^  pefSOBal 

of  the  trust  estate?    In  order  still  further  to  narrow  the  field  of  responsibUity, 

!••  ..  .  ,         ,/t  i*     ^^^  conditioii 

discussion,  two  propositions  may  be  laid  down,  which,  if  not  self-  is  binding, 
evident,  are  at  least  so  well  settled  in  principle  and  in  practice,  that 
no  controversy  can  be  raised  regarding  them.  First,  if  a  trustee 
expressly  undertake  personal  responsibility,  as  by  interposing  his 
guarantee  to  protect  the  estate  from  diligence,  taking,  it  may  be, 
an  assignation  to  the  debt  in  his  own  name  (a) ;  or  by  executing  a 
cash-credit  bond,  ^^  as  trustee  and  individually,"  to  pay  whatever 
sums  may  be  advanced  by  the  bank  for  the  purposes  of  the  trust 
estate  (b) ;  or  by  undertaking  a  purchase  on  behalf  of  his  constituent, 
without  declaring  the  name  of  the  party  for  whom  it  is  made  (c) ; 
he  does,  in  virtue  of  the  terms  of  his  contract,  come  under  a  personal 
obL'gation  to  fulfil  it.  Secondly j  by  parity  of  reasoning,  if  a  trustee 
stipulate  in  express  terms  that  the  trust  estate  alone,  and  not  he  as 
an  individual,  shall  be  responsible  for  the  fulfilment  of  his  contract, 
he  will  lie  under  no  higher  degree  of  liability  than  that  implied  in  war- 
randice from  fact  and  deed, — that  is,  he  is  under  obligation  to  make 
the  trust  estate  forthcoming  to  the  creditor,  to  the  extent  to  which  it 
can,  consistently  with  the  rights  of  other  creditors,  be  affected  by 
the  contract.  In  the  case  of  an  executory  contract, — e.  ^.,  a  sale  upon 
missives,  or  an  agreement  to  borrow  money, — this  is  the  only  kind 
of  liabiUty  which  a  trustee  can  be  asked  to  undertake  (cQ. 

That  an  obligation  by  trustees  to  repay  a  loan  out  of  the  trust  estate,  Terms  which 

^^  when  and  as  soon  as  the  state  of  the  funds  will  permit,"  does  in  souai  obliga- 
tion. 

(a)  Lawson  v.  Walker,  3  Dec.  1845,  (d)  See  the  cases  of  Forbes*  Trs,  v. 

8  D.  232.  Mackintosh,  16  June  1822,  1  S.  636 ; 

(6)  Commercial  Bank  v.  Sprot,  27  and  Kelly  v.  Macindoe,  6  Mar.  1858, 
May  1841,  3  D.  939.  See  Carswell  v.  20  D.  773 ;  where  it  was  settled  that 
Irvine,  16  Jan.  1860,  12  D.  462.  the  proper  warrandice  to  be  granted  by 

(c)  Thomson  v.  Dudgeon,  4  Jane      trustees,  in  any  deed  which  they  were 
1861,  13  D.  1029.    The  appeal  in  this     under  obligation  to  execute,  was  war- 
case  did  not  touch  the  merits  of  the      randioe  from  fact  and  deed, 
decision. 
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point  of  law  import  a  personal  liability  to  make  the  estate  foriJicom' 
ingy  was  expressly  decided  in  the  case  of  Aitken  v.  The  Glasgow 
Road  TVs.  (a).  In  this  case,  the  Sheriff  having  found  that  there 
was  no  fund  or  balance  in  the  hands  of  the  trustees  which  could 
warrant  a  decree  for  the  sum  concluded  for,  and  therefore  sustained 
the  defences,  the  Court,  recalling  Lord  Medwyn's  interlocutor, 
which  was  affirmatory  of  the  Sheriff's,  remitted  to  the  Lord  Ordi- 
nary to  allow  an  investigation  into  the  state  of  the  defenders'  funds 
since  the  date  of  the  contract.  ^^  I  have  no  conception,"  said  Lord 
Justic6-Clerk  Boyle,  ^^  that  it  was  left  to  the  managers  of  the  fund 

to  postpone  payment  of  this  claim  to  any  time  they  pleased 

The  question  is.  When  is  it  exigible  by  the  contract  ?  I  answer, 
that  it  is  exigible  whenever  the  funds  are  sufficient,  or  would  have 
been  sufficient,  had  the  trustees  not  preferred  other  claims,  or  incurred 
other  expenses  by  works  which  they  were  not  bound  to  execute  "  (b). 
TruBtoM  are  A  third  proposition,  of  very  general  application  to  questions  be- 

Creditore  of       twecn  Creditors  and  trustees,  is,  that  trustees  are  only  personally 

the  Estate  for        .  .  ....  j  j? 

the  engage-       liable  in  respect  of  their  own  individual  engagements,  and  not  for 
Oo-trostees.       those  of  their  co-trustees.     For,  as  a  trustee  is  not  bound  by  the 

duty  of  his  office  to  interpose  his  personal  security  on  behalf  of  the 
estate,  there  is  no  principle  upon  which  the  voluntary  and  gratuitous 
engagement  of  his  co-trustee  can  be  made  operative  against  him. 
ffp^  V.  It  is  remarkable  that,  even  in  the  comparatively  recent  period 

of  the  chancellorship  of  Lord  Eldon,  this  doctrine,  so  clearly 
grounded  in  equity,  should  have  been  considered  open  to  question. 
The  point  arose  in  an  action  by  certsdn  of  the  trustees  of  the  Edin- 
burgh and  Glasgow  Road  Trust  against  their  co-trustees,  for  relief 
of  obligations  undertaken  by  them,  in  the  names  of  themselves  and 
the  whole  other  trustees,  to  creditors  who  had  advanced  money  for 
the  purposes  of  the  trust.  The  Court  of  Session  decerned,  in  the 
first  instance,  against  the  defenders.  Lord  Eldon,  in  that  spirit  of 
caution  which  with  him  was  too  frequently  carried  to  excess,  re- 
mitted to  the  Court  below  to  consider  whether  there  was  any  prin- 
ciple upon  which  the  mere  attendance  at  meetings,  in  the  execution 
of  the  ordinary  business  of  the  trust,  could  be  held  to  import  a  per- 
sonal undertaking  of  liabihty  for  written  contracts  to  which  the 

(a)  Aitken  v.  Glasgow  Road  2V«.,  10  (6)  7  S.  891. 

Feb.  1829,  7  S.  390. 
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defenders  had  not  been  parties  (a).  On  inquiry  and  reconsidera- 
tion, the  Court  found,  as  to  one  of  the  parties,  no  acts  condescended 
on  sufficient  to  make  him  personally  liable ;  and  in  particular,  that 
his  authorizing  contracts  could  not  be  presumed  to  be  an  autho- 
rity for  entering  into  contracts  by  which  he  would  be  personally 
bound  (by    Tlds  judgment  wasf  affirmed  on  appeal. 

The  speech  of  Lord  Eldon,  taken  from  the  notes  of  the  short-  Opinion  of 
hand  writer,  is  reported  in  Faton's  Appeal  Cases  (o).  On  principle, 
as  well  as  on  the  authority  of  English  decisions  (d)j  Lord  Eldon  came 
to  the  conclusion,  1^^,  that  when  trustees  state  in  their  contracts  that 
they  mean  to  act  in  the  execution  of  the  trust,  prima  facie  this  ought 
not  to  be  taken  to  make  them  personally  liable ;  2t%,  notwithstanding 
the  existence  of  authority  for  the  more  sweeping  doctrine,  that  trus- 
tees contracting  simply  with  other  persons,  who  do  not  know  whether 
they  have  a  fund  applicable  and  sufficient  for  the  purpose,  should 
be  taken  as  representing  that  they  had  a  fund  applicable  and  suffi- 
cient, his  Lordship  was  not  clear  that  their  liability  could  be  put  any 
higher  than  this,  that  if  the  trustees  chose  to  enter  into  contracts, 
the  terms  of  which  were  to  make  them  personally  responsible,  they 
were  at  liberty  to  do  so,  and  the  contracts  would  be  binding  upon 
them  (e) ;  3(i/y,  that  where  the  trustees  confine  themselves  to  the 
execution  of  their  powers, — 6.^.,  if  in  this  case  the  trustees  had 
interfered  with  nothing  but  the  application  of  the  funds  which,  as 
parliamentary  trustees,  they  were  entitled  to  raise  and  apply, — then 
the  resolutions  of  the  majority  would  bind  the  other  trustees  present 
at  the  meeting ;  but,  ithlyy  if  they  thought  proper  to  enter  upon  the 
consideration  of  subjects  that  did  not  belong  to  the  strict  execution  of 
the  trust,  there  the  acts  of  a  majority  of  the  trustees  present  at  a  meet- 
ing would  not  bind  the  minority ;  "  and  if  the  majority,  or  any  part 
of  it,  thought  fit  to  make  themselves,  by  their  contracts,  personally 
responsible,  it  would  not  be  enough  to  say  that,  at  such  a  meeting, 
the  majority  had  bound  themselves ;  but  in  order  to  prove  that  the 

(a)  Cunynghame  v.  Biggins^  26  June  (ji)  See  Horseley  v.  BeU^  Br.  Ch. 

1802,  4  Paton,  401.  Ca.  101. 

(h)  6  Paton,  245.  (e)  6  Paton,  253.     It  will  be  seen 

(c)  Higgins  v.  Livingstone^  1  July  from  the  sequel,  that  there  is  no  longer 

1816,  6  Paton,  244 ;  and  see  Ochill  any  doubt,  in  the  case  of  a  simple  con- 

Tumpike  Trs,  v.  Horn,  20  June  1822,  tract,  that  an  indefinite  obligation  im- 

1  S.  551.  plies  personal  responsibility. 
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Subject  re- 
■umied. 


General  Bule, 
that  the  nature 
of  the  Contract 
determines 
the  decree  of 
Liabihty. 


Liability  on 
different  Con- 
tracts distin- 
grniahed. 

Simple  Con- 
tract Debt. 


minority  were  bound,  they  most  go  on  to  show  by  tohat  individual 
acts  J  by  what  species  of  concurrencey  by  what  kind  of  hcmologation^ 
by  what  kind  of  approbation^  these  individuals  became  parties^  not  for 
the  execution  of  the  trusts  of  the  Acty  but  for  the  execution  of  the  acts 
for  which  they  were  to  be  made  responsible^*  (a). 

We  are  now  in  a  position  to  assome,  first,  that  a  trustee  cannot 
be  rendered  personally  liable  for  the  trust  obligations  unless  he 
binds  himself ;  and  further,  that  where  the  character  in  which  the 
trustee  obliges  himself  is  expressly  set  forth  in  the  contract,  the 
terms  of  the  contract  furnish  the  criterion  of  liability.  But  that 
which  in  more  recent  times  has  created  the  whole  difficulty  in  rela- 
tion to  questions  of  liability,  is  the  use  of  an  indefinite  form  of 
obligation, — ^that  is,  where  the  trustees  are  bound  either  simply^  or 
with  the  addition  of  their  designation  as  trustees.  We  are  now  to 
show,  by  an  examination  of  the  cases,  that  the  character  of  the 
liability  incurred  by  trustees,  when  they  contract  under  their  desig- 
nation as  such,  depends  upon  the  nature  of  the  contract.  The  de- 
cisions in  reference  to  the  several  classes  of  contracts  have  been 
tolerably  uniform;  and,  considering  the  immense  importance  to 
individual  interests  that  the  law  in  this  quasi-penal  department  of 
civil  jurisdiction  should  be  uniformly  interpreted,  it  is  some  satis- 
faction to  be  assured,  so  far  as  experience  can  assure  us,  that  the 
authority  of  established  precedents  is  likely  to  be  maintained. 

The  leading  maxims  respecting  liability  upon  indefinite  obligar 
tions  (using  the  term  in  the  sense  explained  in  the  last  paragraph) 
are,  firsty  that  an  obligation  under  a  simple  contract  debt  is  per- 


(a)  6  PatOD,  255.  On  the  question 
of  liability  for  the  oontracts  of  oo- 
trusteee  in  respect  of  homologation, 
see  HamiUon  v.  Gibb,  16  May  1823,  2 
S.  815,  and  Graham  v.  Graham,  15 
June  1827, 5  S.  806.  In  the  first  case, 
one  of  several  co-trustees,  under  a  trust 
to  sell  for  behoof  of  creditors,  had,  in 
order  to  get  up  the  title-deeds — ^which 
were  hypothecated  for  the  granter^s 
business  account — granted  an  obliga- 
tion, bearing  to  be  on  behalf  of  himself 
and  his  co-trustees,  to  see  the  agent 
paid  the  just  balance  of  his  accounts. 
To  a  joint  action  for  payment,  the  non- 


subscribing  trustee  pleaded  that  he  had 
given  no  authority  to  bind  him,  and 
had  received  no  part  of  the  price.  He 
was  held  liable,  in  respect  that  he  bad 
signed  the  articles  of  roup  and  the  dis- 
position to  the  purchaser  discharging 
the  price,  and  that  the  deeds  in  ques- 
tion were  necessary  in  order  to  sell  the 
property.  In  the  second  case,  where 
two  trustees  were  held  jointly  liable 
upon  an  obligation  to  enter  into  a  sub- 
nussion  granted  by  one  of  them,  the 
exact  circumstances  which  were  held 
to  import  homologation  do  not  appear. 
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sonaUy  binding  upon  the  contracting  trostee.     Secondly ^  that  an  FenoxuaSecu- 
obligation  in  the  nature  of  a  personid  security  is  personally  binding 
on  the  obligant.     Thirdhfy  that  indirect  personal  obligations,  consti-  indkect  oui- 
tuted  through  the  intervention  of  a  party  having  authority  to  bind 
the  trustee — e.g.^  a  partner  or  manager  of  a  mercantile  company  in 
which  the  trust  estate  holds  stock — are  binding  upon  all  the  trustees 
who  have  sanctioned  the  investment,  in  like  manner  as  in  the  case 
of  direct  obligations.    Fourthly j  that  continuing  contracts,  as  leases  Ck)nti]iiung 
and  feu  contracts,  are  personally  binding.    Fifthly^  that  where  the  ^^  Becmities 
purpose  of  a  contract  is  the  conveyance  of  heritable  property,  or  "^^  ^^^ 
the  creation  of  a  real  security,  the  adjection  of  a  collateral  personal 
obligation,  granted  by  individual  trustees  under  their  designation  of 
trustees,  is  equivalent  only  to  a  personal  undertaking  on  the  part 
of  the  subscribing  trustees  to  make  the  trust  estate  forthcoming  to 
the  creditor  to  the  extent  of  their  powers;  in  other  words,  it  is 
equivalent  to  warrandice  from  fact  and  deed.    The  rule  of  liability 
as  to  sales  and  assignations  of  personal  property  is  not  so  well 
settled.     Sixthly^  with  reference  to  the  intersocial  obligations  arising  Partnenhip. 
under  the  contract  of  copartnership,  the  law,  in  so  far  as  it  may  be 
held  to  depend  on  considerations  peculiar  to  Scottish  jurisprudence, 
rests  for  the  present  upon  the  judgment  of  Lord  Ejnloch  in  the 
case  of  the  Western  Bank  v.  Buchanan  (a),  which  is  to  the  effect 
that  trustees  investing  trust  money  in  the  stock  of  a  joint  stock 
company,  and  subscribing  the  contract  under  their  designation  as 
iiustees,  are  not  partners  in  their  individual  capacity,  and  are  not 
liable  beyond  the  amount  of  the  investment  in  a  question  with  co- 
partners; but  the  tendency  of  the  English  authorities  is  to  a  different 
conclusion.     Seventhly^  trustees  are  personally  liable  to  make  re-  Negligence, 
paration  for  their  own  wrongful  a^rts,  although  arising  in  the  course 
of  the  trust  administration ;  but  they  are  not  personally  responsible 
for  the  fault  of  their  employies. 

1.  The  doctrine,  that  trustees  are  Uable  personally  to  implement  TOreomSy" 
the  contracts  to  which  they  become  parties  for  the  benefit  of  the  ^^^JJJ^  con- 
estate,  was  established  by  Lord  Eldon's  judgment  in  Higgina  v.  ^'^^^ 
Livingstone  (b).    The  principle  was  also  appUed  in  the  judgment  of 

(a)  Liquidators  of  Western  Bank  of  (b)  Higgins  v.  Livingstone^  1  July 
Scotland^.  Buchanan,  decided  12  Nov.  1816,  6  Pat.  244 ;  HandUon  v.  Gtbb, 
1861.  16  May  1828,  2  S.  815,  stated  above. 
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Exceptional 
Cases. 


the  House  of  Lords  in  Jeffrey  v.  Brown  (a).  The  appeUants,  who 
were  trustees  on  the  sequestrated  estate  of  a  shipping  firm,  entered 
into  an  agreement  with  the  respondents,  who  held  a  security  over 
a  ship,  part  of  the  bankrupt's  estate,  by  which  agreement  the  re- 
spondents agreed  to  give  up  all  claims  upon  the  vessel,  on  condition 
that  they  were  paid  the  sum  of  L.2000,  and  were  relieved  of  the 
engagements  contracted  by  the  agents  of  the  bankrupt,  affecting 
the  said  vesseL  The  appellants,  having  found  that  the  claims 
against  the  vessel  were  greater  than  they  were  able  to  meet  from 
the  funds  in  their  possession,  resisted  payment,  and  pleaded  (6), 
that  both  from  the  mode  in  which  the  action  was  libelled,  and  from 
the  nature  of  the  office  which  they  held,  they  could  not  be  liable 
to  any  greater  extent  than  that  of  the  trust  funds  of  which  they 
were  in  possession,  and  were  not  bound  to  find  funds  in  order  to 
satisfy  the  claims  of  the  respondents ;  and  therefore,  as  they  had 
no  trust  funds,  the  judgments  of  the  Court  below,  finding  them  per- 
sonally Uable,  were  erroneous*  The  judgment  of  the  Court  of 
Session,  finding  the  appellants  personally  liable  to  fulfil  their  con- 
tract, was  affirmed,  with  costs  (c). 

The  only  exceptions  to,  or  limitations  of,  the  rule  of  liability  as 
for  simple  contract  debts,  are  those  which  have  been  noticed  in  the 
outset ;  viz.,  that  a  trustee  may  expressly  contract  so  as  only  to  bind 
the  estate ;  and  that  contracts  entered  into  by  individual  trustees, 
although  purporting  to  bind  the  entire  body,  are  obligatory  only  on 
the  subscribing  trustees,  unless  authority  were  given  by  the  others. 
The  cases  upon  the  liabilities  of  memb^*8  of  provisional  committees 
illustrate  the  limitation  last  referred  to.  Those  decisions  have 
established  the  rule,  that  attendance  at  meetings  does  not  bind  the 
individual  members  of  a  committee  for  the  contracts  undertaken  on 


(a)  Jeffreys,  Broton,  11  June  1824, 
2  S.  Ap.  Ca.  349,  affirming,  but  qua- 
lifying the  judgment  of  the  Court,  1 
S.  103.  See  Hay  v.  Cockburn's  Trs.^ 
19  July  1860,  12  D.  1298,  &  8  D. 
1011. 

(6)  2  S.  Ap.  Ca.  356. 

(c)  2  S.  Ap.  Ca.  366.  The  rule 
that  trustees  and  executors  are  liable 
to  fulfil  their  contracts  with  strangers 
to  the  trust,  is  now  so  well  established 


by  native  authority,  that  it  is  unneces- 
sary to  occupy  space  with  explanatory 
notes  on  the  English  decisions.  The 
following  cases  may,  however,  be  re- 
ferred to  as  among  the  most  authori- 
tative : — Childs  V.  Morins^  2  Bro.  & 
Bing.  460 ;  Bradley  v.  Heathy  3  Sim. 
543,  see  558,  decided  by  Shadwell, 
V.-C. ;  King  v.  TAoni,  1  T,  R.  489 ; 
Appleton  V.  Kirks^  5  Ea^.  148. 
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behalf  of  the  committee,  and  that  in  order  to  fix  individual  liability 
for  specific  contracts,  the  defender  must  be  proved  to  have  given 
authority  (a). 

2*   The  most  apposite  illustration  of  our  second  proposition,  Trustees  are 
viz.,  that  trustees  are  liable  on  obligations  m  the  nature  of  personal  liable  upon 

,  !•  1  •!•  "L«n       j»  Bills  and  Per- 

securities,  is  to  be  found  m  the  cases  on  liability  upon  bills  of  ex-  sonai  Becuri- 
change.  The  doctrine  here  adverted  to  may  either  be  viewed  as  a 
particular  case  of  liability,  as  for  contract  debt ;  or  it  may  be  rested 
on  the  separate  ground,  that  bills  of  exchange  are  in  their  own 
nature  personal  securities,  and  nothing  else.  A  bill  of  exchange 
does  not  create  a  debt ;  on  the  contrary,  the  presumption  of  debt 
may  be  redargued  by  legal  evidence  of  non-onerosity.  The  pur- 
pose of  a  bill  is  to  create  what  may  in  popular  language  be  termed 
a  security ;  the  nature  of  the  security  being,  that  the  obligant  siuv 
renders  his  personal  liberty,  and  submits  to  incarceration  on  a 
formal  warrant  obtained  without  the  intervention  of  a  decree,  in 
the  event  of  his  being  imable  to  meet  the  bill  on  the  elapse  of  the 
appointed  period  of  payment.  In  order  that  a  trustee  obliging  him- 
self under  a  personal  obligation  of  this  nature  should  be  exempt 
from  personal  liability,  it  is  necessary  that  the  limitation  of  liability 
should  be  expressly  declared. 

In  contrastin£c  the  rule  of  the  personal  liability  of  trustees  on  Doctrine 

^         .  ,  ,  •'.  illuBtnktedby 

bills  of  exchange  with  the  doctrine  laid  down  in  Campbell  v.  Caeee. 
Gordon  (6),  with  reference  to  heritable  securities.  Lord  Eanloch 
observed  (c) :  "  A  bill  of  exchange  is  a  document  very  peculiarly 
situated.  It  is  a  negotiable  instrument,  whose  proper  use  is  for  the 
purposes  of  trade,  and  whose  essential  characteristics  are  punctual 
payment  and  summary  enforcement.  An  inquiry  into  the  extent 
of  liability,  considered  as  proportionate  to  the  extent  of  funds  pos- 
sessed, is  at  variance  with  the  essential  character  of  the  document. 
Here,  the  nature  of  the  contract  intervenes  to  determine  the  extent 
of  the  obligation."  Accordingly,  in  all  the  cases  that  have  occurred 
upon  biUs  of  exchange,  the  liability  has  been  held  to  be  personal. 
The   decisions  embrace  questions  involving  the  liability  of  exe- 

(a)  M^Ewan  v.  Campbell^  19  Feb.  (b)  Campbell  v.  Gordon^    13  June 

1857,  2  Macq.  499  ;  Bright  v.  Hutton,  1842,  1  Bell,  428,  affg.  2  D.  428. 
3  H.  of  L.  Ca.  341 ;  Johnston  t.  Scott,         (c)  In  Liquidators  of  Western  Bank 

18  Jan.  1860,  22  D.  893.  v.  Buchanan,  16  Nov.  1861. 
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LUbiUty  of 
TniBtees  to  the 
Public  as  liem- 
bers  of  a 
Paitnenliip  or 
Joint  Stock 
Company. 


outers  (a) ;  trustees  under  family  settlements  (b) ;  trustees  for 
behoof  of  creditors  (c) ;  trustees  of  religious  associations  (d) ;  and 
factors  (e).  The  defence,  that  the  trustees  had  no  available  funds, 
has  been  expressly  overruled  (/)•  The  question,  whether  the  trust 
estate  is  bound  by  the  trustees'  bill,  depends,  it  would  seem,  upon 
the  circumstance  whether  the  trustees  were  acting  within  their 
powers  and  for  the  benefit  of  the  estate  (g). 

On  the  analogy  of  the  cases  upon  obligatory  letters  (&),  we  may 
conclude  that  a  personal  bond  would  also  be  personally  binding  on 
the  subscribing  trustees. 

3.  On  the  question,  whether  trustees  investing  trust  money  in 
trade  or  in  the  shares  of  joint  stock  companies  are  liable  as  part- 
ners to  fulfil  the  engagements  of  the  company,  there  is  no  direct 
authority  in  the  law  of  Scotland;  but  there  can  be  little  doubt 
that  the  trustees  are  so  liable,  on  the  broad  principle  that  liability 
as  a  partner  is  incurred  by  every  party  who  holds  himself  out 
as  a  partner,  irrespective  of  the  nature  of  his  interest  in  the  part^ 
nership,  and  even  though  he  has  no  interest  in  its  concerns  (i). 
An  opinion  to  this  effect  is  expressed  in  the  concluding  paragraph 
of  the  note  to  Lord  Kinloch's  judgment  in  the  case  of  The  Western 
Bank  v.  Buchanan  (k) ;  and  the  English  authorities  show  that  in 
the  sister  country  trustees  are  held  to  incur  liability  to  creditors  of 
the  partnership  in  the  saine  measure  as  other  individual  partners  (I). 


(a)  Eaton  Hammond  Sf  Sons  v.  MaC' 
gregor's  Exers.^  25  May  1837,  16  S. 
1012. 

(6)  Patde  v.  Thomson^  23  Dec.  1843, 
6  D.  350;  Thomson  v.  M'LacUaxCa 
Trs.,  24  June  1829,  7  S.  787. 

(c)  Murray  v.  CampheU^  28  Not. 
1827,  6  8.  147;  Findlay,  Bannatyne^ 
^  Co,  v.  Ord,  10  July  1846,  8  D. 
1089. 

(d)  Boss  T.  Albion  Joint  Stock  Co,^ 
14  Jan.  1831,  9  S.  275. 

(e)  Webster  v.  M  Caiman^  3  June 
1848,  10  D.  1133. 

(/)  Eaton  Hammond  Sf  Sons  y. 
Macgregor,  supra, 

(g)  Patde  v.  Thomson ;  Findlay, 
BannatynCy  Sf  Co,  y,  Ordy  supra, 

(h)  Jeffrey  v.  Browny  11  June  1824, 


2  S.  Ap.  Ga.  349,  afFg.  1 S.  103 ;  Graham 
T.  Graham^  15  June  1827,  5  S.  806. 
In  the  cases  on  cash-credit  bonds,  the 
obligation  was  expressed  to  be  per- 
sonal ;  see  Commercial  Bank  y.  Sprot^ 
27  May  1841,  3  D.  939 ;  CarsweU  v. 
Irvincy  15  Jan.  1850,  12  D.  462.  In 
practice  it  is  understood  that  a  per- 
sonal bond  would  not  be  accepted  from 
trustees,  unless  they  bound  themselves 
as  individuals. 

(0  See  Gordon  v.  Anderson^  21  Jan. 
1862,  24  D.  315,  and  cases  cited  in 
M'F.  &  Gl.  on  Issues,  502,  in  which 
issues  were  granted  putting  the  ques- 
tion,  whether  the  defender  held  him- 
self out  as  a  partner. 

(fc)  12  Not.  1861. 

(0  Trustees  and  executors  trading 
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A  trustee  may  incur  indirect  responsibility  in  various  ways;  indirect  Ee- 

,  ,  ,  sponsibilitj. 

as  in  the  case  of  his  empowering  the  factor  to  the  trust,  for  instance, 
to  enter  into  a  particular  contract  (a) ;  or,  as  in  the  case  of  a  trust 
for  payment  of  creditors,  if  he  permits*  the  bankrupt  to  carry  on 
the  business  which  is  the  subject  of  the  trust,  or  accredits  his  trans- 
actions (b). 

4.  On  the  subject  of  continuing  contracts  other  than  that  of  Liabiuty  of 
partnership,  the  rule  of  liability  is  exemplified  in  the  decisions,  under  Tenants, 
which  trustees  adopting  leases  have  been  held  liable  to  the  pro- 
prietor for  his  rent  (c).  But  in  this  class  of  cases  also  there  is 
room  for  the  defence  of  special  contract ;  for  the  landlord  may 
waive  his  claim,  and  allow  the  lease  to  be  taken  up  without  stipu- 
lating for  the  personal  security  of  the  trustee  (d).  On  the  other 
hand,  should  the  trustee  insist  on  remaining  in  possession,  at  the 
same  time  repudiating  personal  responsibility,  he  will  be  liable  for 
the  value  of  his  occupancy  of  the  subjects,  if  not  in  the  name  of 
rent,  at  all  events  in  the  equivalent  form  of  damages  (e). 

With  regard  to  liability  for  feu  duties,  it  appears  that  infeft-  and  Fenars. 
ment  is  the  test  of  the  adoption  of  a  feu ;  as  it  is  only  upon  accep* 
tance  of  the  feudal  estate  that  the  vassal  becomes  bound  to  fulfil 
the  prestations  of  the  charter  (/).  Accordingly  it  has  been  ruled, 
that  pending  a  dispute  as  to  the  validity  of  the  bankrupt's  title,  the 
trustee  may  enter  into  possession  without  involving  himself  in  per- 
sonal liability  (g). 

5.  The  nature  of  the  transaction  being,  in  the  absence  of  direct  Liability  of 
stipulation,  the  main  element  in  the  determination  of  all  questions  Borrowen 
of  personal  liability,  it  seems  to  follow,  that  unless  personal  liabi-  seount^ 


with  trust  funds  under  their  coUectiYe 
designation,  are  held  tobe  subject  to  the 
operation  of  the  bankruptcy  laws ;  and 
the  credit<Hns  have  no  claim  against 
other  portions  of  the  trust  estate  in- 
Tested  in  the  names  of  the  beneficiaries 
(Ex  parte  Garland^  10  Vea.  110.  See 
ex  parte  Richardson^  1  Buck,  202). 

(a)  Thomas  \.  TFo/Jter'^  7V«.,  4  July 
1889,  7  S.  828,  4  Dec.  1832,  11  S. 
162. 

(6)  Murray  v.  Campbell,  28  Nov. 
1827,  6  S.  147. 

(c)  Fairlie  t.  NeiUon,  18  Dec.  1821, 


1  S.  222;  and  see  Chapter  XVI. 
(I.  314).  Contrh,  Dtmdas  v.  Kirk- 
aldy's  Tr.,  21  June  1858,  15  D.  753. 

(d)  See  McGregor  v.  Hunter^  21 
Nov.  1850,  13  D.  90. 

(e)  Stead  v.  Cox,  20  Jan.  1835,  13 
S.  280;  Richardson  v.  Scott^  24  June 
1835,  13  S.  972. 

(/)  Marquis  of  Ahercom  v.  Grieve, 
16  Dec.  1835,  18  S.  168 ;  MitcheWs 
Tr,  V.  Pearson,  infra, 

(g)  MitcheWs  Tr.  v.  Pearson,  23 
Jan.  1834, 12  S.  322. 
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lity  must  be  invariably  presumed,  the  usual  personal  obligation 
in  heritable  securities  is  not  obligatory  upon  the  person  of  the 
individual  trustee,  except  to  the  extent  of  obliging  him  to  make  the 
estate  available.  This  exception  to  the  general  rule  of  liability  was 
established  upon  sound  principles  by  the  concurring  decisions  of  the 

Gcrdon  v.  Lord  Ordinary  and  the  Court,  in  Gordon  v.  Campbell^  affirmed  by 

the  House  of  Lords  on  appeal  (a).  Mr  Bell's  trustees,  of  whom 
the  respondent,  Mr  Campbell,  was  one,  borrowed  from  the  appellant, 
Colonel  Gordon,  a  sum  of  L.7000  for  the  purposes  of  the  trust 
estate.  For  this  loan  they  gave*  the  appellant  a  bond  and  disposi* 
tion  in  security  (b)  over  the  trust  estate,  containing  an  obligation 
of  repayment  in  the  following  terms :  ^^  Which  sum  of  L.7000 
sterling,  we,  as  trustees  aforesaid,  bind  and  oblige  ourselves,  and 
the  survivors  or  survivor  of  us,  and  such  other  person  or  persons 
as  may  be  assumed  by  us,  in  virtue  of  the  powers  committed  to  us 
by  the  said  trust  deed,  and  by  which  trust  deed  it  is  declared,  that 
when  the  trustees  shall  amount  to  or  exceed  three,  a  majority  shaU 
in  all  cases  be  a  quorum,  to  content  and  repay  to  the  said  John 
Gordon,  his  heirs,  assignees,  or  successors  whomsoever,  at  the  term 
of  Whitsunday  next."  On  this  bond  a  personal  charge  for  pay- 
ment was  given  to  one  of  the  subscribing  trustees.  Lord  MoncreifP, 
Ordinary,  the  judges  of  the  Second  Division,  and  Lords  Brougham, 
Cottenham,  and  Campbell  in  the  Court  of  Appeal,  concurred  in 
the  opinion  that  the  terms  of  the  bond  did  not  import  a  personal 
undertaking,  but  that  of  trustees  only;  and  the  charge  was  accord- 
ingly suspended. 

lSS  r°  ^11  Lord  Campbell  observed,  "  It  is  clear  there  was  only  a  limited 
liability,  and  not  an  absolute  liability,  in  solidoy  for  the  whole  of  this 
advance.  The  party  takes  care  to  state  that  he  contracts  in  his 
character  of  trustee,  in  words  which  I  need  not  repeat  (treating  the 
trustees  as  a  body,  like  a  corporation),  avoiding  personal  responsi- 
bility ;  and  therefore  I  think  he  was  not  liable,  and  was  entitled  to 
the  suspension "  (c).  We  are  aware  that  it  has  lately  been  sug- 
gested that  this  decision  turned  on  the  effect  of  the  special  destinar 
tion  introduced  into  the  obligatory  clause ;  but  we  do  not  discover 

(a)  Gordon  v.   Campbell^  13  June         (5)  It  is  called  an  ^'heritable  bond*' 
1842,  1  BeU,  428,  afFg.  2  D.  639.  in  BeU's  leport. 

(c)  1  BeU,  467. 
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from  the  opinions  of  the  law  Lords  that  the  jndgment  of  the  House 
proceeded  on  any  other  ground  than  that  the  parties  contracted  in 
their  character  "  as  trustees."  But  the  decision  has  been  univer- 
sally regarded  as  an  authoritative  declaration  of  the  doctrine  of  non- 
liability in  all  cases  where  trustees  become  bound  in  their  collective 
character,  under  a  contract  of  the  nature  of  an  heritable  security ; 
and  we  do  not  think  that  any  claim  inconsistent  with  this  doctrine 
in  its  generality  could  now  be  successfully  maintained. 

It  follows,  by  parity  of  reasoning,  that  trustees  are  not  liable,  Liability  of 

-  .  «  .  Trustees  as 

in  consequence  of  executing  a  conveyance  of  trust  property  for  a  ^^^ 
valuable  consideration,  in  personal  warrandice.  The  purchaser 
must  satisfy  himself  of  the  sufficiency  of  the  title,  and  he  is  entitled 
to  have  the  beneficiaries  bound  absolutely.  If  their  security  is 
inadequate,  sibi  impvtet  (a).  It  is  not  meant  to  be  affirmed,  how- 
ever, that  trustees  bound  simply  would  not  be  liable  in  personal 
warrandice ;  but  merely,  that  in  carrying  the  contract  of  sale  into 
execution,  the  trustees  axe  entitled  to  protect  themselves  by  inserting 
a  clause  limiting  their  UabiUty  to  warrandice  from  fact  and  deed. 

It  has  never  been  expressly  decided  whether  trustees  assigning  Wairandioe  of 
a  personal  right  are  bound  to  warrant  the  subsistence  of  the  debt,  and  Sales  of 
We  rather  think  that,  in  the  absence  of  an  express  bargain  to  the  ^:^  ^"^ 
contrary,  they  would.    In  sales  of  ships  and  other  corporeal  move- 
ables, it  is  not  usual  to  stipulate  for  express  warrandice ;  but  we 
incline  to  think  that  the  trustees  tmdertake  by  the  sale  an  implied 
personal  obligation  to  warrant  the  title. 

6.  The  liability  of  trustees  subscribing  the  contract  of  a  joint  Liability  of 
stock  company  in  their  collective  capacity,  and  registered  under  Copartners, 
their  designation,  was  confessedly  an  open  question  in  Scotland  when  *"    ^'   * 
the  case  of  The  Western  Bank  v.  Buchanan  (b)  was  brought  into 
Court.     We  have  already  stated  the  principle  upon  which  we  think 
that  subscription  to  a  contract  of  copartnery  implies  responsibility 
to  the  creditors  of  the  company.    But  the  import  of  the  intersocial 
obligation  constituted  by  subscription  is  liable  to  be  modified  by 
the  terms  of  the  actual  contract  between  the  partners.     It  cannot 
well  be  maintained  that  a  contract  whereby  a  body  of  shareholders 

(a)  See  Forbes*  Trs.  v.  Mackintosh^  (b)  Liquidators  of  Western  Bank  v. 

15  June  1822,   1  S.  535 ;    Kelly  v.      Bwhanan^  decided  by  Lord  Kinloch, 
Macindoe,  6  Mar.  1858,  20  D.  773.  12  Nov.  1861. 
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expressly  undertake  to  liberate  trustees  from  indiyidnal  responsi- 
bility^ and  to  accept  the  security  of  the  trust  estate,  is  an  illegal 
compact.  It  is  certainly  not  aoeietas  leonina ;  for  the  trustees  give 
a  substantial  though  a  limited  security.  The  practical  question  is, 
whether  the  shareholders,  by  contracting  with  the  trustees  in  their 
fiduciary  character,  do  thereby,  in  effect,  agree  to  restrict  the 
responsibility  of  the  trustees  to  the  value  of  the  trust  estate. 
Unauthorized  If  trustees,  without  authority f  or  in  breach  of  their  duty,  invest 

the  funds  of  the  trust  estate  in  the  shares  of  amercantile  company, 
it  may  be  assumed  that  they  will  be  personally  liable  to  contribute 
as  partners ;  and  the  trust  estate  will  be  exempt  from  liability  (a). 
Case  of  the  lu  the  case  of  the  Bon  Accord  Insurance  Company  (b)  it  seems 

intunmee  Com"  to  have  been  assumed  that  the  trustees  were  not  personally  liable, 
^^^*^'  probably  because  they  had  not  subscribed  the  company's  contract 

The  only  question  raised  in  that  case  was  as  to  the  extent  to  which 
they  were  liable  to  make  funds  forthcoming.  A  part  of  the  funds  of 
the  trust  estate  had  been  invested  by  the  trustees  on  the  security  of 
a  life  interest  in  an  entailed  estate,  the  principal  being  secured  by 
policies  of  assurance.  In  order  to  meet  the  calls  upon  the  trust 
estate  for  the  shares  held  in  the  Bon  Accord  Company,  it  was 
necessary  to  dispose  of  the  heritable  securities ;  and  in  doing  so,  a 
heavy  loss  was  sustained.  The  Court  held,  that  as  a  loan  upon  the 
security  of  a  life  interest  was  an  improper  investment  of  the  trust 
funds,  the  trustees  were  liable  to  account  to  the  Bon  Accord  Com- 
pany, as  creditors  of  the  trust,  for  the  full  amount  of  the  money  so 
invested,  and  not  merely  for  the  amount  realized  by  the  sale  of  the 
security. 
Btichanan  ▼  The  £nx>unds  of  Lord  Ejnloch's  jud£mient  in  the  Western  Bank 

The  Wettem  ^^ 

Bank.  case  (c)  Were,  that  the  contract  of  partnership  does  not,  like  the 

obligation  undertaken  on  a  bill  of  exchange,  imply,  prima  fade^  an 
intention  on  the  part  of  the  contracting  party  to  become  personally 
responsible  for  the  fulfilment  of  his  obligation ;  that  the  use  of  the 
collective  designation,  ^^  as  trustees,''  imports,  in  the  ordinary  ac- 
ceptation of  these  words,  confirmed   by  the  rule  established  in 

(a)  Dundee  Ry.  Co.  v.  JUtZfer,  31  (h)  Bon  Accord  Ins.  Co.  v.  Souter*8 

Jan.  1832,  10  S.  269  ;    Malcolm  v.  Trs.,  11  Dec.  1860,  13  D.  295. 

West  Lothian  Ry.  Co.,  10  Jane  1886,  (c)  12  Nov.  1861. 
13  S.  887. 
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Gordon  v.  CampbeU  (a)y  an  intention  to  bind  the  estate  alone ;  and 
that  bj  registering  and  advertising  the  tmstees  as  partners  under 
their  collective  designation^  the  company  accepted  them  as  partners 
in  their  representative  capacity,  and  liberated  them  from  personal 
responsibility.  The  case  is  under  appeal  to  the  First  Division,  and 
may  possibly  be  carried  further.  The  judgment  in  the  case  will 
therefore  not  be  accepted  by  the  profession  as  a  final  decision ; 
though  it  will  doubtless  receive  all  the  weight  which  is  due  to  the 
opinion  of  the  learned  and  eminent  judge  by  whom  it  was  pro- 
nounced. Apart  from  this  decision,  the  question  merits  a  careful 
consideration  with  reference  to  the  general  principles  we  have  at- 
tempted to  elucidate,  and  the  doctrines  of  the  English  law,  which, 
in  a  question  of  this  nature,  depending  on  principles  of  general 
jurisprudence,  are  entitled  to  the  greatest  consideration. 

In  the  first  place,  it  is  clear  that  trustees  cannot  be  liable  for  TnwteeB  are 

^        '  t  1  •         not  liable 

calls  unless  they  have  become  partners  of  the  company  by  making  unless  they 

____  have  oom~ 

up  a  legal  title  to  the  shares.    While  the  shares  remain  uncon-  pieted  a  Title 
firmed,  or  where,  although  confirmation  has  been  expede,  the  stock  by  transfer 
stands  untransf  erred  in  the  name  of  the  testator  or  constituent  of  Jion."^^^*^ 
a  body  of  trustees,  the  claim  of  the  company  is  a  debt  against  the 
executry  estate,  and  the  obligation  of  the  executor  is  to  make  the 
estate  forthcoming  to  the  creditors  (b).    He  can  only  incur  per- 
sonal liability  by  denuding  of  the  surplus  estate  before  satisfying 
the  claims  upon  it.    In  the  event  of  a  claim  emerging  after  the 
surplus  funds  have  been  transferred  to  the  beneficiaries,  it  is  thought 
that  a  claim  would  lie  against  the  latter  to  the  extent  to  which  they 
had  derived  benefit  from  the  trust  estate  (c). 


(a)  1  BeU,  428. 

(6)  Stvrrock  v.  Thorn's  Exrs,,  13  D. 
762.  The  proyiBionB  of  the  Joint 
Stock  Ck)mpaDieB  Act  upon  this  point 
seem  to  be  declaratory  of  the  common 
law.  Tmgtees  are  not  hound  to  take 
up  a  partnership  (JDotons  v.  CoUins,  6 
Hare,  418)  ;  and  if  they  abstain  from 
taking  up  the  partnership  interest,  the 
estate  of  the  deceased  will  be  liable 
under  the  Act  to  the  same  extent  to 
which  the  deceased  would  hare  been 
had  he  lived,  and  the  executor  will  be 
liable  only  for  a  due  administration 
VOL.  TI. 


(19  &  20  Vict.  cap.  47,  §  66 ;  Arm^ 
strong's  case,  1  De  G.  &  Sm.  565; 
Blakeley's  case,  18  Beav.  133,  and  on 
appeal,  3  M'N.  &  G.  726;  Gowih- 
waiters  case,  3  M'N.  &  G.  187  ;  Cross- 
fad's  case,  2  De  G.  &  Sm.  338,  and  2 
De  G.  M'N.  &  G.  128  ;  and  cases  of 
Drummond  and  Northumberlandy  etc., 
Bank,  infra).  See  also  case  of  Bon 
Accord  Ins,  Co,,  supra,  p.  16.  - 

(c)  In  ex  parte  Luard,  re  the  North- 
vmberland  and  Durham  District  Bank, 
29  L.  J.  Gh.  269,  it  was  decided  by 
the  Lords  Justices  that  where  stock 
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How  Liability 
may  be 
ayoided. 


Troftees  who 
become  Part- 
nera  undertalce 
a  personal 
IJabilityi  un- 
less an  express 
stipnlatioii  is 
made  to  the 
coutraryt 


The  practical  oondusioii  to  be  drawn  f  nxn  these  oonsideratioxis 
is,  that  trofitees  who  widi  to  avoid  personal  liability  as  contribntories 
ought  not  to  make  up  a  title  to  shares  standing  in  the  name  of 
their  constituent,  but  should  hare  the  shares  transferred  direct  from 
the  hcBredUas  of  the  truster  into  the  name  of  the  purchaser,  the  trans- 
fer being,  if  necessary,  expressed  to  be  by  their  authority  or  with 
their  consent  (a). 

After  trostees  have  become  partners  of  a  mercantile  company  by 
being  entered  as  such  in  a  register  of  sharehdiderB,  or  by  having  ac* 
cepted  a  deed  of  transfer,  the  presumpticm  clearly  is  that  they 


had  been  twuisf erred  into  the  name 
of  a  married  -vroman,  to  her  sepa- 
rate use,  the  husband,  and  not  merely 
the  wife's  separate  estate,  was  liable 
to  be  placed  on  the  list  of  oontri- 
batories. 

(a)  In  the  case  of  the  Northumber' 
land  and  Durham  Bank  ex  parte 
Dixon's  Exrs,,  1  Dr.  &  Sm.  225,  execa- 
tors  who  had  received  diyidends,  bat 
whose  names  had  not  been  entered 
on  the  list  of  shareholders,  were  held 
liable  to  be  pat  on  the  list  of  contri- 
batories,  but  onlj  qua  executors,  and 
for  the  purpose  of  operating  by  calls  on 
the  trust  estate.  In  ex  parte  Drum" 
mond,  2  Giff.  189,  it  appeared  that 
trustees  under  a  Scotch  trust  dispo- 
sition and  settlement  were  entitled  to 
certain  shares  in  the  Royal  Bank  of 
Australia;  but  the  deed  was  not  acted 
on  for  some  years.  The  truster's  eldest 
son  took  out  administration  to  the 
personal  estate  in  England,  including 
the  shares  in  question ;  and  on  the 
company  being  wound  up,  his  name  was 
placed  on  the  list  of  contributories. 
Afterwards  the  trust  deed  was  set  up 
by  a  decree  of  the  Court  of  Session ; 
and  tiie  Court  of  Appeal  in  Chancery 
ordered  the  names  of  the  trustees  to  be 
substituted  in  the  list  of  contributories 
for  ih&t  of  the  son.  It  appears  that 
in  this  case  the  trustees  had  not  been 
entered  on  the  register  of  shareholders, 
and  there  was  no  question  of  per- 


sonal,  but  merdy  of  representatiTe 
liability  under  the  65th  section. 

The  case  of  Finlay^  Hodgson^  Sf  Co, 
in  re  The  Mexican  ff  Soudi  American 
Mining  Co.,  27  L.  J.  Ch.  664,  14  Jur. 
N.  S.  1090,  illastrates  the  doctrine 
that  liability  attaches  rather  in  respect 
of  title  than  of  interest.  A  London 
banking  firm  held  145S  scrip  shares  in 
the  company,  whereof  60  in  their  own 
right  and  1395  for  other  persons. 
There  was  evidence  that  the  directors 
knew  that  the  bank  were  trustees  to 
some  extent,  but  were  not  aware  of  the 
particulars.  There  was  no  register  of 
shareholders  and  no  deed  of  settiement. 
Sir  John  Romilly  held  that  the  bankers 
were  to  be  put  upon  the  list  of  contri- 
butories for  their  own  shares,  but  not 
for  those  of  their  constituents.  Here 
there  was  no  question  of  liability  qua 
trustees.  The  relation  between  the 
bankers  and  their  constitnents  was  a 
simple  resulting  trust;  and  tiie  consti- 
tuents were  liable.  In  another  branch 
of  the  same  case  it  was  determined 
that  where  there  was  no  deed  of  settle- 
ment or  register,  the  test  of  liability  in 
the  case  of  a  partner  holding  scrip 
shares  in  his  own  name,  was  the 
possession  of  the  scrip  (ex  parte  Bar- 
clay, 27  L.  J.  Ch.  660).  2^'n/ay'5  case, 
therefore,  amounts  to  this,  that  where 
liability  results  from  a  mere  poBsession, 
the  Court  will  inquire  whether  the 
poBsession  was  beneficiaL 
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become  bound  in  the  same  manner  as  other  partners,  and  subject  to 
a  like  liability  (a).  Liability  may  of  course  be  limited  by  a  special 
contract ;  that  is,  by  a  clause  in  the  company's  settlement  expressly 
limiting  the  liability  of  trustees  and  executors,  or  by  a  special  con- 
tract between  the  individual  trustee  on  the  one  part,  and  the  com- 
pany, or  those  having  authority  to  bind  it  in  matters  of  this  descrip- 
tion, on  the  other. 

It  is  very  doubtful  wh^er  the  completion  of  a  transfer  of  stock  Mectof  ^gis- 

*>  ^  ...  tration  Tiiider 

into  the  names  of  certain  trustees  under  their  collective  desimia-  their  coiieo- 
tion  by  authority  of  the  directors  of  a  company  would  be  binding  tion. 
upon  the  company,  even  supposing  that  the  use  of  the  collective 
designation  naturally  imported  a  limitation  of  liability, — ^which  does 
not  seem  to  be  its  effect,  except  in  the  case  of  contracts  relating  to 
heritable  property.  It  is  to  be  observed,  that  although  the  directors 
of  a  joint  stock  company  may  have  authority  to  bind  the  partners  in 
such  transactions  with  third  parties  as  are  within  the  scope  of  the 
company's  business,  it  by  no  means  follows  that  they  have  authority 
to  limit  the  liability  of  purchasers  of  shares  by  inserting  a  special 
stipulation  to  that  effect  in  the  register  of  transfers  (6). 

In  the  absence  of  any  special  stipulation  in  the  company's  deed  S^'^jJ^qI 
of  settlement  limiting  the  liability  of  executors  in  respect  of  the  ]^i»nd' 
intersocial  obligation,  it  appears  that  no  doubt  has  ever  been  enter- 
tained in  England  of  the  liability  of  a  trustee  or  executor  to  be 
placed  upon  the  list  of  contributories  (c).    The  principle  that  an 

(a)  The  registered  owner  of  ahaies  HaWi  case,  1  M^N.  &  G.  807.  In  de- 
may  create  a  tmst  of  the  personal  cisions  under  the  Joint  Stock  Corn- 
right  to  them  by  depositing  the  shares  ponies  Act  of  1848,  of  which  the  above 
with  a  tmstee  in  security,  or  for  a  are  instances,  it  appears  that  the 
special  purpose.  A  transaction  of  this  placing  Of  a  party  on  the  list  of  contri- 
nature  does  not  make  the  trustee  liable  butories  was  considered  by  the  judges 
as  a  contributor ;  for  the  trustee  has  aa  a  decision  affecting  his  liability  to 
only  a  jus  ad  rem^  and  not  a  property  copartners.  A  party  who  was  liable 
title  to  the  shares,  and  is  therefore  not  to  the  public  as  a  reputed  partner,  but 
a  partner  {HaWs  case,  1  M^N.  &  G.  who  was  not  liable  in  a  question  with 
807).  We  assume  of  course  that  the  other  partners,  would  not  have  been 
transaction  is  not  coUusive;  that  there  ^^lacedujponthBlmt  {North  of  England 
is  a  reversionary  interest  remaining  in  Bank,  ex  parte  Armstrong,  1  De  G.  & 
the  truster.  Sm.  5  70  ]Angas  case,  1  De  G.  &  Sm. 

(h)  Davidson's  case,  8  De  G.  &  Sm.  563).    The  principle  upon  which  the 

21;    DankVs   case,    28   Beav.  568;  liability  to  be  placed  as  a  contributory 

NichoWs  case,  24  Beav.  689 ;  David-  depends,  under  the  95~7th  sections  of 

son's  case,  4  Eay  and  Johns.  688.  the  Act  of  1856,  is  precisely  similar. 

(c)  Spencers  case,  17  Bear.  208  ;  (Per  Lord  J.  Turner  in  Luard's  case. 
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When  the 
Trust  Estate  is 
liable  to  oon- 
tribnte. 


LUbiUt  J  of 
Trustees  for 
Fnud  or  Ne- 
gligence. 


executor,  on  becoming  a  partner,  is  responsible  as  such  without  limi- 
tation, was  impliedly  decided  by  Lord  Eldon  in  ex  parte  Garland  (a). 
Although  the  question  there  was  with  creditors  of  the  trust,  yet  the 
principle  was  clearly  laid  down  that  the  trust  estate  was  not  liable, 

as  it  must  have  been  had  the  trustees  not  been  partners  (6).    The 

• 

principle  of  this  decision  has  been  repeatedly  affirmed  in  questions 
with  creditors  (c) ;  and  it  is  immaterial  whether  the  trading  was  or 
was  not  authorized  by  the  terms  of  the  trust  (cf ),  whether  the  cre- 
ditors had  or  had  not  notice  that  they  were  carrying  on  a  trade  as 
trustees  for  others  (e\  and  whether  they  had  or  had  not  trust  funds 
in  their  possession  (/). 

In  other  cases,  it  has  been  held  that  the  general  estate  of  a 
truster  was  not  liable  for  loss  sustained  in  consequence  of  a  portion 
of  the  estate  having  been  invested  in  business ;  on  the  principle 
that  the  engaging  in  trade  was  the  trustee's  individual  act«  It 
has  been  held  that  a  testator  may  sever  a  part  of  his  funds  from 
the  general  estate,  and  authorize  his  trustees  to  invest  it  in 
business;  and  that  such  part  of  it  will  alone  be  liable  for  the 
obligations  of  the  company  (g)»  A  somewhat  dangerous  doctrine ; 
since,  by  a  slight  extension  of  it,  a  purchaser  might  transfer  his 
mining  or  bank  stock  into  the  names  of  trustees,  by  a  deed  inter 
vivosy  and  in  so  doing  be  held  to  limit  his  liability  to  the  value  of 
the  stock. 

7.  It  is  scarcely  necessary  to  prove  by  a  formal  citation  of  au- 
thorities that  trustees  are  directly  and  personally  liable  to  make 
reparation  for  injuries  caused  by  their  own  fraud  or  negligence.  It 
is  to  be  observed,  that  in  this  class  of  cases  the  injured  party  has  no 
recourse  against  the  trust  estate,  since  the  trustees  are  ea  hypothesi 
not  acting  under  the  protection  of  their  powers ;  for  of  course  a 


29  L.  J.  Ch.  271 ;  and  see  the  cases  of 
Drummond  and  Dixon's  Exrs.^  notloed 
supra^  p.  18,  note  (o). 

(a)  Ex  parte  Garland^  10  Yes.  100. 

(b)  10  Ves.  118. 

(c)  See  Blakeley's  Exrs.^  13  Beav. 
138,  per  Lord  Langdale,  and  see  3 
M'N.  &  G.  731 ;  exparU  GowihwaiU^ 
3  M'N.  &  G.  199. 

(d)  Lucas  T.  Beach,  1  M.  &  G. 
417. 


(e)  See  Dunns  v.  CoUins,  6  EUure, 
418 ;  Lahouehere  v.  Tucker^  11  Moore's 
P.  C.  Ca.  198. 

(/)  Newry  EnniskiUen  Ry,  Co.  v. 
Moss,  12  Beav.  64;  Phin  v.  GiUom,  6 
Hare,  1. 

(g)  See  Wmms*  Exr.  1627 ;  Oar- 
land,  ut  supra  i  ex  parte  BkhardsoHy 
1  Buck,  202. 
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trost  can  never,  on  any  sound  principle  of  conatmction,  be  held  to 

cive  the  trustees  a  license  to  commit  injury  or  injustice.     "  It  is  DaiMges 

o  ^  ^  4     J  J^  cannot  be 

quite  obvious,''  observed  Lord  Cottenham  in^  a  leading^  case,  ^^  that  claimed  from 

.  ^  ...  o         ^  the  Trust 

it  would  be  a  direct  violation  in  all  cases  of  the  purpose  of  the  Ertate. 
creator  of  any  gift,  or  benefit,  or  charity,  to  provide  out  of  the 
charity  fund  for  the  payment  of  damages  from  the  improper  acts  of 
those  who  have  the  management  of  the  fund.  .  .  .  The  author 
of  the  gift,  the  creator  of  the  charity,  intended  that  the  officers  of 
the  charity  should  have  the  fund  confided  to  them,  and  he  looked 
only  to  the  trustees  for  the  proper  management  and  performance  of 
the  purposes  of  the  trust.  Whereas  to  give  damages  out  of  the 
fund  woidd  not  be  a  purpose  which  the  founder  had  in  view,  but 
would  be  a  direct  violation  of  the  purpose  for  which  the  fund  was 
intended"  (a).  These  observations  were  made  in  deciding  an  action 
in  which  damages  were  claimed  against  trustees  in  their  fiduciary 
capacity,  on  the  ground  that  they  had  refused  to  admit  the  pursuer 
to  the  benefit  of  the  charity.  The  law  lords  were  unanimously  of 
opinion  that  the  claim  was  untenable. 

On  the  question  of  personal  liability  we  shall  refer  to  two  Penonai 
cases,  in  one  of  which  the  action  was  laid  upon  legal  fraud ;  in 
the  other,  upon  negligence. 

The  case  of  AUan  v.  KerPs  ThMtees  (b)  was  an  action  for  reduc-  AUan  r.  Kerr's 
tion  of  a  sale  by  trustees  of  stock  in  a  banking  company  on  the 
ground  of  fraudulent  misrepresentation.  The  Court  were  of  opinion 
that  no  relevant  case  had  been  made  out  against  the  trustees ;  that 
the  alleged  misrepresentations  were  those  of  the  company ;  and  that 
the  trustees  had  no  more  knowledge  of  the  company's  affairs  than 
any  private  shareholder,  and  were  not  responsible  for  its  reports. 
But  it  was  assumed  by  all  the  judges,  that  if  the  trustees  had 
uttered  any  false  representation  as  an  inducement  to  the  pursuers 
to  make  the  purchase,  they  would  have  been  liable  personally,  like 
any  private  shareholder,  to  make  reparation. 

(a)  HerioVs  Hospital  v.  Eoss^  19  proceedings  arisiug  out  of  the  inaol- 

Mar.  1846,  5  Bell,  37.    See  p.  46,  and  vency  of  the  Aberdeen  and  Western 

Lord  Campbell^B  opinion,  p.  56,  and  Banks,  the  trustees  who  were  called  as 

Duncan  v.  Findlater^  there  referred  defenders  were  merelj  sued  in  their 

to.  representative  capacity,  with  the  view 

(5)  AUan  v.  Kerr's  2>«.,  7  June  of  obtaining  reparation  for  the  fault  of 

1853, 15  D.  725.    In  the  more  recent  their  respective  constituents. 
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LiabiHty  for 
the  acts  of 
Employees. 


Li&bility  of 
Public  Trus- 
tees for  the 
acts  of  Em- 
ployees. 


The  other  case  alluded  to  (a)  raLsed  the  question  of  the  Uabilitj 
of  trustees  for  the  acts  of  their  employees.  Mr  Kinloch  of  Einkch, 
as  one  of  the  trustees  on  the  estate  of  Cronan,  had  let  certain  farms 
to  the  pursuer  by  lease,  under  which  the  proprietors  were  bound  to 
make  and  maintain  certain  embankments  for  the  purpose  of  pro* 
tecting  the  estate  against  flooding.  In  consequence^  as  alleged,  of 
operations  upon  the  embankment,  a  portion  of  the  property  was 
flooded ;  and  the  tenant  raised  an  action  against  Mr  Kinloch,  as  an 
individual,  claiming  damages  on  the  ground  that  the  injury  had 
been  caused  by  the  operations  upon  the  embankment  performed 
under  his  directions.  His  defence  was,  that  as  the  pursuer  con- 
cluded against  him  only  as  a  private  individual,  no  action  could  Ue 
against  him  without  an  averment  that  he  had  acted  nimiously  and 
recklessly  (6).  The  Court  were  unanimously  of  opinion  that  the 
pursuer  would  be  personally  Uable  for  a  breach  of  his  obligation. 
On  the  principle  of  this  case,  it  may  safely  be  a£5rmed  that  private 
trustees  carrying  on  a  business  attended  with  hazard  would  be 
personally  liable  to  make  reparation  for  any  injury  that  mi^t  be 
sustained  through  the  negligence  of  their  subordinates^  on  the  same 
grounds,  and  subject  of  course  to  the  same  limitations,  as  those  by 
which  the  liability  of  private  individuals  is  regulated.  But  any 
sum  paid  as  damages  resulting  from  the  fault  of  employees,  assum- 
ing that  the  trustees  had  done  their  duty  in  the  selection  of  compe- 
tent persons,  woidd  be  chargeable  against  the  trust  estate  in  a  ques- 
tion between  the  trustee  and  beneficiary. 

The  liability  of  public  trustees  acting  under  statutory  authority 
was  settled  by  the  decisions  of  the  House  of  Lords  in  Duncan  v. 
Findlater  and  The  Ministers  of  Edinburgh  v.  The  Magistrates*  In 
the  first  of  these  cases,  it  was  decided  that  no  claim  lay  against  the 
funds  of  a  road  trust  in  respect  of  an  injury  sustained  by  a  private 
individual  using  the  road  (c).  In  the  second  case  ((2),  it  was  ruled 
that  the  magistrates  and  Town  Council  were  not  liable  in  their  oor- 


(a)  HUl  T.  Kinloch,  1  Mar.  1856, 
18  D.  722. 

(6)  Irvine  v.  Tait,  3  June  1808,  M. 
Death-bed,  No.  1. 

(c)  Duncan  v.  Findlater,  23  Aug. 
1839,  M'L.  &  Rob.  911,  reTeraing  16 
S.  1150 ;  New  Clyde  Shipping  Co.  v. 


River  Cbfde  TVs.,  16  July  1842,  4  D. 
1521. 

(d)  Min»  of  Edinburgh  v.  The  Mags, 
of  Edinburgh,  27  July  1849,  6  Bell, 
509.  And  see  Pearson  v.  Maga,  of 
Montrose,  1669,  M.  13098 ;  Innes  v. 
Mags,  of  Edinburgh,  1798,  M.  13189. 
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porate  capacity  to  make  reparation  for  the  loss  sustained  by  the 
inimsters  of  the  city  who  were  entitled  to  the  proceeds  of  an  asaess- 
meaty  in  consequence  of  the  magistrates  having  neglected  to  perform 
the  duty  of  collecting  the  assessment  in  terms  of  their  statutoiy 
powers.  An  opinion,  howeyer,  was  intimated,  that  the  members  of 
the  corporation  were  responsible  for  the  consequences  of  their  per- 
sonal negligence  (a) ;  and  an  opinion  to  a  similar  purport  was 
intimated  by  Lord  Cottenham  in  FindkOef^s  case,  subject  to  the 
observation,  that  while  the  trustees  kept  within  their  powers,  they 
would  not  be  liable  for  any  damage  which  their  acts  might  occasion 
to  other  persons  (i).  It  would  seem,  therefore,  that  in  the  case  of 
an  injury  resulting  from  the  fault  of  employees  of  the  trustees, 
unless  the  injured  party  can  substantiate  a  claim  against  the  sur- 
veyor or  other  person  employed  by  the  trustees,  he  will  have  no 
redress  (c). 

The  judCTient  of  the  House  of  Lords  in  Ross  v.  Heriofs  Has-  inoompetent 

.  .  ♦  .  .  to  award  a 

pital  (d)  decided  an  important  point  of  practice  with  reference  to  pezsonai  de- 
personal  actions,  viz.,  that  it  is  incompetent  to  pronounce  decree  against  Tnu- 
against  trustees  personally  under  a  summons  the  conclusions  of  action  only 
which  are  directed  against  them  in  their  fiduciary  character.    The  ^^ttbe 
conclusions  of  the  summons  were,  that  ^^  in  respect  the  pursuer  has,  ^!^j^ 
in  consequence  of  the  repeated  refusals  of  his  said  applications  to 
be  admitted  to  the  benefit  of  the  said  institution,  as  before  men- 
tioned, suffered  great  hardship,  loss,  and  damage,  and  his  prospects 
in  life  have  been  seriously  injured,  the  feoffees  of  trust  and  governors 
foresaid,  defenders,  ought  and  should  be  decerned  and  ordained,  by 
decree  of  the  said  lords,  to  make  payment  to  the  pursuer  of  the  sum 
of  L.500  sterling."    Lord  Cottenham  observed,  that  tiiough  the 
pursuer  did  not  expressly  pray  tiiat  the  damages  might  be  paid  out 
of  the  trust  fund,  the  summons  was  so  constituted  tiiat  he  could  not 


(a)  Per  Loid  Campbell,  6  Bell, 
537. 

(h)  M'L.  &  Rob.  980;  and  see 
British  Plate  Manufacturers  v.  Mere' 
dith^  4  T.  R.  794 ;  Bolton  v.  Crowther, 
4  Dow.  &  Ry.  195. 

(c)  A  different  rule  has  been  laid 
dovn  respecting  the  liability  of  magis- 
trates  in   their   corporate   capacity. 


Gorporationa,  it  aeems,  are  regarded 
not  as  trustees  for  the  public,  but  as 
individual  persons  responsible  for  the 
consequence  of  their  malfeasance  (Dar- 
gie  V.  Mags,  of  Forfar^  10  Mar.  1855, 
17  D.  730 ;  Innes  v.  Mags,  of  Edinburgh^ 
1798,  M.  13189). 

(<0  Boss  V.  HerioVs  Hospital,  19 
Mar.  1846,  5  BeU,  87. 
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get  any  damages  except  out  of  the  tnut  fund ;  and  he  was  clearly 
of  opinion  that  a  personal  decerniture  was  out  of  the  question  (a). 
Lord  Brongham's  opinion  is  equally  explicit  (6).  Where,  therefore, 
the  object  of  a  pursuer  is  to  claim  damages  against  a  trustee  per- 
sonally for  breach  of  trust,  it  is  better  that  he  should  not  be  designed 
as  trustee  in  the  formal  part  of  the  summons.  It  is  sufficient  that 
the  nature  of  the  fiduciary  relation  should  be  set  forth  in  the  con- 
descendence, along  with  the  facts  constituting  the  alleged  breach  of 
trust. 

(a)  5  BeU,  46.  (()  5  Bdl,  61. 
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CHAPTER   XXIV. 

OF  THE  LIABILITIES  INOUKRED  BY  TRUSTEES  TO 

THEIR  CONSTITUENTS. 

The  subject  of  the  present  chapter  has  been  to  a  large  extent  Limiti  of  th* 
anticipated  in  treating  of  the  duties  and  powers  of  trustees.  As  a 
general  role,  the  abuse  of  a  power,  or  the  omission  to  perform  a 
duty,  carries  with  it  a  commensurate  liability  to  the  beneficiary 
who  has  been  injured  by  the  breach  of  trust.  The  line  of  the  trus- 
tee's duty,  in  the  exercise  of  the  various  functions  which  devolve 
upon  him,  is  marked  out  by  the  records  of  decided  cases,  in  which 
the  sanction  of  personal  liability  has  been  attached  to  divergence 
from  that  line.  It  would  not  have  been  possible  to  convey  to  the 
reader  any  adequate  view  of  the  obligations  incumbent  upon  trus- 
tees, and  the  diligence  which  the  law  exacts  from  persons  holding 
the  ofiSce,  without  going  into  a  detailed  examination  of  the  cases 
in  which  the[^nature  of  the  duties  incumbent  upon  the  trustee  has 
been  determined  by  the  application  of  that  most  rigorous  of  tests, 
the^test  of  personal  responsibilify. 

Upon  the  subject  of  liability  to  the  trustee's  constituents  in  its  m  Geneni 
general  relations,  and  with  reference  to  the  acts  of  the  individual  sni^jeot 
trustee,  our  observations  are  therefore  necessarily  brief ;  being,  in 
fact,  little  more  than  a  summary  of  the  results  of  previous  chapters, 
but  regarded  fro9i  a  different  stand-point — ^the  interests  of  the  trus- 
tee being  at  present  the  object  in  view,  as  were  those  of  the  bene- 
ficiary in  the  chapters  on  duties  and  powers. 

There  remain  behind  the  special  topics  of  the  liability  of  trus-  m  Liabffity 
tees  and  factors  for  interest  on  unproductive  capital ;  the  question    °  ^ii^i^ty 
of  joint  or  individual  responsibility  in  relation  to  the  intromissions  lopOo-troBteesj 
of  co-trustees;   and  the  doctrine  of  constructive  liability  for  the  (4)forFMton. 
intromissions  of  factors;   including  in  the  last  two  divisions  the 
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subject  of  the  constmction  and  effect  of  indemnify  ciauaes.  The 
subjects  bust  mentioned,  are  obviously  susceptible  of  discussion  in 
their  more  general  relations ;  the  grounds  of  constructive  respon- 
sibility for  the  acts  of  other  persons  being  obviously  independent, 
in  a  great  degree,  of  the  specific  character  of  the  duties  omitted 
or  acts  performed  by  the  defaulting  administrator.  These  topics 
we  shall  accordingly  discuss  at  greater  length,  and  without  reference 
to  what  has  been  said  in  previous  chapters. 


Section  I. 


UABXLITT  OF  TBUSTSBS  VOU  NEGUQENCB. 


Diligence 
preetable  from 
TnutoeB. 


Uncertainty 
of  the  Law 
«8  to  strict 
diligence. 


In  the  determination  of  questions  of  liability,  even  as  between 
trustee  and  beneficiary,  very  little  aid  is  to  be  derived  from  general 
maxims.  It  has  frequently  been  ass^ted — and  we  are  not  awaro 
that  the  principle  has  ever  been  directly  controverted — that  the  re- 
sponsibility of  gratuitous  trustees  under  the  law  of  Scotland  was 
inferior  to  the  degree  of  diligence  prestable  from  mandatories  ac- 
cording to  the  principles  of  the  civil  law  (a) ;  but  it  is  impossible  to 
peruse  the  numerous  decisions  in  which  p^sonal  responsibility  has 
been  enforced  against  gratuitous  trustees,  under  circumstances  of 
hardship,  without  perceiving  that  the  old  partitioaLS  which  separated 
the  several  degrees  of  culpa  have  been  refined  away  to  such  an 
extent,  that  the  distinctions  have  no  longer  any  practical  bearing 
upcm  the  actual  questions  which  occur  in  regard  to  the  administrap- 
tion  of  trusts.  The  doctrine  of  the  limited  responsibility  of  trustees^ 
if  it  exists  at  all,  holds  good  only  in  questions  of  liability  for  acts 
in  which  the  trustee  himself  has  not  personally  participated. 

It  is  to  be  regretted  that  no  effort  has  been  nuvie  to  lay  down  a 
distinct  criterion  of  liability  in  regard  to  the  responsibility  of  the 
trustee  for  negligence.  If  the  rule  of  liability  actually  in  operation 
is,  as  it  seems  to  be,  that  of  strict  diligence,  it  were  better  for  all 
parties  that  it  should  be  authoritatively  laid  down  and  inflexibly 
applied.    The  trustee  would  then  be  put  upon  his  guard ;  and  if  he 

(a)  Enk.  3,  8,  86  ;  Bell's  Com.  849.      the  civil  law,  m  exact  diligence ;  Cod. 
Mandatories  were  liable,  aooording  to     Lib.  4,  Tit.  35,  L.  IS. 
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did  find  himself  involved  in  personal  responsibilities  in  oonsequence 
of  negligence,  he  wonld  at  least  be  spared  the  annoyance  of  a  costly 
litigation,  endings  as  personal  actions  against  trustees  usually  do 
end,  in  an  award  of  damages,  enhanced  by  a  not  inconsiderable 
accession  to  the  debt,  in  the  shape  of  a  decree  for  expenses^ 

We  proceed  to  recapitulate^  in  the  briefest  possible  compass^  the 
various  acts  of  omission  and  intromission  which  may  involve  the 
trustee  in  personal  liability i 

Trustees  are  personally  liable  for  neglecting  to  get  in  debts  due  Ut^mtj  for 
to  the  estate  (a) ;  or  for  discharging  a  security,  or  consenting  to  the  rS^ 
liberation  of  a  debtor  (b) ;  but  they  are  allowed  a  reasonable  time 
to  realize  (c)«    The  fact  that  the  trustee  was  interested  as  a  benefi- 
ciary, and  had  no  other  object  but  to  give  time  to  the  debtor  to  ex- 
tricate his  affairs,  is  not  a  sufficient  defence. 

Trustees  are  liable  to  the  beneficiary  for  loss  sustained  in  conse-  LiabOii^  for 

,  ,  ,  Lo«arfaing 

quence  of  havini;  invested  the  funds  committed  to  their  care  m  a  from  invest- 

,    ,  -  ment  in  trade ; 

manner  not  sanctioned  by  the  settiement.  This  includes  several  cases. 
(1.)  If  the  trustee  invest  his  constituent's  money  in  a  mercantile 
business  in  which  he  is  partner,  he  is  liable  to  accdunt  for  a  prc^r- 
tion  of  the  profits  of  the  business  corresponding  to  the  amount  in- 
vested; andif  loss  is  sustained,  or  no  profits  earned,  he  must  account 
for  the  money  invested,  increased  by  the  addition  of  accumulated 
interest  (d).  The  same  liability  attaches  if  the  trustee  leaves  the 
money  in  the  business  where  it  was  invested,  without  having  special 

(a)  Moffat  V.  Robertson^  81  Jan.  obeenred,  ^^did  not  extend  to  an  aooom- 
1834, 12  S.  369 ;  Forman  t.  BurtUy  2  modation :  it  was  evident  the  trastees 
Feb.  1853,  15  D.  362  ;  Govrlay  v.  had,  upon  the  marriage,  been  induced 
Dimbrecky  1710,  M.  16192 ;  Heggie  v.  to  acoommodate  the  husband  with  the 
Heggie,  18  Mar.  1858, 20  D.  823.  sum,  which  they  had  no  power  to  do*' 

(b)  Ahercrombie  v.  Innes^  1723,  Bob.  {Langstw  v.  OUivant^  9  Coop.  33).  And 
Ap.  Ca.  467.  where  trastees  were  directed  by  the 

(c)  See  Baird^s  case,  20  D.  1176.         settlement  to  lend  a  wife's  money  to 

(d)  Laird  y.  Laird,  26  June  1855,  the  husband  on  her  requisition,  it  was 
17  D.  984 ;  Cochrane  v.  Black,  1  Feb.  held  that  his  insolvency  justified  the 
1855,  17  D.  321 ;  Graham  y.  KeblCy  tmstees  in  refusing  to  comply  with  the 
10  Nov.  1813,  2  Dow,  17.  An  autho-  request  (Boss  v.  GodsaU,  1  Y.  &  C. 
rity  to  invest  upon  "personal  security  ^  Gh.  Ga.  617).  Lord  Eldon  would  not 
will  not  justify  trustees  to  lend  ^e  even  allow  a  trustee  to  invest  in  the 
money  to  a  person  in  trade,  as  was  ob-  stock  of  the  Bank  of  England  (Howe 
served  by  Sir  William  Grant,  in  a  case  v.  E.  of  Dartmouth,  7  Yes.  150).  On 
where  trustees  had  lent  to  the  husband  the  subject  of  liability  for  interest,  see 
of  a  beneficiary.    "  The  authority,''  he  the  ensuing  Ghapter. 
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or  on  hftXftid' 
ou  seoniity. 


authority  from  the  troster  to  do  so  (a).  (2.)  If  the  trustee  invest 
the  trost  money  in  a  business  in  which  he  is  not  interested,  or  in 
the  Stock  of  an  lacorpor.ted  «nnp«y ;  or  if,  without^Zrity,  he 
leave  the  money  so  invested  as  he  found  it,  beyond  the  period  which 
may  be  fixed  as  being  reasonably  sufficient  for  winding  up  the  afiFairs 
of  the  trusty  he  will  (according  to  the  general  opinion  of  the  prof  es- 
sion^  and  on  the  principles  laid  down  in  the  cases  of  Laird  and 
Cochrane^  and  the  cases  on  heritable  securities)  be  liable  to  replace  the 
mon^  with  interest,  and  to  relieve  the  beneficiaries  of  any  liabilities 
that  may  have  been  incurred  to  the  creditors  of  the  company  (6). 

(3.)  A  trustee  ought  not  to  invest  on  foreign  securities  (c). 
(4.)  Trustees  investing  on  personal  security  (d),  bills  (e),  or  personal 
bonds  (/  \  are  liable  to  replace  the  money  with  interest,  or  to  pay 
such  a  sum  as  the  beneficiary  would  have  reaped  if  the  fund  had 


(a)  ChUhrit  v.  Fairweatker^  1  Dec 
1863,  16  D.  214;  Laird  v.  Laird, 
9Upra. 

(6)  See  Accountant  ofCowrt  r.Baird, 
29  June  1858,  20  ]>.  1176 ;  Htighet  v. 
Emjaon,  22  Bear.  181 ;  Buxton  t. 
Buxton,  1  M.  &  G.  80 ;  and  Orr  v. 
Newton,  2  Cox,  276,  as  to  tlie  qmeBtion 
of  leasonable  delay  for  the  purpose  of 
realizatioii.  There  is  no  doubt  that  an 
English  trostee  also  must  aooonnt  for 
profitB  if  required  {TMs  t.  Carpenter, 
1  Mad.  804).  The  role  established  by 
the  Court  c^  Chancery  on  this  subject 
is,  that  the  beneficiary  has  the  option 
of  taking  the  actual  profits,  or  charg- 
ing the  executor  with  interest  (Robin-' 
eon  V.  Robinson,  1  De  G.  M*N.  k  G.  257; 
Ex  parU  Watson,  2  Y.  &  B.  414; 
Docker  v.  Somes,  2  M.  &  E.  655; 
HeaOicoU  v.  Hubne,  1  J.  &  W.  122; 
RatcUffe  Y.Graves,  2  Ch.C&,  162).  A 
loan  to  an  executor  who  is  engaged  in 
trade  is  r^arded  as  an  inTesiment  in 
trade,  and  lialnlity  for  profits  attaches 
accordingly  {Toumend  r.  Townend,  1 
Giff.  201).  The  same  construction  is 
put  upon  the  transaction  if  an  execu- 
tor who  is  in  trade  pay  the  trust  funds 
into  his  private  bank  account  (Treves 
Y.  Townshend,  1  B.  C.  C.  284,  and 


cases   cited  by  Lewin,  4th   Ed.  p. 
254). 

(c)  See  Blackett  v.  Giichrist,  30 
May  1832,  10  S.  590;  Ferguson  v. 
Memies,  21  May  1830,  8  S.  782; 
Simpson  y.  Doud,  1  Feb.  1855,  17  D. 
315 ;  Ace.  of  CourtY.  Geddes,  29  June 
1858,  20  D.  1174.  ''  Foreign  Secu- 
rities,^* when  mentioned  as  a  subject  of 
inTestxnent  in  a  power,  may  be  held  to 
include  such  securities  as  would  be 
authorized  by  the  courts  of  the  country 
which  the  testator  may  be  supposed  to 
have  had  in  yiew,  and  will  therefore 
include  the  Government  stock  of  the 
state  in  view,  but  not  the  bonds  of 
mercantile  or  local  corporations  (Ellis 
V.  Eden,  23  Beav.  543).  Foreign 
loans,  guaranteed  by  the  British  Go- 
vernment, have  been  held  not  to  fall 
within  the  description  of  Government 
funds  in  which  trustees  may  legally 
invest  (Bumie  v.  Getting,  2  ColL  324). 

(d)  AndersonY.  Small,  12  Feb.  1833, 
11  S.  382;  Watson  v.  Crawcour,  9 
June  1843,  5  D.  1182. 

(e)  Blain  v.  PaUrson,  28  Jan.  1836, 
14  S.  361 ;  Ross  v.  Allan*s  Tr.,  13 
Mar.  1850, 13  D.  44. 

(/)  Moffat  V.  Robertson,  31  Jan. 
1834, 12  S.  369. 
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been  invested  on  good  heritable  secnrily,  and  the  interest  accumu- 
lated (a).  (5.)  The  same  result  will  follow  an  investment  on  insuf- 
ficient heritable  security,  such  as  postponed  bonds  with  an  insufficient 
margin,  or  bonds  of  annuity  (()•  (6.)  Trustees  refusing  to  invest 
in  the  funds  or  other  investment  sanctioned  by  the  trust  deed,  upon 
the  requisition  of  the  parties  beneficially  interested,  will  be  held  liable 
in  damages  equal  to  the  rise  in  the  value  of  stock  in  the  interval  (c). 

Trustees  are  not  liable  for  the  loss  of  the  trust  estate  by  rob-  BesDonsibUitj 
bery  (d),  fire  {e)y  or  other  casualty ;  and  it  would  seem  that  a  trustee  Fnnd  or 
is  not  liable  as  for  negligence  in  not  insuring  against  casualties. 
Money  deposited  in  bank  until  a  suitable  investment  is  found,  lies 
at  the  risk  of  the  beneficiary,  unless  the  bank  was  in  bad  credit, 
and  the  trustees  were  guilty  of  negligence  in  not  withdrawing  the 
deposit  before  the  failure  (/). 

A  different  criterion  of  liability  must  be  applied  in  judging  of  Bespoiuibaity 
the  conduct  of  trustees  acting  in  pursuance  of  a  power  to  embark  where  Tnu- 
the  trust  money  in  speculative  transactions ;  as,  for  example,  to  cany  to  contlime 
on  a  lease  or  a  going  business.    In  such  cases,  the  main  duty  of  the  BpeouiatiTe 
trustee  is  not  that  of  immediate  realization ;  and  as  the  interests  of  ^^  * 

the  business  might  be  injured  by  the  adoption  of  very  rigorous 


(a)  See,  in  addition  to  the  foregoing 
cases,  Morrison  v.  Miller^  9  Feb.  1827, 
5  S.  322;  S^  y.  Charles,  13  May 

1830,  8  S.  743  ;  PoUexfen  v.  SUunirt, 
14  July  1841,  3  D.  1215 ;  WeUwoody. 
Boss,  28  June  1831,  9  S.  790 ;  Gray  v. 
Gray,  4  June  1836,  13  S.  866. 

(h)  Ace.  of  Court  V.  Forsyth,  28 
Jan.  1853,  15  D.  345;  Murray  v. 
Murray,  30  May  1833, 11  S.  663  ;  but 
see  Graham  t.  Hunter's  ISrs.,  4  Mar. 

1831,  9  S.  543 ;  Thomson  v.  Christie, 
1  Maoq.  238 ;  Train  t.  BeWs  Trs.,  26 
May  1824,  3  S.  68 ;  Bm  Accord  Ins, 
Co.  v.  Souler's  Trs.,  11  Dec.  1850, 13  D. 
295.  In  Raby  y.  Bidehalgh,  7  De  6. 
M^N.  &  G.  108,  trustees  were  found 
liable  for  Iobb  arising  through  an  in- 
vestment upon  insufficient  real  security, 
which  they  had  made  at  the  request  of 
a  liferenter,  with  the  object  of  increas- 
ing the  immediate  return.  The  Court 
gave  no  opinion  whether  an  inyest- 


menton  mortgage  was  a  legal  invest- 
ment according  to  the  law  of  England. 
It  has  been  held  that  trustees  em- 
powered to  invest  on  mortgage  may 
not  lend  to  one  of  themselyes,  as  all 
must  exercise  an  impartial  judgment  as 
to  the  sufficiency  of  the  security  (Stick' 
ney  v.  SeweU,  1  M.  &  Cr.  8).  Where 
the  funds  are  lent  on  a  subsisting 
mortgage,  inquiry  ought  to  be  made  as 
to  the  sufficiency  of  the  security.  See 
Lewin,  Tr.,  4th  Ed.  242. 

(c)  Morrison  v.  MtOer,  9  Feb.  1827, 
5  S.  322 ;  Sym  v.  Charles,  13  May  1830, 

8  S.  743. 

(d)  Morley  ▼.  Morky,  2  Gh.  Ga.  2 ; 
Jones  V.  Lewis,  2  Yesey,  240. 

(«)  BaUUy  v.  Goold,  4  Y.  &  G.  221, 

9  L.  J.  Exch.  £q.  43. 

(/)  Pearson  v.  Grierson,  19  Nor. 
1825,  4  S.  205 ;  Gihb  v.  Gibh,  1769, 
M.  16363 ;  Johnstbn  v.  NewUm,  1 1  Hare, 
169,  22  L.  J.  Gh.  1039.  . 
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where  True- 
tees  are  autho- 
rized to  inyeet 
on  personal 
secuiity. 


Liability 
in  respect  of 
erroneous 
paymmts. 


Grounds  of 
exemption 
frcnn  liability. 


measures  against  debtors^  it  has  been  held  that  the  duty  of  the 
tnistee  in  regard  to  the  ingathering  of  debts  is  not  the  same  as  that 
of  an  execator,  bnt  is  that  whidi  might  be  expected  from  a  pmdent 
man  of  boaness  in  the  management  of  his  own  affairs  (a).  The 
distinction  to  which  we  point  is  reflected  in  the  law  of  evidence 
applicable  to  actions  foonded  npon  breach  of  duty.  In  actions 
against  trustees  in  their  character  as  executors,  it  lies  upon  them  to 
show  a  reason  for  neglecting  to  use  diligence.  In  the  case  of 
trustees  carrying  on  a  business,  the  onus  of  proving  n^Iigence  lies 
on  the  pursuer  (5). 

Trustees  authorized  to  invest  upon  personal  security  axe  clearly 
warranted  in  investing  in  the  stock  of  incorporated  mercantile  com- 
panies (c) ;  but  they  are  not  entitled  to  lend  the  trust  funds,  even 
to  a  beneficiary  upon  his  own  bill  or  acknowledgment  (d).  An 
authority  to  invest  on  personal  security,  fortified  by  a  clause  of  in- 
demnity, was  held  sufficient  to  protect  trustees  from  liability  for  loss 
arising  from  an  investment  on  a  postponed  heritable  bond,  with  a 
collateral  personal  security  in  the  shape  of  an  assignment  of  a  policy 
of  life  assurance  (i). 

Ab  trustees  are  responsible  for  their  intromissions,  and  bound  to 
account  to  the  party  having  the  bendicial  interest,  they  will  be 
liable  to  replace  money  which  they  have  inadvertently,  or  from 
error  in  fact  or  law,  paid  to  one  not  entitled  to  receive  it  (/),  or  whose 
interest  was  postponed  to  a  preferable  claimant  (g).  The  grounds 
on  which  they  may  claim  to  be  exempt  from  the  liability  to  make 
reparation  are — ^that  the  payment  was  made  to  a  party  who  was  in 


(a)  See  Edmond  v.  DmgwdWs  7V»., 
16  Nov.  1860,  28  D.  21 ;  GiU  v.  Earl 
of  Fife's  2V».,  8  July  1828,  2  S.  460 ; 
Kay  V.  MUn,  4  Feb.  1880,  8  8.  437. 

Q)  Cameron  v.  Anderson^  12  Nov. 
1844, 7  D.  92 ;  MtOer's  Tre.  v.  MUkry 
23  Feb.  1848,  10  D.  765 ;  Dundas  v. 
Morrison^  4  Dec.  1857,  20  D.  228. 

(c)  Per  Lord  Moncreiff  in  SeUm  v. 
Dawson,  18  Dec.  1841,  4  D.  328. 

(d)  Ross  V.  Allan's  2V«.,  13  Nov. 
1850, 13  D.  44 ;  Langston  v.  OUivant, 
O.  Coop.  33 ;  Boss  v.  GodsaO,  1  Y.  & 
C.  Ch.  Ca.  617. 

(e)  Orahamr.  Hunter's  TVs.,  4  May 


1831,  9  S.  543.  See,  however,  Bon  Ac- 
cord Ins,  Co.  V.  SofUer*s  TVa.,  supra, 

(/)  Mag,  of  Airdrie  v.  Smithy  18 
July  1850,  12  D.  1222 ;  Mayne  v. 
M'Keand,  4  Jnne  1835,  13  S.  870 ; 
Freen  y.  JBeven'c^,  28  Jnne  1832, 10  S. 
727  ;  Gregorys,  Anderson,  Robertson, 
Ap.  Ca.  178;  (h^nim  v.  O^um,  M. 
16195. 

(jg)  CrwkshanVs  Trs.  v.  OwfcfilanJfc, 
24  Apr.  1845,  4  Bell,  179 ;  Mackenzie. 
V.  Thomson,  12  Nov.  1846,  9  D.  85 ; 
Fraser  v.  Fraser,  8  Dec.  1826,  5  S. 
104;  \mt  9Be  Jeffrey  Y.  Ure,  21  June 
1825,  1  W.  &  S.  565. 
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possession  of  a  legal  title  at  the  time,  e,g.y  by  service  or  confirmation 
as  heir  of  the  destination,  though  it  has  afterwards  been  proved  that 
he  was  not  the  heir;  or  secondly,  that  the  mistake  arose  in  conse- 
quence of  the  fault  of  the  beneficiary  himself  in  not  claiming  the 
bequest  prior  to  the  period  of  distribution,  he  being  m  juris  and 
cognizant  of  the  settlement ;  or  thirdly,  that  the  claim  is  barred  by 
long  delay  and  acquiescence,  whereby  the  trustee  has  been  deprived 
of  the  means  of  obtaining  relief  from  the  party  to  whom  the  pay- 
ment was  erroneously  made  (a). 

To  the  same  category  of  liability  we  may  refer  the  rule  accord-  ^**^^  ^^ 
mft  to  which  executors  of  an  insolvent  estate  payin£^  before  the  i»ying  before 

^^  .  r  J     ©  ^         six  months, 

elapse  of  six  months  from  the  testator's  death,  or  paying  a  creditor  etc 
in  full  after  the  elapse  of  that  period,  when  there  is  a  deficiency  of 
funds,  are  liable  to  other  creditors  for  a  dividend  equal  to  that  which 
the  estate  would  have  afforded  had  the  distribution  been  made  upon 
an  equitable  footing  (5).  The  discharge  of  a  married  woman  siante 
matrimonio  does  not  protect  the  trustees  from  liability  for  having 
paid  to  the  husband  vrithout  authority  (e). 

Where  trustees  exceed  their  powers,  as  for  example  by  selling  Liability  of 

^    .        '  .  .  Trustees  for 

the  trust  estate  vnthout  a  pow^  of  sale  (d),  or  by  incurring  ex-  exoeeding  their 

pense  in  parliamentary  proceedings  (.),  they  have  no  claim  agamst  ^^ 

the  beneficiary  for  the  expense  incurred  in  the  execution  of  such 

acts.     On  the  other  hand,  trustees  would  seem  not  to  be  liable  for 

the  non-exercise  of  a  discretionary  power,  e.jr.,  for  neglecting  to 

demand  security  for  the  payment  of  marriage  provisions  (/).    In 

the  case  of  a  sale  without  authority  being  afterwards  set  aside  at 

the  instance  of  the  beneficiary,  they  would  be  liable  in  damages  to 

the  purchaser  vnthout  relief  (g).    In  fine,  any  manifest  breach  of 

duty,  whether  in  the  nature  of  a  failure  in  performance  or  of  an 

excess  in  the  execution  of  powers,  whereby  the  interests  of  the 


(a)  See  the  subject  treated  tn/ra, 
Chap.  XXIX.  (Beneficiary's  Bight  of 
Action). 

(h)  Supra,  pp.  352,  416. 

(c)  Mayne  v.  M  ^Keand,  supra ;  see 
jR&M  v.  AUarCa  Trs.,  18  Nov.  1860,  13 
D.  44. 

(d)  CkUand  v.  Brodk,  20  Nov. 
1844,  7  D.  147 ;  Fleming  v.  CampheU, 
25  June  1845,  7  D.  935.  See  the  sub- 


ject of  Poivers  treated  in  Chapters 
XXI.  and  XXII. 

(0  Myles,  13  Dec.  1855, 18  D.  205 ; 
Mackintoshes  Trs.  v.  Mackintosh,  30 
June  1852, 14  D.  928 ;  Brawn  v.  Adarn^ 
19  Feb.  1848, 10  D.  744. 

(/)  Stark  V.  Moncreiff,  7  June  1838, 
16  S.  1114. 

(^)  Mag.  of  Airdrie  v.  Smith  13 
July  1850, 12  D.  1222. 
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trustee's  constitaeBts  are  injured,  will,  in  accordance  with  the 
doctrines  of  reparation,  involye  the  trustee  in  personal  liability  (a). 


Section  IL 


QenenlBofo 
■toted. 


LIABILITT  OF  TRUSTEES  FOK  INTEBEST  ON  UNPBODUCTIYE 

CAPITAL  (6). 

On  the  principle  that  every  liquid  debt,  payment  of  which  is 
unduly  withheld,  carries  interest  from  the  legal  term  of  payment, 
it  follows  that  trustees  chargeable  with  any  unreasonable  delay  in 


(a)  See  Marriwn  t.  MiUer,  9  Feb. 
1827,  5  S.  822. 

{h)  The  f oHowing  note  of  a  few  of 
the  leading  English  cases  will  soffice 
to  show  that  the  law  of  England,  in 
referenoe  to  the  subject  of  this  section, 
is  sahetantially  identical  with  that 
administered  by  onr  own  Goorte : — 

1.  The  rate  of  interest  usually 
charged,  where  the  conduct  of  the 
trustee  is  not  censurable  or  open  to 
suspicion,  is  4  per  cent.,  or  such  higher 
rate  of  interest  or  profits  as  the  trus- 
tee may  haye  actually  obtained  (Lewin, 
Tr.,  4th  Ed.  254).  In  AUomey-Gen- 
eral  y.  Alford^  Lord  Granworth  disap- 
proyed  of  charging  a  trustee  with 
penal  interest ;  and  laid  down  the  rule, 
that  the  interest  to  be  charged  against 
the  trustee  was  that  which  he  had  or 
yfBApreswmd  to  haye  receiyed,  or  which 
he  ought  to  haye  receiyed  (4  De  6. 
M'N.  &  G.  852).  This  rule  was 
adopted,  totidem  verbis,  byV.-C.  Wood 
in  Penny  y.  AvUon  (8  Jur.  N.  S.  162). 
But  see  Lord  Granworth^s  subsequent 
obseryatiouB  in  Mayor  of  Berwick  y. 
Murray,  7  De  G.  M'N.  &  G.  579. 

2.  Trustees  inyesting  the  trust  funds 
in  trade  are  chargeable  with  interest 
at  5  per  cent.,  unless  the  beneficiary 
elect  to  take  a  share  of  profits  (^Robin- 
eon  y.  Rohineon,  1  De  G.  M'N.  &  G. 
257 ;  WiUiamsY.  PoweU,  15  Beay.461 ; 


(AU'Gen,  y.  Solly,  2  Sim.  518 ;  and  see 
p.  28,  eupra).  In  the  more  recent  cases, 
trustees  under  such  circumstances  haye 
been  charged  with  ccnnpound  interest 
(Jones  y.  FoxaU,  15  Beay.  888 ;  Wil- 
Uams  y.  Powell,  supra ;  see  Walker  y. 
Woodward,  1  Russ.  171 ;  Heighington 
y.  Grant,  5  M.  &  Gr.  258). 

3.  The  Gourts  haye  a  discretionary 
power  to  charge  the  trustee  with  5  per 
cent,  interest,  either  simply  or  with 
yearly  rests,  where  there  has  been  either 
a  brMch  of  an  express  direction  to  in- 
yest^  or  actualoorruption  or  misfeasance, 
amounting  to  a  breach  of  trust  (Lewin, 
Tr.,  4th  Ed.  355).  ''  Where,"  said 
Lord  Eldon  '^  there  is  an  express  trust 
to  make  improyement  of  the  money, 
if  he  will  not  honestly  endeayour  to 
improy e,  there  is  nothing  wrong  in  con- 
sidering him  to  haye  lent  the  money 
to  himself  upon  the  same  terms  upon 
which  he  could  haye  lent  it  to  others ;" 
and  accordingly  he  a£Srmed  a  decree 
awarding  interest  at  5  per  cent.,  with 
half -yearly  rests  (Raphael  y.  Boehm, 
11  Ves.  107). 

The  result  of  the  English  authorities 
was  estimated  by  Sir  J.  RomiUy  in 
Jones  y.  FoxaU,  and  embodied  in  three 
propositions  :— (1.)  That  if  a  trustee 
retained  balances  in  his  hands  which 
he  ought  to  haye  inyested,  he  was 
chargeable  with  simple  interest  at  4 
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the  distribution  or  inyestment  of  the  f tmds  committed  to  their 
custody,  will  be  liable  in  payment  of  legal  interest  for  the  time 
during  which  the  money  has  been  unnecessarily  retained ;  and  if  to 
the  omission  to  invest  there  has  been  superadded  a  positive  breach 
of  duty,  as  by  intromitting  with  and  employing  the  money  for  their 
own  profit,  they  will  also  be  liable  for  such  accumulations  of  interest 
as  the  fund  would  have  yielded  had  it  been  properly  invested. 

If  a  trustee  be  guilty  of  unreasonable  delay  in  accounting  for  ^^^iS*^?* 
the  funds  in  his  hands  to  the  beneficiary,  after  the  period  of  distri-  respect  of 
bution  has  arrived,  he  will  be  charged  with  mterest  from  the  period  delay. 
when  the  beneficiary  ought  to  have  been  put  into  possession,  even 
although,  from  the  situation  of  the  property,  it  has  not  actually  been 
yielding  a  return  (a).     He  is  also  liable  in  interest  to  the  creditors 
of  the  trust  estate  if  he  neglect  to  settle  timeously  (5),  though  it 
would  appear  that  interest  on  debts  is  not  exigible  until  a  year  after 
the  testator^s  death ;  that  being  allowed  as  a  reasonable  interval  for 
the  collection  and  realization  of  the  assets  (c). 

Tutors,  factors,  and  other  judicial  officers,  are  bound  to  deposit  Pactoni,  etc, 
in  bank  all  monies  falling  under  their  care  as  soon  as  received,  and  to  with  interest, 
accumulate  the  interest  thereon,  until  a  more  productive  investment  inyeBtment 
can  be  obtained ;  and  if  they  neglect  this  duty,  they  will  be  charged 
with  the  interest  that  would  have  accrued  upon  an  investment  (d). 

For  the  same  reason,  if  a  trustee  for  behoof  of  creditors  (e),  or  Traatees  for 

behoof  of  Cre- 
ditors, 
per  cent.    (2.)  That  if,  in  addition  to         (c)  Bell's  Com.  658.    See  Cranstoun 

such  retention,  the  trustee  had  com-  y.  Scott^  1  Dec.  1826, 5  S.  62 ;  Elphin- 

mitted  a  direct  breach  of  trust,  or  had  ston  v.  Keiih,  supra^  and  Chapter  XVI. 

withdrawn  the  fund  from  a  proper  Section  3  (Payment  of  Debts). 

channel  of  inyestment,  in  which  it  was         (d)  12  &  13  Vict.  cap.  51,  §§  5  &  37. 

producing  5  per  cent.,  be  would  be  See  Act  of  Sederunt,  13  Feb.  1730 ; 

charged  with  interest  after  that  rate.  Statute  1672,  cap.  2  ;  MoUison  v.  Mur- 

(8.)    That  if  he  had   employed  the  ray,  19  Dec.  1833, 12  S.  237  ;  Murray 

money  in  trade  or  speculation  for  his  ▼.  Murray,  80  May  1833, 11  S.  663  ; 

own   benefit,   he  would  be   charged  Cranstoun  y.  Scott,  supra ;  Montgomery 

either  with  the  actual  profits  or  with  v.  WaucTiopey  4  June  1822,  1  S.  421 ; 

interest  at  5  per  cent.,  with  yearly  rests  Blair  v.  Murray,  4  July  1843,  5  D. 

(15  Beav.  392).  1315 .;  Buchanan  v.  Mackersy,  13  Feb. 

(a)  Lord  Lynedoch  v.  Ouchterlony,  1847,  9  D.  700. 
20  Nov.  1832,  11  S.  60;   Elphinston         (e)  MClymontY.  Hughes,  14  Feb. 

V.  Keiih,  1790,  M.  4067.  1827,  5  S.  346  ;  CampbeU  v.  Keith,  9 

(6)  Arbuihnott  v.  Arbuthnott,  1758,  July  1840,  2  D.  1367. 
M.  539  ;  Graham  v.  M'Ndb,  18  Nov. 
1822,  2  S.  22. 

VOL.  II.  C 
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Liability  for 
penal  interest 
or  profits 
upon  money 
retained  in 
the  Trustee's 
hand& 


Beason  of  the 
aboye  rale. 


upon  a  sequestrated  estate  (a),  is  guilty  of  unreasonable  delay  in 
regard  to  the  distribution  of  the  estate,  or  neglects  to  consign  a  sum 
to  meet  unclaimed  dividends,  he  must  account  for  the  money,  with 
interest  from  the  time  the  breach  of  duty  commenced.  But  he  is 
entitled  to  retain  a  reasonable  sum  in  his  hands  for  the  purpose  of 
defraying  the  costs  of  litigation  or  other  current  expenses  of  the 
trust ;  aadfor  this  of  course  he  cannot  be  charged  with  interest  (6). 

We  have  already  seen  (c)  that  the  employment  of  the  trust  funds 
in  business,  or  for  the  accommodation  of  the  trustee,  is  a  breach  of 
duty  entailing  liability  for  the  profits  actually  earned ;  the  principle 
being,  that  the  whole  produce  of  the  fund  is  to  be  restored,  as  if  the 
investment  had  been  expressly  made  for  the  benefit  of  the  trust  (d). 
If,  instead  of  directly  investing  the  money  in  his  business,  the 
tmstee,  either  personally  or  through  his  factor,  simply  retains  it,  or 
places  the  sum  to  the  credit  of  his  own  bank  account,  as  the  amount 
of  profit  resulting  from  the  use  of  the  money  cannot  be  exactly 
ascertained,  the  Court  will  exercise  the  option  of  either  charging 
the  trustee  with  the  highest  legal  rate  of  interest,  or  with  compound 
interest  at  a  somewhat  lower  rate;  4  per  cent,  being  the  rate  usually 
exacted  (e). 

The  liability  to  penal  interest  on  trust  money  retained  is  not 
confined  to  those  cases  where  the  trustees  may  be  supposed  to  have 
been  influenced  by  personal  motives,  or  in  which  the  security  of  the 
estate  is  endangered.  ^^  A  tmstee,"  said  the  Lord  President,  deliver- 
ing the  judgment  of  the  Court  in  Wellwoocts  Trs.  v.  Bostoell  (/), 
^^  who  may  also  be  acting  as  factor  and  agent  for  the  tmst,  may  be 
a  person  of  unquestionable  wealth  and  of  undoubted  solvency,  but 
it  does  not  appear  to  the  Court  that  they  can  make  any  distinction 
between  such  a  case  and  that  of  a  person  of  less  reputed  wealth 
and  more  doubtful  solvency ;  for  it  appears  to  them  that  it  is  the 


(a)  Houston  v.  Duncan^  20  May 
1842,  4  D.  1220. 

(jb)  Ferrier  v.  Berry^  8  July  1886, 
13  S.  1081. 

(c)  See  Chap.  XVI.,  Section  lY. 

id)  Laird  v.  Laird,  28  May  1858, 
20  D.  978;  Cochraner.  Black,  16  July 
1857, 19  D.  1019  ;  Duke  of  Boxburgh 


V.  SufifUon,  2  Mar.  1824, 2  Sh.  Ap.  Ga. 
18. 

(e)  CampbeU  v.  Ka^  9  July  1840, 
2D.  1867.;  WeHwood's  Trs,  y. Botwell^ 
17  Deo.  1856, 19  D.  187, 194,  OTemil- 
ing  Fortune's  Trs.  v.  GiOies,  16  Nov. 
1889,  2D.  59 ;  PJaine  v.  Thonwm,  3 
Dec.  1836, 15  S.  194. 

(/)  Lord  GoloDsay,  19  D.  194. 
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only  safe  course  to  reqaire  that  the  trust  funds  should  be  disposed 
of  in  a  way  which  shall  separate  them  from  the  proper  funds  of 
the  person  so  managing  them ;  and  it  is  easy  to  do  so  by  having  a 
separate  bank  account^  in  which  the  trust  funds  will  be  deposited, 
and  be  accessible  at  all  tunes."    In  this  case,  the  factor  to  a  trust  WeOwoody. 

,        .  JBosweU. 

had  inadvertently  allowed  the  balance  of  trust  money  in  his  hands 
to  enter  his  private  account^  the  estate  having  been  at  times  in- 
debted to  him  for  advances.  The  Court,  in  the  circumstances  of 
the  case,  allowed  interest  to  be  charged  on  the  annual  balances  at 
4  per  cent.,  such  interest  to  be  added  to  the  yearly  balance  (a).  If 
trustees  have  de  facto  accumulated  the  proceeds  of  a  special  trust 
fund  put  to  a  profitable  employment,  the  amount  of  the  accumu- 
lated sum  vnll,  on  the  principles  above  explained,  represent  the  debt 
due  by  them  to  the  beneficiary  (b). 

The  decision  in  WeUwoocCs  Trustees  is  of  some  importance,  be-  The  rale  of 

...  1       strict  aoconnt- 

cause  it  has  distinctly  imported  into  the  administration  of  trusts  the  ing  applies  to 
principle  of  liability  previously  established  by  the  Court  in  their  as  to  Factonee. 
official  superintendence  of  the  transactions  of  factors  and  guardians. 
Prior  to  the  institution  of  the  proceedings  in  the  case  of  Mont"  Morugamerier' 
gomerie  v.  Wauchopey  the  notions  prevalent  in  the  profession,  and 
with  the  judges  of  the  Court  of  Session,  concerning  the  accounta- 
bility of  factors,  were  extremely  vague,  and  fraught  with  injustice 
to  the  pecimiary  interests  of  the  unfortunate  persons  whose  estates 
were  subject  to  judicial  management.    The  attention  of  the  Court 
of  Session  was  then  recalled  to  some  important  principles  intimately 
connected  with  the  theory  of  fiduciary  administration,  which  would 
appear  to  have  slept  in  the  text-books  since  Lord  ThurloVs  famous 
decision  in  the  case  of  the  York  Buildings  Company  y.  Mackenzie. 
Among  the  questions  put  to  the  judges  under  the  remit  from  the 
House  of  Lords,  of  8th  April  1816,  the  following  are  more  immedi- 
ately deserving  of  consideration  in  connection  with  the  present 
subject : — "  3.  Is  the  mode  of  accounting  ordered  by  the  interlocutor 
of  the  First  Division,  of  2d  July  1812,  as  between  Lord  and  Lady 
Montgomerie  and  Mr  Wauchope,  agreeable  to  the  law  of  Scotland! 
5.  In  particular,  is  Mr  Wauchope,  by  the  law  of  Scotland,  bound 
to  account  for  the  actual  profits  which  he  may  have  derived  by  the 
balances  which  at  any  time  remained  in  his  hands  ?" 

(a)  19  D.  194.  (b)  Torrie  v.  Murme,  81  May  1832,  10  S.  697. 
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Judgment  of 
the  Court 


Where  Trus- 
tee 0ZLI7 
chargeable 
with  want  of 
discretion, 
interest  re- 
stricted to  4 
percent 


Lc^l  interest 
exigible  when 
there  has  been 
culpable  ne- 
gligence. 


The  Court  had  px^vioitslj  f oimd  that  Mr  Wanchope,  the  f actor^ 
was  chargeable  with  5  per  cent,  interest  upon  his  annual  balances,  but 
not  with  interest  on  receipts  de  die  in  diem ;  but  upon  reconsidering 
the  case,  they  determined  that,  although  not  liable  for  actual  profits, 
he  ought,  in  the  circumstances,  to  be  charged  with  interest  at  3  per 
cent,  de  die  in  diem  to  the  end  of  each  year,  and  that,  within  three 
months  after  closing  each  yearns  accounts,  he  should  be  considered 
as  bound  to  have  lent  out  on  securities,  bearing  5  per  cent,  interest, 
such  part  of  the  actual  balances  on  hand  as  was  consistent  with  the 
probable  exigencies  of  the  estate,  and  to  be  chargeable  accord- 
ingly (a).  Five  per  cent,  interest,  with  annual  accumulations,  has 
accordingly  been  adopted  in  subsequent  cases  as  the  rule  of  account- 
ing where  factors  have  neglected  the  duty  of  investment  (b) ;  al- 
though in  some  exceptional  cases,  where  the  factor  had  acted  as 
banker  in  making  advances  to  the  estate,  a  lower  scale  of  interest 
has  been  awarded  (c). 

Where  the  charge  against  trustees  amounts  to  no  more  than  a 
want  of  discretion,  shown  in  unduly  deferring  the  settlement  of 
claims,  without  having  derived  personal  benefit  from  the  delay,  or 
where  there  has  been  remissness  on  the  part  of  the  claimant,  the 
Court  have  modified  the  interest  prestable  to  4  per  cent.  (<2),  or  even 
to  bank  interest,  with  such  accumulations  of  interest  as  had  be^i 
actually  received  (e). 

Where,  on  the  other  hand,  the  trust  funds  have  been  lost  in 
consequence  of  culpable  negligence  on  the  part  of  the  trustees, — 
as,  for  example,  by  lending  money  on  insecure  investments,  or  by 
neglecting  to  superintend  the  intromissions  of  their  factors, — ^the 
claim  has  uniformly  been  for  payment  of  the  principal  sum,  with 
legal  interest ;  or,  which  is  substantially  equivalent,  the  lost  money 


(a)  Mantgomerie  v.  Waucltope,  4 
June  1822,  1  S.  458 ;  4  Dow,  109 ; 
Queensberry^s  Exrs,  v.  Tait,  28  May 
1822,  1  S.  428. 

(()  Crajistoun  v.  Scott,  1  Dec. 
1826,  5  S.  62 ;  Blair  v.  Murray,  4 
July  1843,  5  D.  315 ;  Buchanan  v. 
Machersy,  18  Feb.  1847,  9  D.  700 ; 
Duke  of  Roxburgh  v.  Swinton,  2  Mar. 
1824,  2  Sh.  Ap.  Ga.  18. 

(c)  Condk  T.  WDonald,  20  Nov. 


1884,  18  S.  61 ;  Roberts  v.  Macintosh, 
24  Jan.  1888,11  S.814;  5  June  1885, 
18  S.  877 ;  Lanibe  v.  Rxtehie,  14  Dec. 
1887,16  8.219. 

{d)  Lynedoch  v.  Ouchterlony,  20  Nov. 
1882,  11  S.  60. 

(e)  Houston  v.  Duncan,  20  May 
1842,  4  D.  1220 ;  Williamson  y,  Suttie, 
20  July  1848, 15  Juiist,  687 ;  CampbeU 
V.  Keith,  9  July  1840,  2  D.  1867. 
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has  been  objected  to  as  an  item  of  credit  in  the  trustees'  accounts. 
In  no  instance,  among  the  numerous  cases  of  defalcation  that  have 
occurred  within  the  last  thirty  jears^  has  interest  been  refused  when 
aemanded ;  although,  from  the  omission  of  any  mention  of  interest 
in  some  of  the  reported  decisions,  it  may  be  inferred  that  the 
claimants  had  abstained  from  pressing  for  interest  against  the 
trustees.  In  Bjob^  y.  AllarCa  Trustees  (a),  the  interlocutor  of  the 
liord  Ordinary,  which  was  adhered  to,  expressly  gave  interest  from 
a  date,  up  to  which  the  produce  of  the  investment  had  been 
accounted  for  to  the  satisfaction  of  the  beneficiary ;  and  in  Blain 
V.  Paterson  (6),  the  interlocutor  of  the  Court,  which  gave  interest 
only  to  its  date,  reserved  to  the  parties  all  their  claims  for  past  in- 
terest, so  far  as  not  paid,  against  the  defender.  In  other  cases, 
where  the  conclusions  of  the  action  were  for  repetition  of  the  mis- 
appropriated money,  with  interest,  the  Court  gave  decree  in  terms 
of  the  summons,  or  found  the  trustees  bound  to  account  for  the 
money  as  if  they  had  invested  it  (c). 

Where  trustees  have  disregarded  express  directions  to  invest  the  Aocmnxiiated 

i?j-  •!  ../.  i-iTi  interest  due 

funds  m  particular  securities,  as,  for  example,  landed  property  (cQ,  where  the 
or  foreign  securities  («),  they  have  been  held  liable  to  payment,  in  acted  fnn- 
addition  to  the  capital,  of  a  sum  equal  to  the  dividends  or  annual  breach  of  the 
produce  which  might  have  been  realized  by  means  of  the  required 
investment. 

Where  a  fund  has  never  been  recovered  by  trustees,  but  has  been 
inexcusably  left  outstanding  and  lost,  the  Court  of  Chancery,  as 
Mr  Lewin  informs  us,  contents  itself  with  holding  the  trustees 
liable  for  the  principal,  without  obliging  them  to  account  for  it  as 
a  productive  fund  (/).  We  are  not  aware  that  this  exception  to 
the  ordinary  rule  of  liability  for  interest  has  been  sanctioned  by 
our  Courts ;  although,  from  the  brevity  of  some  of  the  reports,  it 
has  not  always  been  possible  to  discover  whether  interest  was 

(a)  Boss  V.  Allan's  Trs.,  13  Nov.  Murray,  80  May  1333, 11 S.  663.    See 

1850,  13  D.  44,  46.  Greive  v.  Amos'  Exrs.,  24  June  1835, 

(h)  Blain  v.  Paterson,  28  Jan.  1836,  13  S.  973  ;  Donaldson  v.  Kennedy,  18 

14  S.  361,  374  ;  and  also  in  Kennedy  June  1833,  11  S.  740. 
V.  Wightman,  28  June  1827,  5  S.  852.  (d)  PoUexfen  v.    Stewart,  9  Dec. 

(c)  Anderson  v.  SmaU,  12  Feb.  1833,  1841,  4  D.  224. 
11  S.  382 ;  Seton  v.  Dawson,  18  Dec.         (e)  Sym  v.  Charles,  13  May  1830, 

1841,  4  D.  310 ;  MoUison  y.  Murray,  8  S.  741,  743. 
19  Dec.  1833, 12  S.  237  ;  Murray  v.         (/)  Lewin  on  TrustB,  4th  Ed.  257. 
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intended  to  be  included  in  the  deoernitare  fixing  liability  upon  the 
trustees  (a). 

SbotionIIL 

uabhitt  fob  the  acts  of  go-tbustees,  and  conventional 

limitations  of  liability. 


Whether 
TrusteeBaze 
liable  in  a 
joint  respon- 
■ibilitj. 


I.  lAabiUty  at  Common  Law  and  under  the  Tnutee  Act  (6). 

It  has  been  laid  down  by  Professor  Bell,  that  trustees  are 
jointly  responsible  for  the  intromissions  of  any  of  their  number, 
unless  in  so  far  as  the  truster,  for  himself  and  for  those  on  whom 
he  has  bestowed  the  beneficial  interest,  shall  have  dispensed  with 
this  responsibility,  and  limited  each  trustee^s  obligation  to  the 
amount  of  his  own  actual  intromissions  (c).  But  the  cases  cited 
by  the  learned  author  (cQ  do  not  bear  out  his  proposition ;  and  on 
principle  it  may  be  affirmed,  that  trustees,  as  joint  mandatories 
under  a  gratuitous  contract,  are  only  liable  at  common  law  for 
their  own  omissions  and  intromissions,  and  for  the  obligations 
of  co-trustees  to  the  extent  to  which  they  have  authorized  them, 
either  expressly  or  by  acquiescence.  The  rule  of  liability  is  so 
laid  down  by  Mr  Erskine  in  a  passage  where,  after  stating  the 
rule  of  the  civil  law  according  to  which  mandatories  were 
liable  in  exact  diligence,  he  es^lains  that,  as  regards  trustees, 
including  in  that  category  both  depositaries  and  gratuitous  man- 
datories, the  law  of  Scotland  holds  the  trustee  liable  only  in  that 
degree  of  diligence  which  is  suitable  to  the  nature  of  the  contract. 
"  Our  judges,*'  he  concludes  (e),  "  have  therefore  governed  them- 


(a)  See  Moffat  y.  BoherUon^  81 
Jan.  1834,  12  S.  369;  Forman  y. 
Bums,  29  Jan.  1853,  15  D.  862. 

(6)  In  many  of  the  cases  on  lia- 
bility, it  will  be  obeeryed  that  the 
defaulting  trustee  had  the  powers  of  a 
factor ;  so  that  the  responsibility  of  his 
colleagties  was  partly  that  of  co-trus- 
tees, and  partly  that  arising  from  the 
obligation  to  appoint  a  solyent  and 
trustworthy  person  as  factor.  Al- 
though all  these  cases  haye  been  cited 


in  the  present  section,  some  of  them  are 
more  fully  commented  on  in  the  fol- 
lowing section,  to  which  accordingly 
we  beg  to  refer  the  reader. 

(c)  BeU's  Prin.  §  2000,  6. 

(d)  DalrympU  y.  Murray,  1784,  M. 
16210,  8584 ;  Sym  y.  CharUt,  18  May 
1830,  8  S.  741 ;  Wallace  y.  Taylor,  28 
Feb.  1832, 10  S.  864. 

(e)  Brsk.  8,  8,  36,  and  cases  there 
cited;  v\z,,Earlof  Wemyur.  JTunMon, 
1672,  M.   8515;  Sutherland  y.  Ro$s, 
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selves  on  this  point  by  the  equity  of  the  Soman  law^  as  it  has  been 
abeady  explained ;  by  which  a  mandatory  in  a  proper  mandate, 
where  no  benefit  accrues  to  him,  is  liable  only  for  acttud  intramis- 
donsj  or  for  snch  diligence  as  he  employs  in  his  own  a£Fairs"  (a). 


1683,  M.  8616;  Irving  v.  Irving,  1701, 
M.  S517 ;  and  see  Stair,  1,  12,  10 ; 
Bankt.  1, 18, 11.  This  rule  may  be 
held  to  be  fixed  by  the  decision  of  the 
Fiist  Division  in  the  case  of  Thomson 
V.  Camphelly  16  Feb.  1838, 16  S.  560, 
noticed  infra,  p.  48. 

(a)  The  principle  that  a  trustee  is 
not  liable  for  the  acts  or  defaults  of 
his  oo-tmstee,  was  established  in  Eng- 
land hj  a  decidon  in  the  leign  of 
Charles  I.,  which  has  ever  since  been 
coneddered  a  leading  authority  (Toum- 
ley  y.  Sherborne,  2  Wh.  and  T.  718). 
But  in  consequence  of  the  qualifica- 
tions with  which  the  rule  is  now  re- 
ceived, it  must  be  admitted  that  it 
does  not  afford  any  very  substantial 
protection  to  trustees.  The  qualifica- 
tions we  refer  to  are  these: — (1)  If 
injury  result  to  the  estate  from  the 
act  or  default  of  one  of  two  co-trustees, 
and  if  the  loss  might  have  been  pre- 
vented by  the  other,  his  negligence  is 
a  sufficient  ground  for  subjecting  him 
in  liability  (Mucldow  v.  FuUer,  Jac 
198).  (2)  A  trustee  who  joins  in  a 
receipt  is  prima  fade  considered  as 
having  received  the  money  (firict  v. 
Stoke*,  11  Ves.  819,  2  Wh.  &  T.  726). 
These  limitations  of  the  general  rule 
of  non-liability  were  introduced  by 
Lord  Eldon  in  tiie  cases  above  referred 
to. 

1.  A  leadiog  case  on  liability  for  the 
acts  of  co-trustees  by  reason  of  negli- 
gence is  Booth  Y.  Booth,  1  Beav.  125. 
The  testator  bequeathed  his  personal 
estate  to  his  partner  and  another  exe- 
cutor in  trust,  for  the  benefit  of  his 
wife  and  family.  They  accepted  and 
preyed  the  will.  The  partner  was 
allowed  to  retain  the  testator^s  money 
in  the   business,  in   consequence  of 


which  it  was  lost  Lord  Langdale, 
M.R.,  held  that  the  co-executor,  by 
proving  the  will,  had  undertaken  the 
trust  and  the  duty  of  performing  it, 
and  was  therefore  liable  for  the  conse- 
quences of  his  omission.  "  The  exe- 
cutor," said  his  Lordship,  '*  unfortu- 
nately did  not  consider  that,  by 
proving  the  will,  he  had  undertaken 
any  duty  or  incurred  any  responsi- 
bility. He  says  he  proved  the  will  in 
consequence  of  the  request  of  the 
widow,  who  informed  him  that  he 
would  not  thereby  undertake  any  duty, 
or  be  responsible  for  anything.  It  is 
important  that  it  Ediould  be  known  that 
no  one  can  safely  act  in  that  manner, 
and  that  the  law  will  not  permit  a 
party  to  neglect  the  duty  which,  by 
proving  the  will,  he  has  undertaken" 
(1  Beav.  125.  See  also  i>u;  v.  Bur/ore;, 
19  Beav.  409). 

Again,  if  an  executor  remains  pas- 
sive, and  allows  his  co-executor  to  re- 
ceive the  assets,  and  retain  them  in  his 
hands  instead  of  investing  them  in 
proper  securities,  he  is  liable  for  the 
consequences  of  his  neglect  of  duty,  as 
if  he  had  permitted  the  breach  of  trust 
(Styles  V.  Guy,  1  Hall  &  T.  528). 
Observing  upon  the  dutiesof  executors, 
Lord  Oottenham  said,  "  Of  these  du- 
ties a  principal  one  is,  to  call  in  and 
collect  such  parts  of  the  estate  as  are 
not  in  a  proper  state  of  investment. 
If  he  knows,  or  has  the  means  of 
knowing,  that  part  of  the  estate  is  not 
in  a  proper  state  of  investment,  but  is 
held  upon  personal  security  only,  and 
not  necessarily  so  for  the  purposes  of 
the  will,  is  it  not  part  of  the  duty 
which  he  has  undertaken  to  interfere, 
and  take  measures,  if  necessary,  for 
putting  such  property  in  a  proper  state 
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Limitation  of 
liability  by 
the  Trustee 
Act* 


By  the  Trustee  Act,  1861,  the  object  of  which  was,  as  we 
understand,  to  declare,  and,  where  necessary,  to  restore  the  common 
law  in  regard  to  the  office  of  trustee,  it  is  enacted  that  all  trosts 
constituted  by  virtue  of  any  deed  or  local  Act  of  Parliament 
under  which  gratuitous  trustees  are  nominated,  shall  be  held  to 
include,  unless  the  contrary  be  expressed,  a  provision,  '^  that  each 
such  trustee  shall  only  be  liable  for  his  own  acts  and  intromissions, 
and  shall  not  be  liable  for  the  acts  and  intromissions  of  co-trustees, 
and  shall  not  be  liable  for  omissions/'  Where,  therefore,  one  trustee 
is  sought  to  be  made  liable  for  the  obligation  of  another, — ^whether 


of  inyestment ;  or  is  it  no  part  of  his 
duty,  because  the  property  is  in  the 
hands  of  a  co-execator,  and  not  of 
any  stranger  to  the  estate?  It  is  im- 
possible to  find  any  principle  for  any 
such  distinction  "  (1  M'N.  &  G.  431 ; 
see  also  ^5er^ y.  ButUr^  21  Beay.  560; 
West  y.  Jmes,  1  Sim.  N.  S.  205). 

2.  With  respect  to  receipts,  a  dis- 
tinction is  taken  between  the  case  of 
co-executors  and  oo-tmstees.  Anyone 
executor  in  England  is  competent  to 
give  a  discharge ;  and  therefore,  if  an- 
other executor,  who  does  not  actually 
receiye,  joins  in  the  discharge,  he  is  to 
be  considered  as  assuming  a  power 
over  the  fund,  and  is  therefore  an- 
swerable for  the  application  of  the 
money  (per  Lord  Eldon  in  Brice  y. 
Stohesy  11  Ves.  819).  If,  howeyer,  one 
executor  has  already  receiyed  the 
money,  the  subsequent  execution  of  a 
discharge  by  the  co-executor  has  been 
said  to  be  unnecessary,  so  that  the  exe- 
cutor is  not  liable  for  merely  signing 
a  document  which  has  no  legal  effect] 
(  Westky  y .  Clarice^  1  Eden,  367 ;  Joy  y. 
Campbell,  1  S.  &  L.  341). 

An  executor,  it  is  held,  is  not  safe 
in  relying  upon  the  representation  of 
his  co-executor  that  the  money  is 
wanted  for  the  purposes  of  adminis- 
tration ;  for  it  is  part  of  his  duty  to 
make  himself  acquainted  with  the 
situation  of  the  trust  affairs  {Lord 
Shipbrooke  y.  Lard  Hinchinhrooke,  11 
Ves.  262,  16  Ves.  477 ;  Underwood  v. 


Stevensy  1  Mer.  712).  The  executor, 
in  the  eyent  of  proceedings  being 
taken,  is  of  course  entitled  to  an  in- 
quiry how  far  the  funds  haye  been 
profitably  applied  {WUUanu  y.  Nixon, 
2  Beay.  472 ;  HewiU  y.  Foster,  6  Beay. 
259). 

3.  Aa  regards  trustees,  it  was  held 
in  Bome  of  the  older  cases,  that  as  all 
the  trustees  must  subscribe  to  make  an 
effectual  receipt,  there  was  room  for 
the  inquiry  whether  any  of  them  had 
not  signed  for  the  sake  of  conformity 
(Fellows  y.  MUcheU,  1  P.  Wms.  81  ; 
Brice  y.  Stokes,  supra).    The  principle 
inyolyed  in  such  an  inquiry  is  obyiously 
unsound ;  for  a  trustee  has  no  right  to 
join  in  any  act  for  the  sake  of  conform- 
ity;  he  is  bound  to  see  to  the  applica- 
tion of  the  money,  and  ought  to  be 
answerable  for  the  omission.    Accord- 
ingly, in  the  later  English  cases,  the 
broad  principle  has  been  recognised, 
that  the  signing  a  discharge  implies 
>  receipt  of  the  money,  and  is  an  act  of 
intromisEdon.    See  Thompson  y.  Finch, 
22  Beay.  316,  where  one  subscribing 
trustee   invested  the  money  in  im- 
proper securities,  and  the  other  was 
held  liable;  Hanhwry  y.  Kirkland,  3 
Sim.  265,  where  liability  was  incurred 
in  consequence  of  the  co-trustee  haying 
absconded  with  the  trust  funds  in  his 
possession;  and  Wilkins  y.  Hogg,  31 
L.  J.  Gh.  41,  cited  infra,  p.  49,  where 
the  true  principle  of  liability  was  laid 
down  by  Lord  Westbury. 
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resnlting  from  contract,  from  cti/po,  or  from  misfortune,  e.g^  in  the 
case  of  insolvency, — the  question  always  is,  whether  the  trustee 
against  whom  liability  is  sought  to  be  enforced,  has  been  a  party  to 
the  obligation  (a). 

First,  as  to  contracts.  It  was  settled,  as  we  have  already  seen,  by 
the  judgment  of  Lord  Eldon,  affirming  the  decision  of  the  Court 
of  Session,  that  in  the  case  of  contracts  with  third  parties,  those 
trustees  who  actually  contracted  were  alone  responsible  (b).  The 
principle  of  this  decision  must,  we  think,  be  held  to  determine  any 
question  of  collateral  liability  to  the  beneficiary  in  respect  of  the 
injury  he  may  sustain  through  the  trustees'  contract 

Again,  with  reference  to  liability  for  fraud  or  gross  mismanage- 
ment, the  recent  decisions  upon  the  liability  of  bank  directors 
establish  clearly  the  proposition,  that  reparation  for  a  breach  of 
trust  is  only  exigible  from  a  person  holding  a  fiduciary  position  in 
respect  of  his  own  personal  acts,  or  such  acts  of  his  colleagues  or  sub- 
ordinates as  he  has  either  adopted  or  directly  authorized  (o).    These 


Beeponsibility 
for  the  con- 
tracts  of  Co- 
trustees. 


Trustees  not 
jointly  respon- 
sible for  fraud. 


(a)  24  &  26  Vict.  cap.  84,  §  1.  By 
the  Scottish  Statute  1696,  cap.  8,  the 
appointers  of  tutors-nominate  were, 
on  conaiderationa  of  expediency,  em- 
powered to  limit  the  liability  of  their 
appointees  in  a  similar  manner.  The 
statute  nairates,  ^*  That  tutors  nomi- 
nate by  a  father  to  his  children  are 
persona  in  whom  he  lepoeeth  the 
greatest  truat;  and  that  the  tutors 
nominate  frequently  decline  the  office, 
being  unwilling  to  subject  themselyes 
to  the  hazard  of  omissiona,  of  being 
obliged,  in  soUdum^  each  of  them  for 
others ;"  and  provides,  *^  that  it  ia  and 
ahall  be  lawful  for  the  father,  by  any 
act  or  deed  in  his  liege  potutie^  to  make 
a  nomination  of  such  peraona  as  he 
thinka  fit  to  be  tutors,  and  of  such 
persona  aa  he  thinka  fit  to  be  curatora 
to  hia  children,  during  their  minority, 
containing  thia  provision  and  quality 
that  the  said  tutors  or  curators  shall 
not  be  liable  for  omiaaiona,  but  for  their 
actual  intromissiona  with  the  meana 
and  estate  deacending  from  the  father, 
and   other    deeda-  of   admioiatration 


thereanent;  and  that  each  of  them 
ahall  only  be  liable  for  himself,  and  not 
in  solidum  for  others,"  etc.  Where 
tniateea  are  alao  appointed  tutora  and 
curators,  it  is  esaential  that  the  limi* 
tation  of  liability  should  be  inaerted  in 
the  deed  of  the  testator,  if  it  ia  deaired 
that  they  should  have  the  benefit  of 
the  atatutory  protection.  And  in  any 
circumstancea  it  ia  proper  that  gratui- 
tous trustees  should  have  all  the  pro- 
tection which  the  amplest  indemnity 
clause  can  give  them. 

(b)  Higgins  v.  Livingstone^  1  July 
1816,  6  Paton,  244.  See  alao  Fairlie 
V.  Neilson,  18  Dec.  1821,  1  S.  242 ; 
Murray  v.  Campbell,  28  Nov.  1827,  6 
S.  147. 

(c)  Western  Bank  caaea,  19  Mar. 
1862,  and  16  Feb.  1861,  23  D.  561 ; 
National  Exchange  Co,  v.  Drew,  27 
July  1860,  23  D.  1 ;  Cullen  v.  John- 
ston, 16  Feb.  1861,  23  D.  674  ;  David- 
son V.  TuUoch,  23  Feb.  1860,  3  M*Q. 
783  ;  but  aee  Orr  v.  Glasgow,  Airdrie, 
if  MonkUmds  Ry,  Co,,  24  Apr.  1860, 
3  M*Q.  799. 


\ 
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LUbiUty  of 
TruBteeein 
respect  of  their 
sabscriptiona 
to  receipts. 


Whether 
liability  at- 
taches where 
money  en- 
trusted to  Co- 
trustee for 
specified  pur^ 


deciaioiis  haye  an  important  bearing  on  the  present  question ;  for 
obvionsl J  the  liability  of  a  gratuitona  trustee  cannot  be  greater  than 
that  of  a  director*  Where  f  rand  or  gross  negligence  is  concerned, 
distinctions  founded  on  the  character  of  the  contract  disappear. 
Culpa  tenet  mo$  auctoresy  and  liability  attaches  to  all  who  participate 
in  the  breach  of  trust,  whether  occupying  the  position  of  trustees, 
or  of  salaried  managers  or  directors. 

But  the  dass  of  cases  with  which  we  are  mainly  concerned,  are 
those  that  occur  where  trust  money  has  been  uplifted  or  reduced 
into  possession  by  one  trustee,  either  upon  the  receipt  of  the  whole 
body  or  a  quorum,  or  with  their  acquiescence;  and  liability  is 
attempted  to  be  enforced  against  the  consenting  trustees,  as  con- 
structive intromittersy  or  as  parties  to  the  fraud  of  the  trustee  to 
whom  the  money  was  paid.  One  principle  applicable  to  such  cases 
is,  that  the  signing  of  a  receipt  is  an  act  of  intromission ;  and  there- 
fore, if  the  subscribing  trustees  have  been  negligent  of  their  duty^ 
e^.y  by  leaving  the  money  in  the  hands  of  a  colleague,  they  cannot 
defend  themselves  against  a  personal  action  on  the  ground  that  they 
had  not  intromitted  (a). 

The  further  question  then  arises,  whether  the  subscribing  trustees 
(assuming  that  they  are  chai^eable  in  the  first  instance  with  the 
money  which  was  paid  to  them  on  their  receipt)  can  discharge 
themselves  by  alleging  that  they  had  paid  it  over  to  their  co-trustee, 
to  be  applied  by  him  towards  the  purposes  of  the  trust  The 
answer  is,  that  they  are  bound  to  see  that  he  so  applies  it.  If, 
therefore,  the  money  has  been  allowed  to  remain  in  his  hands  or 
subject  to  his  control  for  any  considerable  time,  the  other  trustees 
are  answerable  for  any  loss  accruing  through  his  insolvency  or 
otherwise  (b).  But  if  the  custody  of  money  is  temporarily  en- 
trusted to  one  trustee  for  a  specified  purpose,  as,  for  example,  for 
distribution  amongst  legatees  or  creditors  (c),  or  is  received  by  a 
trustee  or  factor  in  the  ordinary  course  of  management  (t2),  and  the 


(a)  Seton  v.  Dawi(m^  18  Dec.  1841, 
4  D.  810 ;  M'Clymont  y.  Hugha,  14 
Feb.  1827,  6  S.  346. 

(&)  Ibid.  Blain  v.  Paienon,  28 
Jan.  1836,  14  S.  861;  Moffat  v. 
RoberUtm,  31  Jan.  1834, 12  S.  369. 


(c)  Urquhart  v.  Brown^  7  Jane  1843, 
5  D.  1142 ;  AinsUe  v.  Cheape,  6  Feb. 
1835, 13  S.  417 ;  see  Lord  ConhouBe's 
note. 

(<0  ThomMon  7.  CamphdL,  16  Feb. 
1838,  16  S.  560.  See  M'Nair  y, 
Broomfield,  24  June  1830,  8  S.  969. 


Sec.  m.]  FOR  THE  ACTS  OF  CO-TRUSTEES.  43 

trustee  becomes  insolyent  or  absconds  before  the  money  has  been 
in  his  hands  for  such  a  length  of  time  as  would  give  rise  to  sus* 
picion  or  put  the  other  trustees  upon  inquiry  as  to  the  manner  in 
which  their  commission  has  been  executed,  there  is  then  no  negli* 
gence^  and  therefore  no  joint  liability. 

The  defence  that  the  money  was  entrusted  to  one  trustee  for  a  Li*^bOi^  nuiy 

*'  ,  attach  if  Tros- 

special  purpose,  and  not  in  the  way  of  a  general  delegation  of  the  te«0  neglect 

trust,  is  not  f&r  se  sufficient ;  for  it  is  the  duty  of  all  the  trustees  to  application  of 

see  that  their  directions  are  obeyed.    Accordingly,  where  trustees 

paid  over  a  sum  of  money  to  one  of  their  number  in  order  that  he 

might  invest  it  in  the  purchase  of  American  stock,  in  the  names  of 

certain  parties,  as  directed  by  the  trust  settlement,  and  on  inquiry 

being  made  some  years  after  it  was  found  that  the  money  never  had 

been  invested,  and  the  acting  trustee  was  insolvent,  the  trustees 

who  had  joined  in  granting  the  receipt  when  the  original  investment 

was  called  up  were  held  responsible  for  the  loss  (a). 

In  the  case  of  a  joint  appointment  of  trustees  for  behoof  of  ere-  Liabiiibr 

*  .  .      where  Estate 

ditors,  if  both  trustees  accept,  and  allow  their  names  to  be  used  in  yeeted  in  the 
proceedings  for  vesting  the  bankrupt's  estate  in  their  persons,  they  defaulting 
are  held  to  have  introtnitted  jointly ;  and  if,  through  the  negligence 
of  one  of  their  number,  his  colleague  is  allowed  to  get  possession  of 
the  entire  estate,  and  becomes  insolvent,  the  co-trustee  is  liable  on 
the  principle  above  explained  (&)• 

A  fortioriy  if  one  of  a  body  of  trustees  is  allowed  to  get  posses-  Doimtion  of 

uie  Qiiiiies  ox 

sion  of  the  funds  upon  the  receipt  of  the  whole  body,  and  they  the  Tnut 
leave  the  entire  management  in  his  hands,  neither  attempting  to 
reclaim  the  funds  nor  to  check  his  accounts,  they  wiU  be  liable  as 
intromitters  in  the  event  of  a  deficiency  (c). 

The  liability  of  executors  appears  to  be  the  same  as  that  of  tes-  Liabaity  of 

£xeciitoxB< 

tamentary  trustees.  In  several  of  the  cases  cited  above,  the  trustees 
were  also  executors  (d). 

While  it  is  clear  beyond  doubt  that  an  assumed  trustee  cannot  LiabflitY  of 

,  ,  ,  ,  -       aasiuned  Tru*- 

be  liable  for  the  defaults  or  erroneous  payments  made  by  his  prede-  tees, 
cessors  in  the  trust,  it  would  seem  that  the  representatives  of  the 

(a)  Sym  v.  Charles,  18  May  1830,  (c)  Seton  v.  Dawsony  Blain  v.  Pa- 

8  S.  741.  tenofiy  supra. 

(h}  M^Clymont  y.  Hughes,  H  Feb.  (d)  See,  in  addition,  Carruthers  y. 

1827,  6  S.  346.  HaU,  25  Noy.  1830,  9  S.  66. 
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Joint  lUUlity 
of  Tutors 
nnder  the 
Statute  1672. 


Example  of  a 
clauBO  restrict- 
ing  the  liabi- 
lity of  Trustees. 


latter  may  be  reached  through  an  action  directed  against  the  assumed 
trustee.  And  so^  if  an  order  is  pronounced  upon  an  assumed  trustee 
to  consign  a  sum  which  had  been  misapplied  prior  to  his  acceptance, 
he  maycompel  the  representatiyes  of  lus  former  coUeague^by an  action 
in  his  own  name,  to  implement  the  order  for  consignation,  as  well  as 
to  relieve  him  of  the  defence  of  the  action  of  distribution  (a). 

Tutors  neglecting  to  make  up  inyentories  are  liable,  under  the 
statute  of  1672,  nnffuU  in  soUdumy  and  for  omissions  as  well  as  in- 
tromissions (6).  Trustees,  therefore,  who  expressly  accept  the  office 
of  tutors,  may  incur  penal  liability  in  terms  of  the  statute  (c) ;  but 
if  they  are  only  liable  on  a  general  acceptance  of  a  deed  in  which 
they  are  appointed  tutors  and  curators  as  well  as  trustees,  it  is 
thought  that  their  title  as  trustees  would  be  sufficient  to  shield  them 
from  liability  on  the  ground  that  they  had  acted  as  tutors  without 
authority. 

n.  Conventional  Limitation  of  Liability. 

For  the  more  effectual  protection  of  trustees  against  liability  for 
omissions,  or  for  the  default  of  their  co-trustees  and  factors,  an 
express  clause  of  indemnity  is  usually  insertisd  in  the  trust  settle- 
ment. An  example  of  such  a  clause  will  be  found  in  the  Juridical 
Styles.  It  is  as  follows :  '^  And  I  hereby  declare  that  my  trustees 
shall  nowise  be  liable  for  any  omissions  in  management,  nor  for  the 
omissions  and  neglects  of  their  factors,  agents,  or  cashiers,  nor  for 
the  responsibility  of  them  or  their  cautioners,  if  caution  shall  be 
required,  or  for  the  responsibility  of  the  debtors,  purchasers,  or 
others,  with  whom  my  trustees  may  transact ;  but  that  they  shall 
only  be  bound  to  act  honourably,  and  shall  nowise  be  liable 
singidi  in  soUduniy  or  for  one  another,  but  each  for  himself  only, 
and  for  his  own  personal  intromissions  or  wilful  default,  and  no 
further''  (d). 


(a)  OgilmeY.BosweU,UyLsLjlS50, 
12  D.  940. 
(6)  Murray  y.  Murray,  80  May  1838, 

11  S.  663. 

(c)  As  to  the  statutory  limitation  of 
the  liability  of  tutois,  see  the  Act  1696, 
cap.  8,  qnoted  supra,  p.  41 ;  and 
Moffat  V.  Rohertsm,  81  Jan.  1884,  12 
S.369. 


(d)  Jurid.  Styles,  4th  Ed.  I.  245. 
See  similar  danae  exempting  tutors 
and  cuiators  from  the  statutory  liabi- 
lity, p.  270 ;  Duff  on  Deeds,  172.  In 
any  clause  of  exemption  of  tutors,  the 
statutory  form  should  be  substantially 
followed.    See  p.  41,  wupra. 
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A  similar  clause,  but  more  anxiously  expressed,  has  been  usually  ^^^  ^^^ 
inserted  in  English  trust  deeds;  and  by  Lord  St  Leonards'  Act 
every  instrument  creating  a  trust  is  now  deemed  and  taken  to 
include  an  indemnity  clause  in  the  usual  form,  as  specified  in  the 
Act  (a)  ;  which  provides  in  substance  that  trustees  shall  be  respec-  held  to  be 
tively  chargeable  only  for  such  monies  as  they  shall  respectively  re-  with  new 
ceive,  notwithstanding  their  signing  any  receipt  for  the  sake  of  confor- 
mity ;  that  they  shall  be  answerable  for  their  own  acts  and  defaults, 
but  not  for  any  banker  or  other  person  with  whom  monies  or  secu- 
rities may  be  deposited,  nor  for  the  insufficiency  of  securities,  nor  for 
any  other  loss,  unless  happening  through  the  trustees'  own  wilful 
default.  The  terms  of  the  indemnity  clause  of  the  Scotch  Trus- 
tee Act,  as  already  observed,  are :  ^^  That  each  such  trustee  shall 
only  be  liable  for  his  own  acts  and  intromissions,  and  shall  not  be 
liable  for  the  acts  and  intromissions  of  co-trustees,  and  shall  not  be 
hable  for  omissions"  (6). 

With  reference  to  the  English  clause  of  indemnity,  Mr  Lewin  J^^®  ordinary 
observes  (c),  that  while  it  informs  the  trustee  of  the  fireneral  doctrine  oiauae  does 

.       ,  .  .  .  .....  notfleemto 

of  the  Court,  it  adds  nothing  to  his  security  against  the  liabilities  of  add  anything 

,      ,    _  _  ,      ,  to  the  Becurity 

the  office ;  for,  as  equity  infuses  such  a  proviso  into  every  trust  deed,  of  Tmsteee. 
the  expression  of  the  doctrine  of  the  Court  can  give  the  trustee  no 
greater  immunity  than  if  it  had  been  left  to  implication.  If  we  are 
right  in  the  views  expressed  in  the  preceding  pages  respecting  the 
liability  of  trustees  under  the  law  of  Scotland,  it  would  seem  that 
the  usual  clause  of  indemnity  in  Scotch  deeds  is  merely  declaratory  of 
the  legal  doctrine  of  liability, — an  opinion  in  which  we  are  supported 
by  the  late  Mr  Duff,  who  observes  (d) :  "  There  appears,  indeed,  to 
be  no  real  difference  in  a  question  of  responsibility,  whether  as  re- 
gards intromissions  or  the  actings  of  a  factor,  between  trustees  with- 
out a  clause  of  immunity,  and  those  possessing  a  clause  in  the  terms 
usually  employed ;  for  it  would  seem  to  result  from  the  more  recent 

(a)  22  &  23  Yict.  cap.  35,  §'31.  L.  J.  Gh.  41,  commented  upon  infra^ 

(6)  24  &  25  Vict.  cap.  84,  §  1.  p.  49. 

(c)  Lewin,  Tr.,  4th  Ed.  211,  and  (d)  Duff  on  Deeds,  172.    But  see 

cases  there  cited.    The  latest  case  is  the  opinion  of  Plrof  essoT  Menzies  to  the 

Brumbridgt  v.  Brumbridge,  1  Beay.  contraiy  (Oonv.  p.  684),  founding  on 

525,  where  a  trustee  was  hekl  liable  for  Traquair^s  Trs.  Sf  Graham  v.  Hunter^s 

money  deposited  in  bank  when  no  fur-  7V#.,  cited  infra;  Bud  Dalrynqtle  y. 

ther  inyestmentwas  in  view.    See  the  Murray^  1784,  M.  5384. 
important  case  of  WUkins  y.  Hogg^  31 
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EzAinples  of 
theenioroe- 
ment  of  joint 
UabiUtj  not- 
withstanding 
of  the  usual 
Indemnity 
Clanse. 


cases,  that  the  words,  each/or  hU  own  aetuai  or  personal  iniromi$~ 
dons  only  J  hitherto  supposed  of  so  much  practical  importance  in 
protecting  trustees,  are  controlled  bj  the  effect  of  a  joint  discharge, 
which  has  been  held  to  imply  individnal  intromission  on  the  part  of 
all  the  subscribers.'^  The  reader,  howeyer,  will  judge  of  the  value 
of  the  usual  indemnity  clause  from  the  decisions  to  which  we  are 
about  to  call  attention,  and  in  which  the  terms  of  the  clause  proved 
inadequate  to  protect  the  trustees  against  liability  for  culpably 
entrusting  the  trust  funds  to  a  single  trustee. 

In  one  of  the  earliest  cases  (a),  where  a  sum  of  L.160  was  re- 
ceived by  one  of  the  trustees  as  part  of  the  price  of  the  trust  estate, 
upon  the  joint  receipt  and  disposition  of  the  whole  body,  and  that 
trustee  became  insolvent,  a  judgment  of  Lord  Fullerton,  exonering 
the  other  trustees,  but  finding  no  expenses  due  to  them,  was  ac- 
quiesced in ;  but  the  trustees  having  afterwards  reclaimed  on  the 
point  of  expenses,  an  opinion  was  intimated  that  the  trustees  had 
been  let  off  too  easily.  It  appears  from  Lord  Fullerton's  note  that 
the  effect  due  to  the  usual  clause  of  indemnity  did  not  enter  into 
the  grounds  of  his  judgment,  but  that  he  had  proceeded  on  the  view, 
afterwards  found  to  be  erroneous,  that  the  joining  in  a  receipt  was 
not  an  actual  intromission.  In  a  case  which  occurred  a  few  years 
later  (6),  trustees  who  neglected  to  realize  an  outstanding  personal 
bond  were  held  jointly  liable  for  the  consequences  of  their  negli- 
gence, notwithstanding  that  the  settlement  contained  a  clause  of 
indemnity  in  the  usual  form,  commencimr  with  a  declaration  that 

nor  for  not  doing  dihgence,  nor  in  solidum"(c). 

The  effect  due  to  the  usual  indemnity  clause  was  carefully  con- 
sidered in  the  subsequent  case  of  Bhxin  v.  PaUrson  {d)*  Although 
the  judges  did  not  go  the  length  of  «»ertmg  in  express  terms  that 
such  clauses  add  nothing  to  the  force  of  the  common  law  protection 
against  joint  and  several  liability,  the  decision  was  virtually  an 
affirmance  of  that  proposition.  The  opinion  of  the  Court  upon  the 
point  may  be  collected  from  the  introductory  observations  of  Lord 


(a)  M^Nair  v.  Broomfieldy  24  June 
1880,  8  S.  969.  A  similar  opinion 
was  indicated  in  Grieve  v.  Amos^ 
Exr$.,  24  June  1835,  18  S.  978. 


(5)  Moffat  y.  Bobertson^  81  Jan. 
1884, 12  S  869. 

(c)  12  S.  870. 

((/)  Btotn  V.  Pafer«m,  28  Jan.  1886, 
14  S.  861. 
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Balgray^  who  said :  ^^  In  the  first  place^  it  will  be  observed  that  the 
clause  of  protection  is  as  ample  and  complete  as  any  one  which  I 
ever  saw.  .  •  •  And  the  truster  was  entitled  to  confer  as  eztensive 
powers  on  his  tmstees  as  he  chose^  and  to  surround  them  with  as 
strong  protections  and  immunities  as  he  thought  right  for  encourag- 
ing them  to  undertake  the  gratuitous;  o£Soe  which  he  imposed  on 
them.  Of  all  this  the  parties  who  take  up  the  trust  estate  have  no 
right  whatever  to  complain,  and  of  all  this  the  trustees  must  have 
the  most  ample  benefit"  (a).  But  with  every  desire  to  give  effect  Dwtinctioxi 
to  the  truster^s  kindly  intentions,  the  judges  felt  bound  to  lay  case  of  an 
down  the  rule  that  the  subscription  of  receipts  was  an  act  of  Trustee  who 

1    .   ^         .    .  1     .  11    .-L  1.       M  •        J A  had  not  acted. 

personal  mtromission,  rendering  all  the  subscnbmg  trustees  re- 
sponsible for  the  default  of  the  trustee  who  had  actually  received 
the  money.  On  the  other  hand,  a  trustee  who  had  accepted,  but 
who  had  not  sanctioned  any  act  of  intromission,  was  held  exempt 
from  liability. 

In  the  subsequent  case  of  Seton  v.  Dawton  (6),  which  is  now  ^^^ 
the  leading  authority  on  the  question  of  joint  liability,  the  Court 
appeared  to  have  thought  the  indemnity  clause  (which  in  this  case 
was  expressed  in  conformity  with  the  usual  style)  entitled  to  very 
little  consideration.  In  the  leading  opinion  of  the  consulted  judges, 
in  which  the  Lord  Chancellor's  judgment  in  Home  v.  JPringle  (c)  is 
adopted  and  applied,  the  principle  was  laid  down,  ^'  that  neither  the 
protecting  clause  which  occurs  in  this  particular  deed,  nor  any  of  the 
usual  clauses  framed  for  the  same  object,  can  be  held  to  liberate 
trustees  from  the  consequences  of  such  gross  negligence  as  amount 
to  culpa  lata^*  (d). 

The  question  may  be  considered  as  concluded  by  the  case  of  ^^7- 
Home  V.  Menzies  («),  where,   notwithstanding  a  very  anxiously-*  Fonn  of  issue 
worded  clause  of  indemnity,  an  issue  was  sent  to  a  jury,  putting  the  q^nesl^^f 
question  whether  the  defender  "  wrongfully^  and  in  contravention  of  E^^. 
hie  duty  as  trustecy  allowed  the  sum  of  L.4375,  or  thereby,  being 
part  of  the  trust  estate,  to  pass  into  and  thereafter  remain  in  the  ^ 

hands  of  the  said  Alexander  Robertson  [a  co-trustee  and  factor  to 

(a)  14  S.  870.  430.    See  this  case  ocmunented  upon 

(&)  Seton  y.  Datoson,  18  Dec.  1841,  in  Section  lY.,  infra. 

4D.  810.  (d)4D.817. 

(c)  Home  v.  Pringk,  22  June  1841,  (e)  Home  v.  Mensdes^  10  July  1846, 

2  Itob.  384 ;  Lord  Gottenham's  oinnion,  7  D.  1010 ;  see  p.  53,  infra. 
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the  trust],  without  taking  any  secnrity  therefor,  to  the  loss,  injury, 
and  damage  of  the  trust  T^  This,  as  it  appears  to  us,  is  precisely 
the  issue  that  must  have  been  taken  had  there  been  no  indemnity 
clause.  The  decision  upon  the  bill  of  exceptions,  sustaining  a  direc- 
tion to  the  jury  that  the  trustees  were  only  liable  if  they  acted  in  a 
grossly  negligent  and  culpable  manner,  does  not  afiFect  the  point 
under  consideration. 
CireumsUnoeB         It  is  true,  that  in  various  cases  which  have  been  noticed  in  the 

in  which  Tros-    n         •%'   »  •  t*    i  •    n       •  i»ii  <• 

tees  have  been  first  division  01  this  Sectiou,  trustees  were  found  to  be  exempt  from 
sponsible  for  personal  liability  for  the  intromissions  of  their  co-trustees,  and  that 
Co-trostees.       in  several  of  those  cases  the  terms  of  the  indemnity  clause  of  the 

settlement  have  been  judiciaUy  commented  upon  as  strengthening 
the  presumption,  arising  upon  the  circumstances  of  the  case,  that 
the  trustees  were  not  to  be  held  liable  as  intromitters.  But  it 
appears  to  us,  that  in  the  view  taken  by  the  Court  as  to  the  infer- 
ence deducible  from  the  facts  forming  the  grounds  of  action  in  those 
cases,  the  trustees  would  have  been  entitled  to  indemnity  indepen- 
dently of  the  terms  of  the  usual  clause  of  indemnity  (a). 
Trustees  held  This  will  be  rendered  more  apparent  by  comparing  the  cases 

liable  in  a  joint  referred  to  with  that  of  TTiomaan  v.  Campbell  (&),  where  there  was 
as  Iot  culpa  no  indemnity  clause,  and  yet  the  trustees  were  held  exempt  from 
negi^enM^^     personal  responsibility  for  the  defalcations  of  their  factor.     There 

was  unquestionably  some  remissness  on  the  part  of  the  trustees — so 
much  so,  that  Lord  Corehouse  thought  they  had  rendered  themselves 
responsible  for  the  f actor^s  intromissions.  But  the  test  of  liability 
proposed  by  Lord  President  Hope  was,  whether  the  omission  to 
examine  into  the  f actor^s  transactions  ^^  amounted  either  to  culpa 
lata  or  to  supine  negligence  "  (c) ;  and  applying  that  test,  a  majority 
of  the  Court  were  of  opinion  that  responsibility  did  not  attach  to 
the  trustees. 
How  theiiabi-         We  havc  uow  to  rcqucst  the  special  attention  of  the  profession 

lity  of  Trustees 
may  be  efifeo- 

stiictodT              (^)  The  cases  referred  to  are — Earl  point,  the  obBenrations  of  Lord  Gillies, 

of  Traquair^s  Trs,  y.  Henderson's  Trs.,  in  Blain  y.  Paterson^  14  S.  372,  and 

6  Feb.  1835,  13  S.  417  ;  Carmthers  v.  the   joint  opinion    of   Lords  lyor/, 

Hall,  25  Nov.  1830,  9  S.  67  ;  Graham  GilKes,  and  Murray,  in  SeUm  Y.Dawson, 

V.  Hunter's  Trs,,  4  Mar.  1831,  9  S.  4  D.  818. 

543;  ITr^tt^r^y.  ^roum,  7Janel843,  (b)  Thomson  v.  Campbell,  16  Feb. 

5  D.  1142 ;  APMiUan  y.  Armstrong,  6  1838,  16  S.  560  *,  see  p.  53,  infra. 

Dec.  1848, 11  D.  191.    See,  upon  this  (c)  16  S.  57L 
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r 

to  the  recent  decision  of  Lord  Westbnry  in  Wilkins  v.  Hogg  (a),  WtOeku  v. 
the  principle  of  which  is,  that  a  settlor  may  absolve  his  trustees  from 
liability  for  the  consequences  of  his  own  constructive  intromissionsy 
by  an  indemnity  clause  expressly  designating  the  particular  class  of 
acts  or  circumstances  of  culpable  negligence,  from  the  consequences 
of  which  he  intends  to  relieve  them.  The  clause  was  in  these 
terms : — "  And  I  declare  that  each  trustee  shall  be  answerable  only 
for  losses  arising  from  his  own  defaults,  and  not  for  involuntary 
acts,  or  for  the  acts  or  defaults  of  his  co-trustees  or  trustee ;  and 
particularly y  that  any  trustee  who  shall  pay  over  to  his  co-trustee, 
or  shall  do  or  concur  in  any  act  enabling  his  co-tmstee  to  receive 
any  monies  for  the  general  purposes  of  my  will,  or  for  any  definite 
purpose  authorized  by  my  will,  shall  not  be  obliged  to  see  to  the  due 
application  thereof,  nor  shall  such  trustee  be  subsequently  rendered 
responsible  by  any  express  notice  or  intimation  of  the  actual  mis- 
application of  the  same  monies ;  but  this  clause  shall  not  restrict 
the  power  of  any  trustee  to  require  from  his  co-trustee  an  account 
of  the  application  of  monies  in  his  hands,  or  to  insist  on  his  re- 
placin£^  monies  misapplied  by  him." 

T^er.  were  three  tros  J  of  the  will,  who  joined  in  signing  and 
delivering  receipts  for  money  received  from  two  insurance  offices. 
One  of  the  trustees,  with  the  consent  of  his  co-trustees,  was  allowed 
to  retain  the  amount,  on  the  representation  that  he  would  deposit 
it  in  one  of  the  London  joint  stock  banks,  there  to  remain  until  an 
eligible  investment  could  be  found.  He,  however,  appropriated  the 
amount.  On  a  bill  filed,  seeking  to  make  the  co-trustees  liable. 
Lord  Chancellor  Westbury  (affirming  the  decision  of  Vice-Chan- 
cellor  Stuart)  held  that  they  were  protected  by  the  clause  of  in- 
demnity. Adverting  to  the  declaration  commencing  with  the  Opinion  of 
words,  "And  particularly,"  the  Lord  Chancellor  observed,  that  weetbury. 
the  person  who  framed  that  clause  must  have  been  aware  that  if 
three  trustees  received  money,  each  would  be  answerable  for  it  in 
solido ;  but  here  the  case  provided  for  was  that  of  a  trustee,  being 
himself  the  receiver,  and  then  handing  the  money  to  las  co-trustee 
for  the  purposes  of  the  will;  in  which  case,  the  testator  said  he  should 
"not  be  obliged  to  see  to  the  due  application  thereof."    That  ex- 

(a)  Wilkins  y.  Hogg,  81  L.  J.  Ch.  41,  affg.  decree  of  Stuart,  V.-C,  80 
L.  J.  Ch.  492. 
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eluded  a  second  ordinaiy  rule  of  the  Court;  because  a  trostee^ 
knowing  another  trustee  hadreceived  money,  was  not  relieved  from 
the  duty  of  seeing  to  the  application  of  it*  After  adverting  to 
the  proviso  with  regard  to  notice  of  misapplication^  his  Lordship 
concluded, — ^^^The  trustee  was  then  exempted  from  obligation; 
first,  when  he  received  the  money,  and  handed  it  over  to  another 
trustee  without  further  concern ;  secondly,  when  he  permitted  his 
co-trustee  to  receive  the  money,  and  made  no  inquiry  as  to  its  ap- 
plication ;  thirdly,  when  he  became  aware  of  a  mitopplication  by 
his  co-trustee,  and  wilfully  abstained  from  noticing  it.  These  three 
grounds  of  liability  were  well  known,  and  they  were  met  by  words 
forcible  enough  to  prevent  their  operation.  There  remained,  then, 
a  personal  misapplication,  for  which  a  trustee  would  be  liable.  The 
bill  raised  no  case  of  a  knowledge  on  the  part  of  the  defendants, 
that  the  money  was  likely  to  be  made  away  with.  The  ordinary 
grounds  of  liability  were  carefully  provided  against  by  this  clause ; 
and  the  liability  upon  which  it  was  sought  to  fix  these  defendants 
was  not  within  the  limited  liability  which  this  will  imposed  on 
them**  (a). 


Section  IV. 

LIABILITY  FOB  THE  ACTS  OF  FACTOB8. 

The  grounds  of  liability  are  veiy  similar  to  those  which  we  have 
had  occasion  to  consider  in  connection  with  the  subject  of  liability 
for  co-trustees ;  the  chief  difference  being,  that  as  a  factor  is,  by 
the  nature  of  his  appointment,  invested  with  a  larger  measure  of 
responsibOity,  and  with  more  extensive  powers  than  belong  to 
an  individual  trustee,  the  Court  will  not  so  readily  assume  that 
a  trustee  is  culpably  negligent,  merely  because  the  factor  fails 
with  funds  in  his  possession.  However,  the  instances  in  which 
trustees  have  been  found  personally  liable  for  the  defalcations  of 
factors  are  sufficiently  numerous  to  show  the  necessity  of  exercising 
a  watchful  supervision  over  the  transactions  of  persons  in  that 
situation. 

(a)  81  L.  J.  Gh.  43,  4A. 
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The  questions  to  be  considered  relate^  first,  to  the  degree  of  SyP^^*^*^ 
responsibility  which  the  tmstee  incurs  to  the  trust  estate,  or,  to  fienefidazy; 
speak  more  accurately,  to  the  beneficiary,  in  consequence  of  the 
intromisfflons  or  omissions  of  his  factor;  and  secondly,  to  the  re-  (2) to penoiui 

1  with  whom 

sponsibility  of  the  trustee  to  strangers,  m  consequence  of  the  power  Faotor  oon- 
which  the  factor  must  possess  of  bindmg  the  trust  estate  in  trans- 
actions  within  the  scope  of  his  powers. 

It  has  been  usual,  where  a  power  of  appointing  factors  is  given  Besponsibaity 
per  eapressum,  to  introduce  a  conventional  limitation  of  the  trus-  as  rogaxds  the 
Zf  i^ponsibility,  by  a  cW  declaxbg  that  they  shaU  not  be  ^^1 
liable  for  the  intromissions  or  solvency  of  the  factors  whom  they  ^^ 
employ,  accompanied  sometimes  with  the  proviso  that  such  factors 
are  habit  and  repute  respon»ble  at  the  time  of  their  employment. 
As  to  tiie  latter  proviso,  we  have  already  had  occasion  to  remark 
that  trustees,  if   they  discharge  the  duties  of  their  office  with 
honesty  and  reasonable  attention,  are  not  liable  for  loss  accruing  to 
the  trust  estate  through  the  fault  of  others ;  and  therefore,  if  die 
appointment  of  a  factor  with  the  usual  powers  is,  in  tiie  circum- 
stances of  the  trust,  a  beneficial  act  of  administration,  we  do  not       , 
know  that  any  high^  degree  of  diligence  can  be  exacted  from  the 
tmstee  in  the  matter  of  appoitUmenty  than  that  he  should  appoint  a 
qualified  person,  habit  and  repute  responsible  at  tiie  time  (a).   This 
simple  consideration  leads  to  tiie  conclusion,  supported,  as  it  will  be 
seen,  by  decisions  of  the  Court  of  Session  and  the  House  of  Lords, 
that  words  of  indemnity  of  the  nature  referred  to  do  not  materially 
affect  the  liability  of  the  trustees  (6). 

Trustees,  howev^,  are  bound  to  exercise  a  general  supervision  Tniatees  bound 
over  their  factor's  transactions,  by  periodically  checking  his  accounts,  the  i^^r's 
and  keeping  themselves  informed  (as  every  intelligent  man  of 
business  would  do  where  his  own  property  was  at  stake)  as  to  his 
character  and  credit.    The  neglect  of  these  duties  may  involve  the 
trusteesin  a  pecmuary  responsibility  for  the  factor's tnmsactioBs(c). 

(a)  The  Trustee  Act  is  silent  on  16  S.  560 ;  and  cases  cited  in  the  pre- 

the  subject  of  liability  for  factors.  vious  Section. 

(6)  Home  v.  Pringk,  22  June  1841,  (c)  Sym  v.  Charles,  18  May  1880, 

2  Bob.  884,  affg.  16  S.  142 ;  Home  y.  8  S.  741 ;  SUtvart  y.  Mackenzie,  27 

Memies,  10  July  1845,  7  D.  1010;  Mayl834, 12  S.  636  ;i4ww/»c  v.  CA«ape, 

Thomson  y.  CampheU,  16  Feb.  1888,  6  Feb.  1885,  18  S.  416;  and  cases,  in 

Chapter  XVI.  Sect.  I. 
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Independently  of  personal  considerations,  a  trustee  on^t  to  consider 
that  he  owes  this  duty  to  the  beneficiaries,  whose  interests  he  has 
undertaken  to  protect 

H«m  T.  The  leading  case  on  the  Kability  of  trustees  for  their  factors,  is 

that  of  Home  v.  Pringle  (a),  in  which  the  judgment  of  the  Court  of 
Session,  defining  the  limits  of  responsibility,  was  affirmed  on  appeaL 
Mr  Home  of  Wedderbum,  by  his  trust  disposition,  conveyed  his 
fee-simple  estates  to  trustees  for  the  purpose  of  receiving  the  rents 
during  the  minority  of  his  heir,  to  be  apphed  by  them  in  the  pay- 
ment of  debts  and  bequests,  after  which  the  estates  were  to  be  con- 
veyed in  the  form  of  a  strict  entail  to  the  heirs  of  the  settlement 
The  trustees  were  to  be  allowed  L.lOO  sterling  for  their  trouble  in 
the  maiugement ;  but  this  provision  w«  hdd  to  be  mmuiterid  to  A^ 
question  of  liability.  A  general  power  of  appointing  factors  was 
added,  with  the  proviso,  that  the  trustees  should  not  ^'  be  further 
liable  for  their  factors  than  that  they  shall  be  habit  and  repute 
responsible  at  the  time  of  entering  on  their  office."  The  trustees 
appointed  a  factor,  who  was  a  writer  to  the  signet,  of  respectable 
professional  standing,  and  possessed  of  property.  This  gentleman, 
after  a  course  of  management  extending  over  several  years,  became 
bankrupt,  leaving  a  balance  due  by  him  to  the  trust  estate  of 
upwards  of  L.1600;  although  the  report  says  that  he  had  enjoyed 
the  highest  credit  for  solvency  and  responsibility  until  within  a  day 

To  render  the    or  two  of  his  declared  bankruptcy.    The  principal  charse  aininst 

Trufltee  liaUe,      -  ,  ,         i      r        i     ,  .        j  i        .T 

it  must  be  the  trustees  was,  that  though  they  had  appomted  a  solvent  factor, 

hM  neglected  they  had  failed  to  subject  him  to  proper  periodical  accountings, 

checidng  ttie  The  House  of  Lords  concurred  with  the  Court  of  Session  in  finding 

mio^ns.'^*'^  thattlus  charge  was  not  established,  although  it  appeared  that  there 

Here  deUnfm  had  been  occasionally  some  delay  in  the  settlement  of  his  accounts, 

to  be  ^dtedT  and  that  in  the  periodical  balances  the  transactions  were  not  brought 

til       A%^  ^^ 

penalty  of  per^  down  to  the  period  of  settlement ;  and,  on  the  whole,  their  Lord- 
ships were  of  opinion,  that  although  the  factor  might  have  been 
more  strictly  looked  after,  there  was  no  culpable  failure  of  duty 
either  on  the  part  of  the  trustees  generally,  or  of  one  of  their 
number  who  had  been  appointed  cashier,  and  had  taken  the  princi- 
pal share  in  the  management.  Such  being  the  judgment  of  the 
Court  of  Appeal  on  the  matter  of  fact,  it  was  unequivocally  laid 

(a)  Home  y.  Pringle,  22  June  1841,  2  Robmson,  884,  affirming  16  S.  142. 


tyof  per- 
Uabmty. 


■onal  Uability 
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down  bj  the  Lord  Chancellor,  that  no  clause  of  indemnity  could 
shelter  the  truistees  from  the  consequences  of  gross  negligence,  and 
that  the  supervision  of  their  factor's  transactions  was  an  imperative 
duty,  the  neglect  of  which  must  entail  pecuniary  liability  (a). 

The  case  of  Sym  v.  Charles  (b)  illustrates  the  principle,  that  Lkbmtyfor 
where  trustees  delegate  a  duty  to  the  factor,  they  must  see  that  he  Me  that 

^  "^  .  Factor  has 

performs  it.    The  trustees,  although  not  specially  authorized  to  do  performed  the 
so,  had  granted  a  factory  to  one  of  their  number,  who  proceeded  to  puted  to  him. 
realize  the  funds,  and  paid  off  all  the  legacies  excepting  one  of  ^s^  y.  Charlet, 
L.500  sterling,  left  to  a  lady  in  America,  and  which  was  directed  to 
be  invested  by  the  trustees  in  American  stock.    In  the  accounts 
rendered  to  the  trustees,  credit  was  taken  for  this  legacy  as  paid, 
although  in  point  of  fact  the  factor  had  appropriated  the.  sum,  and 
afterwards  died  insolvent.     An  action  having  been  brought  for 
payment  of  the  legacy,  the  Court  decerned*  against  the  trustees 
personally  for  the  amount,  with  interest ;  being  of  opinion  that  the 
neglect  to  satisfy  themselves  by  evidence  that  the  legacy  had  been 
actually  paid,  was  not  a  mere  omission  on  the  part  of  the  trustees, 
but  a  virtual  consent  that  the  money  should  remain  with  the 
factor  (c). 

In  JBome  v.  Menziesy  an  issue  was  sent  to  a  jury  to  try  the  ^^J^' 
question,  whether  a  sum  which  was  lost  in  consequence  of  the 
bankruptcy  of  a  factor,  had  been  allowed  by  the  trustee  to  remain 
in  his  hands  wrongfully,  and  in  contravention  of  his  duty  as  trustee. 
Lord  President  Boyle  directed  the  jury  in  point  of  law,  "  that  the  {^"Sl^'^ 
defender  and  his  co-trustee  were  liable  if  they  acted  in  a  grossly  fined  by  Lord 
negligent  and  culpable  manner ;  but  that  in  order  to  subject  them, 
it  was  incumbent  on  the  pursuer  to  prove  that  they  were  guilty  of 
gross  and  culpable  negligence."    This  statement  of  the  law  was 
affirmed  by  the  Court  on  a  bill  of  exceptions,  and  the  defender  was 
accordingly  a»soikied(^. 

On  the  other  hand,  it  has  been  settled  by  the  judgment  of  the  q^^^' 
First  Division  in  Thomson  v.  Campbell^  that  trustees  are  exempt 
from  liability  for  the  insolvency  of  a  factor  where  the  trust  is  such 
as  to  require  the  appointment  of  a  manager,  although  the  deed  con- 

(a)  2  RobiiuKm,  p.  (c)  8  S.  745,  per  Lord  Glenlee. 

lb)  13  May  1880, 8  S.  741 ;  see  also  {d)  Home  v.  Memies,  10  July  1845, 

SUwart  V.  Mackenzie,  27  May  1884,  7  D.  1010. 
12  S.  636. 
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Gronndof 
Uabflitjr  de- 
fined by  Lord 
Pr.  Hope. 


LiabUitYdift- 
cbarged  hv 
delay  in  tne 
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proceedings. 
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engagements 
bind  the  Trust 
Estate,  if 
within  his 
powers; 


but  not  the 
Trustee,  unless 
he  gave  ex- 
press autho- 
riiy. 


Trustee  must 
fulfil  Factor's 
obligations 


tains  no  power  of  appointment  and  no  clanse  of  immnnity,  unless 
guilty  of  ^^  cnlpa  lata  or  supine  n^ligence"  (a).  It  may  be  inferred, 
ilieref  ore,  that  the  role  of  liability  is  the  same,  whedier  the  deed  con- 
tains an  indemnity  clause  or  not.  Lord  Corehouse,  it  may  be  ob- 
served, dissented  from  the  judgment  in  the  latter  case,  but  only 
because  he  was  of  opinion  that  the  actings  of  the  trustees  were 
tainted  with  culpa  lata  (&).  The  reports  of  subsequent  cases  may 
be  consulted  with  reference  to  the  circmnstances  from  which  cul- 
pability is  to  be  inferred ;  but  it  is  unnecessary  to  seek  for  further 
illustrations  of  the  doctrine  of  liability  (e). 

Any  unreasonable  delay  in  the  institution  of  proceedings  against 
trustees  for  money  lost  through  the  maladministration  of  a  factor  or 
agent,  will  in  general  be  fatal  to*  the  claim ;  for  the  trustee  may 
thereby  lose  recourse  against  the  factor ;  and  it  would  be  unfair  that 
this,  his  only  security  against  personal  loss,  should  be  put  in  jeopardy 
through  the  laches  of  ihe  beneficiary  (d). 

The  subject  of  the  liabilities  of  trustees  to  creditors  of  ihe  estate 
having  been  considered  in  detail  in  the  preceding  Chapter,  it  would 
be  superfluous  to  enter  minutely  into  the  special  case  of  their  liability 
for  the  obligations  undertaken  by  their  factors.  The  rule  of  law  is 
that  the  estate  is  bound  by  the  engagements  of  the  factor,  acting 
within  his  powers ;  but  not  for  acts  in  excess  of  his  authority.  The 
trustee  can  only  be  made  personally  responsible  ior  acts  which  he 
expressly  authorized  the  factor  to  perform ;  for,  as  it  is  no  part  of 
the  duty  of  a  trustee  to  pledge  his  personal  credit  on  behalf  of  the 
trust  estate,  it  is  still  less  to  be  presumed  that  a  factor^s  authority 
extends  to  the  execution  of  contracts  or  engagements  tending  to 
involve  his  constituent  in  personal  liability. 

It  must  be  observed,  however,  that  a  trustee  is  liable  ad  factum 
prcBstandumy  where  performance  is  within  his  power ;  and  therefore, 
if  a  factor  duly  authorized  has  carried  through  a  sale  of  trust  pro- 
perty, the  trustee  may  be  compelled  by  personal  diligence  to  grant  a 


(a)  IlKmsan  v.  Campbell,  16  Feb. 
1838,  16  S.  560,  per  Lord  Ft,  Hope ; 
see  DalrympU  v.  Murray,  1784,  M. 
3534. 

(6)  16  S.  570. 

(c)  See  Cowan  v.  Crawford,  13 
May  1836, 14  S.  744 ;  AvmUby.  Cheape, 


6  Feb.  1835, 13  S.  416 ;  l^oan  v.  Auld, 
13  Dec.  1851,  14  D.  181 ;  Mabon  v. 
Christie,  8  Feb.  1844,  6  D.  619. 

(d  )  Dalrymple  v.  Murray,  1784,  M. 
16210,  3534 ;  Cowan  v.  Crawford,  13 
May  1836, 14  S.  744. 
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conveyancela).  If  specific  implement  has  become  impossible--as, 
for  eauunple,  in  consequence  of  the  property  having  been  carried  off 
bj  an  adjudging  creditor — ^the  trustee  may  be  compelled  to  refund 
the  price  of  the  transaction  out  of  his  own  pocket  (b).  There  is  of 
course  a  correlative  obligation  on  the  purchaser  not  to  repudiate  his 
transaction  with  the  factor,  on  the  ground  that  express  authority 
from  his  constituent  was  wantin£^  (c).    If  a  factor  or  law  agent  to  nnlesB  beyond 

©  \  /  ^  °  tlw  soope  of 

the  trust  were  to  enter  into  speculative  transactions  out  of  the  ordi-  the  Factoids 
nary  course  of  trust  management,  it  is  clear  that  his  obligations 
would  not  be  enf  orcible  against  the  trustee,  although  they  might  be 
a  ground  for  personal  diligence  against  the  factor  himself.  There- 
fore trustees  will  not  necessarily  be  liable  for  feu-duties  in  conse- 
quence of  the  purchase  of  lands  for  building  purposes  by  the  factor 
with6ut  authority  (d) ;  but  the  seller  will  of  course  be  entitled  to  try 
the  question  whether  authority  was  actually  given  (e). 

Acts  of  the  factor  or  asent  to  a  trust  in  excess  of  their  powers,  ObUgationB  in 

.  .      .  ezoessofthe 

or  in  defraud  of  the  trust,  will  no  more  be  binding  on  the  estate  Factor'a 
than  would  the  acts  of  a  trustee  in  similar  circumstances.  Thus,  neither  the 
where  an  agent  to  a  body  of  trustees  conspired  with  one  of  their  Trustees. 
number,  who  was  heir-at-law,  to  make  up  a  title  in  that  character, 
passing  over  the  trust  disposition,  and  afterwards  accepted  a  dispo- 
sition in  security  from  the  heir  in  security  of  advances,  the  Court, 
in  a  count  and  reckoning,  found  that  the  agent,  being  in  the  full 
knowledge  of  the  trust  deed,  and  of  the  acceptance  and  actual  ope- 
ration of  the  trust  under  which  he  admitted  himself  to  be  the  acting 
agent,  was  in  mala  fide  to  create  or  to  accept  of  the  bond  and  dis- 
position in  security  libelled  on ;  that  he  had  acted  in  mala  fide  in 
taking  inf ef tment  on  the  disposition,  and  thereafter  assigning  the 
same  to  third  parties  for  a  valuable  consideration ;  that  whether  the 
debt  acknowledged  by  the  bond  was  a  just  debt  or  not,  the  defender 
was  bound  in  the  first  instance,  and  without  waiting  the  adjustment 
of  the  trust  accounts,  to  restore  the  estate  in  integrum  against  the 

(a)  Thmas-v.  Walket^s  TV*.,  4  July  (d)  Oordon  v.  Cameron's  TV*.,  26 

1829,  7  S.  828.  Feb.  1839,  1  D.  577  ;  Manners'  Tr.  v. 

(6)    Thomas  v.    Walker's  Trs,,  4  WUUson,  22  Nov.  1831,  10  S.  43 ;  see 

Dec.  1832,  11  S.  162~B6queL  of  the  Lyon  v.  Sibbald,  16  Dec.  1823,  2  S. 

above  case.  591. 

(c)   See  Innes  v.   ReicTs  2V#.,  22  (c)    Manners*    Tr,    v.    WilUson, 

June  1822, 1  S.  556.  supra. 
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real  securi^  created  by  the  said  dispofsitioii  and  inf ef  tment  as  now 
standing  vested  in  his  assignees.  This  judgment  was  affirmed  on 
appeal  (a). 

(a)  Fraser  y.  Steven's  7W.,  25  April      €76 ;  Dmmmond  y.  Ztnd^Miy,  18  June 
1839,  H'L.  k  Rob.  171,  affg.  14  S.      1857, 19  D.  861. 
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CHAPTER  XXV. 

OF  THE  LIABILITY  OF  TRUSTEES  FOR  EXPENSES, 
AND  THEIR  RIGHT  TO  INDEMNITY. 

The  subjects  which  are  grouped  together  in  this  Chapter,  although 
logically  disunited,  are  in  practice  very  closely  identified,  from  the 
circumstance  that  questions  relating  to  the  liability  of  trustees  for 
expenses  of  administration  or  of  litigation  very  frequently  involve 
the  consideration  of  the  correlative  right  of  the  trustee  to  be  indem- 
nified by  the  beneficiary.  The  principle  that  the  trustee  is  entitled 
to  be  relieved  of  his  obligations  and  disbursements  on  behalf  of  the 
estate,  is  implied  in  the  fundamental  idea  of  a  trust ;  as  no  one  can 
be  supposed  to  charge  another  mth  the  performance  of  a  gratuitous 
service  on  his  behalf,  without  undertaking  to  indemnify  him  against 
risks  incident  to  the  duty,  and  to  defray  the  expense  which  it  ne- 
cessarily occasions. 


Section  L 
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As  the  trustee's  office  is  gratuitous,  it  is  not  to  be  supposed  that  Tnutee  not 
by  accepting  the  trust  he  is  bound  to  perform  personally  such  duties  form  rou^e 
as  are  capable  of  being  executed  by  professional  persons.    Accord-  p^i^!^ 
ingly  it  has  been  decided  that  trustees  are  entitled  to  employ  an 
agent  for  the  transaction  of  the  ordinary  duties  of  trust  manage- 
ment, and  to  take  credit  for  his  charges  in  accounting  with  the 
beneficiaries  (a).     If  the  business  of  the  trust  is  such  as  to  require 

(a)  Hay  v.  Birmtfy  19  Feb.  1861,  28  hand,    ezpenseB    oocasioned   by   the 

D.  594 ;  Stewart  v.   WiUony  20  May  trustee^s  own  neglect  wiU  be  charge- 

1828, 2  8.  820 ;  see  the  cases  in  White  able  against  himself .    See  Pet.  ^1.  J3., 

and  Tudor,  ii.  218.      On  the  other  21  Dec.  1855,  18  D.  286,  and  cases 
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Whether 
Trustee  per- 
sonally Uftble 
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presumed  to 
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security  of  the 
Trust  Estate. 


continuoiifl  management  and  supervision,  it  may  be  perfonned 
through  the  instrumentality  of  a  paid  factor  (a).  By  the  usual 
style  of  trust  oonveyances,  trustees  are  authorized  to  appoint  factors 
on  the  footing  of  professional  employment ;  and  even  where  no  ex- 
press power  is  given,  their  right  to  make  such  appointments  has 
been  recognised  in  numerous  instances  (6). 

The  questions  which  claim  our  consideration  inclndej  Jirstj  the 
liability  of  trustees  for  the  accounts  of  agents,  factors,  and  other 
persons  claiming  under  a  conAdential  employment;  seeotiHy,  the 
trustees'  right  of  retention ;  thirdly y  his  disqualification  to  accept 
remunerative  employment  under  the  trust 

1.  We  have  seen,  in  treating  of  the  liability  of  trustees  to  credi- 
tors of  the  trust,  that  in  all  transactions  with  creditors  on  the  ordinary 
footing  of  contract,  the  presumption,  in  the  absence  of  direct  stipu- 
lation to  the  contrary,  is  that  the  trustee  is  personally  bound  to  the 
fulfilment  of  his  engagements,  on  the  principle  that  parties  who  are 
strangers  to  the  trust,  and  have  no  means  of  informing  themselves  as 
to  the  extent  of  the  security  which  the  estate  affords,  are  entitled  to 
rely  upon  the  credit  of  the  person  with  whom  they  contract.  But  it 
is  obvious  that  this  principle  fails  when  applied  to  transactions  be- 
tween the  trustee  and  persons  employed  as  agents  or  factors,  and 
standing  in  a  confidential  relation  towards  the  trust.  The  position 
of  an  agent  or  factor  gives  him,  in  most  cases,  at  least  as  ample, 
often  a  better  opportunity  of  informing  himself  as  to  the  situation 
of  the  trust  estate  and  the  security  which  it  affords,  than  the  trustee 
himself ;  and  it  is  the  duty  of  a  paid  agent  to  take  care  that  those 
who  are  interested  in  the  estate  are  not  involved  in  liability  for 
expenses  to  an  extent  exceeding  the  value  of  their  interest.  An 
agent  is  of  course  not  bound  to  carry  on  a  litigation,  or  an  expen- 
sive course  of  management,  at  his  own  risk ;  but  neither  is  he  en- 
titled to  involve  his  constituent  in  indefinite  liability  for  unprofitable 


cited  tn/ra,  p.  69,  et  aeq. ;  Malcolm  v. 
O'Callaghan,  3  M.  &  G.  52;  Caffrey 
V.  Darby,  6  Ves.  488,  497. 

(a)  Ab  to  the  employment  of  ac- 
countants, Bee  Peddie  v.  Beveridge,  7 
Feb.  1860,  22  D.  707. 

(h)  Bee  Bdl's  Pr.  §  1998 ;  Sym  v. 
Charki,  18  May  1880,  8  S.  741.    If 


the  testator  hss  nominated  a  factor,  it 
has  been  considered  that  the  trostees 
have  not  the  power  of  removing  him 
except  on  reaaonable  gronnds.  See 
FtdUm  V.  M'AUitter,  15  Feb.  1831,  9 
8.  442 ;  Craig  v.  APAulay,  22  Jane 
1836,  14  D.  318. 


Sec.  L]  accounts  OF  AGENTS  AND  FACTORS.  59 

expenditure.  His  datj,  therefore,  in  the  prospect  of  the  estate 
being  exhausted  in  expenses,  is  to  require  a  personal  guarantee  for 
his  expenses,  either  from  the  trustee  or  from  the  parties  who  have 
the  beneficial  interest ;  and  if  he  does  not  take  this  precaution,  the 
loss  will  fall  upon  himself;  the  presumption  being  that  he  is  em- 
ployed as  agent  for  the  estate,  and  not  upon  the  personal  respon- 
sibility of  the  trustee. 

In  the  cases  that  have  hitherto  occurred,  involving  the  element  Liabaity  to 
of  the  personal  responsibility  of  trustees  for  the  employment  of  pt^a^oM- 
agents,  the  question  of  liability  has  been  treated  rather  as  a  question  ^^^  ^  ^ 
of  fact  than  of  law ;  but  the  opinions  expressed  support  the  view 
which  we  have  stated.  In  the  two  cases  of  Cullen  v.  BaUlie  (a)  and 
Manson  v.  BaiUie  (b),  which  arose  out  of  the  same  trust,  the  ques- 
tion was  complicated  by  the  consideration  that  the  agent  who  made 
the  claim  against  the  trustees  was  himself  both  a  trustee  and  a 
beneficiary ;  but  the  doctrine  of  non-liability  in  the  general  case  was 
plainly  asserted  by  the  judges.  For  example,  in  the  first  action,  CuBm  t. 
Lord  President  Boyle  said :  ^^  The  relation  in  which  the  pursuer 
Manson  (c)  stood  in  regard  to  all  the  def endenh—the  sacred  obliga- 
tion that  lay  on  him,  instead  of  taking  such  a  commission,  and  acting 
on  it  as  he  did,  to  make  them  fully  aware  of  the  whole  Imeineas  of 
the  trustj  and  how  he  was  conducting  iiy  together  with  what  I  hold 
to  be  the  sound  exposition  of  the  law  as  given  in  the  case  of  Home 
V.  Pringle  ((2),  .  •  •  lead  me  to  the  conclusion  that  the  action  should 
receive  no  countenance  whatever,  but  that  the  defenders  should  be 
assoilzied  from  its  whole  conclusions "  {e).  Lord  Mackenzie  ob- 
served, on  the  assumption  that  Manson  was  legally  appointed  factor 
and  agent,  and  that  there  was  no  pactum  ilUcitumy  the  question  was, 
whether  Manson  had  any  claim  on  the  trustees  beyond  the  trust 
funds.  Considering  that  the  trustees  contracted  as  trustees — ^it 
being  expressly  stated  that  they  did  so  contract — ^he  thought  they 
were  not  liable  personally,  unless  there  was  mala  fides  or  culpa  lata 
on  their  part,  in  inducing  the  other  party  to  believe  that  the  trust 


(a)  CuUen  v.  BaUlie^  20  Feb.  1846,  (c)  The  real  pmsuer  Tras  an  assignee 

8  D.  511.  of  Manson,  the  agent  in  the  tnut. 

(h)  Manson  v.   BaiUie^    19    Jane  (d)  Homey. Pringle^  22  JnmlSil, 

1855,  2  Haoq.  80.    See  ako  Patergon  2  Bob.  432. 

V.  M'LeUand,  4  June  1824,  3  S.  103.  (e)  8  D.  519. 
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funds  were  sufficient ;  and  that,  as  f actor,  Manson  was  strongly 
called  on,  if  he  had  the  least  contemplation  of  coming  on  the  trustees 
personally,  to  give  them  notice  of  his  proceedings.  If  he  did  not, 
he  did  not  act  fairly  towards  the  trustees  (a).  Lord  Jeffrey  said, 
that  looking  to  the  circumstances  from  which  employment  was 
implied,  the  question  which  the  Court  had  to  consider  was,  what 
stipulation  the  parties  would  have  expressed  if  they  had  been  called 
on  to  do  so,  and  whether  it  was  to  be  conceived  that  the  trustees 
Lord  FnUer-  really  intended  to  pledge  their  personal  credit  (&)•  But  the  most 
tons  opmioo.  ^jjg|;jjjct  enunciation  of  the  principle  of  nonr-liability  is  contained  in 
Lord  Fullerton's  opinion,  from  which  we  extract  the  following  pas- 
sage : — ^^^In  regard  to  debts  originating  with  the  truster,  and  de- 
volving on  the  trustees  only  by  the  force  of  the  trust,  there  can  be 
no  doubt  that  trustees  are  bound  only  in  their  fiduciary  character, 
consequently  not  tdtra  valorem  of  the  trust  estate.  But  in  regard 
to  debts  contracted  by  the  trustees  themselves,  although  it  may  be 
bona  Jide  for  the  trust  purposes,  they  will  be  personally  bound  to 
third  parties,  unless  it  appear  clearly  from  the  terms  of  the  transact 
tion  that  the  creditor  expressly  took  the  trust  estate,  as  distinct  from 
the  individual  trustees,  as  his  debtor.  In  such  cases  it  is  held,  and 
justly  held,  that  the  trustees,  who  are  supposed  to  know  their  own 
trust  affairs,  are  boimd  to  warrant  the  sufficiency  of  the  trust  funds 
to  the  persons  with  whom  they  deal,  and  who  have  no  such  means 
of  information.  If  the  present  claim,  then,  had  been  one  brought 
by  a  person  unconnected  with  the  trust,  for  furnishings  made  or 
services  performed  on  the  employment  of  the  trustees,  it  might  have 
been  sustained  on  the  principle  last  alluded  to.  But  the  circum- 
stances here  are  different,  and  very  peculiar ;  and  it  is  by  the  prin- 
ciples applicable  to  these  peculiarities  that  the  claim  must  be  tested 
and  determined."  His  Lordship  then,  after  stating  the  circum- 
stances, proceeded  to  observe  that  Mr  Manson,  by  acceptance  of  the 
factory,  undertook  to  make  himself  master  of  the  whole  details  of 
the  trust ;  an  undertaking  which,  in  a  question  between  him  and  his 
co-trustees,  was  rather  a  warranty  of  the  trust  funds  to  them  than 
from  them  to  him,  since  it  was  Mr  Manson's  business  to  satisfy 
himself  of  the  sufficiency  of  the  funds  before  he  incurred  expenses 
which  were  rendered  necessary  by  his  own  exclusive  management 

(a)  8  D.  520.  (b)  8  D.  524. 
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The  conclusion  at  which  his  Lordship  arriyed  was,  that  to  snpport 
the  action,  ^^  it  would  be  necessary  for  Mr  Hanson  not  only  to  show 
that  the  expenses  were  incurred  under  .the  factory,  but  that  they 
were  specially  authorized  and  directed  by  the  co-trustees,  after  being 
made  distinctly  aware  that  the  trust  funds  were  deficient ;  and  that, 
in  the  event  of  the  deficiency  being  permanent,  the  expense  was  to 
be  made  good  by  them"  (a). 

The  reasoning  of  the  Lord  Chancellor  (b)  in  the  appeal  case,  Jfanton  ▼. 
while  substantially  in  accordance  with  the  opinions  of  the  judges 
of  the  Court  of  Session,  is  so  much  interspersed  with  comments  on  the 
circumstances  of  the  case,  that  it  does  not  admit  of  being  exhibited 
by  quotations.    The  report,  however,  is  deserving  of  careful  study. 

It  is  scarcely  necessary  to  add,  that  if  a  trustee  deprives  the  Tmstee  6»- 
agent  of  the  security  of  the  trust  estate  as  by  denuding  before  the  Age^^  daim 
trust  accounts  axe  settled,  the  agent  will  have  recourse  by  a  direct  incnre  a  pei^ 
action  against  the  trustee.    This  principle  was  given  effect  to  in  a  ^^ty!"^"" 
case  where  a  trustee,  after  granting  a  bill  to  the  agent  in  a  seques- 
tration, acceded  to  a  composition  arrangement,  and  paid  over  the 
balance  of  the  funds  in  his  hands  to  the  bankrupt,  without  provid- 
ing for  the  payment  of  the  bill  (c). 

It  is  a  question  not  free  from  difficulty)  whether  the  expenses  of  Whether 

^  ./'  r  Agents  have 

agents  and  factors  form  a  charge  against  the  parties  beneficially  a  claim  against 
interested  in  the  administration,  in  the  event  of  the  free  estate  hav-  clary  in  the 
ing  been  exhausted  by  the  costs  of  litigation  or  management.     On  exhaustion 
this  point  the  cases  of  Cullen  and  Manson  v.  Baillie,  already  referred  Estate, 
to,  are  of  some  authority ;  because  Sir  William  Baillie,  one  of  the  de- 
fenders in  those  actions,  was  not  only  a  trustee,  but  one  of  the  par- 
ties, most  largely  interested  in  the  estate,  having  been  left  a  legacy 
of  L.3000,  with  a  share  in  the  residue  proportionate  to  his  legacy. 
The  decision  of  the  House  of  Lords,  absolving  him  from  liability, 
is  therefore  a  direct  precedent,  adverse  to  the  supposition  of  such  a 
claim.    Although  the  principle  of  Home  v.  PringU — ^viz.,  that  the 
pursuer,  being  himself  a  trustee,  was  not  entitled  to  sue  for  profes- 
sional remuneration — ^was  referred  to,  both  in  argument  and  in  the 
Opinions  of  Lords  Cranworth  and  Brougham,  the  judgment  was  cer- 
tainly not  rested  upon  that  principle.    If  it  had  been,  the  pursuer 

(a)  8  D.  521-3.  (c)  SuHin  v.  Wright,  16  Jan.  1829, 

(h)  Lord  Cranworth,  2  Macq.  82.         7  S.  268. 
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would  have  been  entitled,  at  all  events,  to  costs  out  of  pocket; 
whereas  in  the  actoal  decision  his  claim  was  wholly  rejected^  on  the 
ground  that  the  contract  was  not  with  the  trustees  or  with  the 
beneficiaiy,  but  with  the  trust  estate. 

In  the  case  of  Brodie  v.  Maefarlan^s  CredUorSy  where  a  petition 
bj  an  agent  in  a  sequestration  against  the  creditors,  for  payment  of 
his  account,  was  sustained,  it  appeared  that  a  considerable  sum  had 
been  actually  recovered  in  the  proceedings  for  which  the  account 
had  been  incurred^  and  that  this  sum  had  been  divided  amongst  the 
creditors.  They  were  therefore  clearly  liable  in  payment  of  the 
account  to  the  extent  of  the  benefits  which  they  had  received  (a). 
The  case  may  also  be  supported  on  a  different  principle,  namely, 
that  where  an  agent  is  not  appointed  directly  by  the  trustees  as  their 
confidential  adviser,  but  is  employed  by  another  agent  to  perform  a 
specific  piece  of  business,  he  is  in  the  same  situation  as  a  tradesman 
employed  under  the  trust,  and  is  entitled,  on  the  principle  explained 
by  Lord  Fullerton  in  the  passage  already  quoted,  to  recover  from 
those  by  whom  he  was  employed  (b). 

Members  of  a  provisional  committee,  for  promoting  a  railway  or 
other  public  undertaking,  are  not  liable  in  payment  of  the  accounts 
of  agents  or  employees  of  the  committee,  unless  they  have  expressly 
and  individually  sanctioned  the  employment,  or  undertaken  to  gua- 
rantee remuneration  (c).  Mere  attendance  at  meetings  of  a  com- 
mittee does  not  infer  liability  for  its  engagements,  unless  the  con- 
tract in  question  was  sanctioned  at  a  meeting  at  which  the  defender 
was  present  as  a  concurring  party  (d).  The  same  principle  is  appli- 
cable to  the  liability  of  members  of  public  trusts  (e), 

2.  If  a  trustee  has  paid  expenses  incurred  on  behalf  of  the  trust 


(a)  Brodie  v.  Macfarlane's  Crs.y  20 
Feb.  1846,  8  D.  537.  Bat  see  in/ra, 
p.  65,  88  to  the  exemption  from  liabi- 
lity of  cieditoiB  daimiBg  in  a  seques- 
tration. 

(b)  Brodie  v.  Macfarlane's  Crs.^ 
supra;  Bell  v.  IzeWs  TV*.,  9  June 
1854, 16  D.  915.  See  Lord  Follerton's 
opinion,  supra^  p.  60. 

(c)  M^Ewen  y.  Campbell,  19  Feb. 
1857,  3  Maoq.  499 ;  Campbell  v.  Lau- 
der, 27  Nov.  1862,  15  D.  117 ;  John- 


ston y.  ScoU,  18  Jan.  1860, 22  D.  393 ; 
and  see  Bright  y.  HuUon,  3  H.  of  L. 
Oa.  341,  where  the  doctrine  of  non- 
liability was  laid  down  by  the  House  of 
Lords  on  principles  applicable  to  the 
jurisprudence  of  the  whole  United 
Kingdom. 

(d)  Can^beUy.  Lauder,  Johnston  Y. 
Scott,  supra, 

(e)  Higgins   y.   Livingstone,    cited 
suproy  II.  6. 
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oat  of  his  own  pocket,  and  the  f onds  ultimately  prove  insufScient 
to  meet  his  claim  upon  the  estate,  the  question,  whether  he  is 
entitled  to  relief  by  a  personal  action  against  the  beneficiaries,  seems 
to  depend  on  the  circumstances  of  the  transaction.  Trustees,  as  a 
general  rule,  are  only  entitled  to  debit  the  beneficiaries  with  ex- 
^profiLlyorlitimatelyin<.irredmpromotingtheirkt»^ 
and  it  is  difficult  to  see  how  the  expenses  of  legitimate  management 
could,  in  any  ordinary  case,  exceed  the  value  of  the  estate  which 
was  the  subject  of  management.  But  let  us  suppose  a  case  where 
trast  fw.ds  have  been  Z  through  innocent  iSfortone;  as,  for 
example,  where  a  settlor  expressly  directs  his  trustees  to  invest  funds 
in  shares,  or  other  securities  not  authorized  by  the  Court,  and  the 
security  fails.  In  such  a  case,  there  could  be  no  doubt,  that  if  the 
beneficiaries  had  recognised  the  trust,  they  would  be  bound  to 
relieve  the  trustees  from  any  contingent  liabilities  arising  out  of  the 
investment  (a) ;  and  on  the  same  principle  we  think  they  would  be 
under  an  obligation  to  reimburse  the  trustees  for  the  outstanding  ex- 
penses of  management.  If  beneficiaries  expressly  authorize  a  trustee 
to  carry  on  litigation  in  their  names,  they  must  of  course  be  liable 
to  relieve  him  of  his  expenses,  whether  funds  be  recovered  or  not  (b). 


ft  claim  Msinst 
the  Benefl- 
ciaiy  for  the 
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oiaiy. 


(a)  See  this  point  discusBed  in  the 
previous  chapter. 

(5)  Jeffrey  v.  BatkgaU  TV*.,  16  Dee. 
1823, 2  S.  684;  Mercery.  Orr,  11  Dec. 
1823,  2  S.  574 ;  and  see  Graham  v. 
MarshaU,  22  Nov.  1860,  23  D.  41. 
Mr  Lewin  is  of  opinion  that,  notwith- 
standing the  exhaustion  of  the  estate, 
the  trustees  have  a  claim  upon  the  be- 
neficiary, which  may  be  enforced  by 
action,  for  money  eiqpended  in  the  pro- 
secution of  the  trust  purposes,  and 
within  the  scope  of  their  powers  (Lewin, 
Tr.,  4th  Ed.  417,  citing  BaM  y. 
Higham^  2  P.  Wms.  453 ;  Ex  parte 
Chippendale,  4  De  G.  M'N.  &  G.  19, 
54).  On  the  general  rule,  that  trus- 
tees are  entitled  to  be  reimbursed  for 
their  expenses,  it  is  unnecessary  to  cite 
English  authority ;  but  the  foUowing 
exceptions  may  be  noted.  Expenses 
of  improper  Utigation,  or  litigation 
occasioned  by  the  trustee's  fault  or 


negligence,  will  be  disallowed  (Malcolm 
V.  O'CaUaghan,  3  M.  &  0.  52 ;  Caffrey 
V.  Darby,  6  Ves.  488, 497).  If  a  trus- 
tee has  neglected  to  keep  an  account 
of  his  expenses,  the  Court  will  make 
an  estimate,  on  the  principle  of  allow- 
ing a  sum  that  may  be  less  than,  but 
cannot  exceed,  what  he  is  entitled  to 
claim  {Hethersell  v.  Hales,  2  Gh.  Eep. 
158) .  A  trustee  who  has  incurred  lia- 
bilities on  behalf  of  his  constituent 
may  call  upon  the  latter  to  indemnify 
him  against  the  liability,  before  actual 
loss  has  accrued  (Phenh  v.  Gillan,  5 
Hare,  3,  9-13) ;  and  he  may  retain 
the  trust  estate  untU  relieved  of  obliga- 
tions undertaken  on  account  of  it  (Ex 
parte  James,  1  Deac.  &  G.  272 ;  but  see 
Worrall  v.  Harford,  8  Ves.  8 ;  Lawless 
V.  Skaw,  5  Gl.  &  Fin.  129).  If  a  trus- 
tee agree  to  pay  an  accountant  or  ma- 
nager at  an  extravagant  rate,  the  Gourt 
will   reduce  the  charge  against  the 
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Trustee  is 
entitled  to  be 
indemnified 
out  of  the 
Trust  Estate. 


Bight  of  reten- 
tion in  security 
tnnsftctions. 


It  b  clear,  howeyer,  that  while  the  funds  of  the  estate  are 
liable,  in  the  first  instance,  in  secority  of  the  onerons  obligations 
incurred  by  the  trustee  to  third  parties  on  behalf  of  his  constituents, 
the  trustee  himself  has  a  claim  upon  the  surplus  funds  preferable  to 
that  of  his  constituents  (a).  In  virtue  of  this  equitable  claim,  the 
trustee  may  insist  on  his  right  of  retention,  in  answer  to  ademand  at 
the  instance  of  the  beneficiary  for  an  imconditional  surrender  of 
the  estate  (b).  The  trustee  would  seem  also  to  be  entitled  to  obtain 
from  the  beneficiary  an  indemnity  for  current  obligations  undertaken 
in  behalf  of  the  trust  as  a  condition  of  denuding  (c). 

The  preceding  observations  have  reference  to  the  case  of  trusts 
for  the  benefit  of  third  parties.  Where  the  object  of  the  transaction 
is  to  create  a  security  in  favour  of  the  trustee  himself,  the  extent  of  his 
right  depends  upon  the  form  of  the  conveyance.  The  different  con- 
ditions  were  distinguished  with  great  precision  by  Lord  Fullerton  in 
the  leading  case  of  Robertson  v.  Duff  (cZ),  and  subsequent  cases  have 
added  little  to  his  conception  of  the  rights  of  the  trustee  in  security 
transactions.  It  may  be  sufficient  for  our  purpose  to  say  that,  (1.) 
where  the  trust  is  constituted  by  an  unqualified  ex  facie  absolute  dispo- 
sition, or  by  an  absolute  disposition  qualified  only  by  a  back-bond  which 
is  perfectly  general  in  its  tenor,  the  trustee  has  an  effectual  security 
both  for  prior  and  subsequent  advances  («);/(2.)  that  where  the 
back-bond  specifies  particular  obligations,  but  the  language  is  not 
such  as  to  restrict  the  security  to  these,  the  trustee  may  retain  for 
subsequent  advances  (/) ;  and  (3.)  that  if  the  trust  is  defined,  by  a 


estate  to  a  reasonable  amonnt  (Weiss 
v.  Dill,  3  My.  &  K.  26). 

(a)  BeU'B  Com.  851-2 ;  Cook  ^  Paul 
v.  Jeffrey,  29  Nov.  1831,  10  S.  76,  1 
W.  &  S.  767. 

(b)  Wilson  V.  Mags,  of  Dunfermline^ 
17  May  1822,  1  S.  466 ;  Fraser  y. 
M'Naughten,  21  Nov.  1829,  8  S.  104 ; 
Barron  v.  National  Bank  of  Scotland, 
28  Feb.  1862,  14  D.  666.  See  also 
Sturgeon  v.  M'Lellan,  20  Jan.  1813, 
F.  C. ;  Murra^s  Cred.  v.  Chalmer^ 
1744,  M.  2626 ;  E.  of  Bedford  v.  Z. 
Balmerino,  1662.  M.  9166. 

(c)  M'GrowtherY.HiU,2M9i.  1822, 
1  S.  371 ;  Anonymous  case,  21  Nov. 


1829,  8  S.  103  ;  InnesY.  Innes,  18  Dec. 
1828,  7  S.  206;  Carse  v.  Carse,  1666, 
M.  16166 ;  and  see  cases  in  next  Chap- 
ter as  to  payment  on  caution,  where 
the  benefidaiy's  title  is  doubtfol. 

(d)  Robertson  v.  Duff,  14  Jan.  1840, 
2  D.  279 ;  see  pp.  291-2. 

(e)  Brough  v.  JoUie,  1793,  M.  2685 ; 
Leckie  v.  Leckie,  21  Nov.  1864,  17  D. 
81 ;  Walker  v.  Buchanan,  Kennedy,  ff 
Co,,  11  Dec.  1857,  20  D.  259 ;  M'Lel- 
land  V.  Bank  of  Scotland,  27  Feb.  1857, 
19  D.  674. 

(/)  Russell  V.  E,  of  Breadalbafie,  4 
April  1831,  6  W.  &  S.  266,  affg.  7  S. 
767 ;  James  v.  Downie,  15  Nov.  1836, 
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back-bondy  or  in  gremio  of  the  disposition,  to  be  in  security  of  par- 
ticular debts,  the  trustee  has  no  general  right  of  retention  either  for 
past  or  subsequent  advances  (a). 

By  the  57th  section  of  the  Bankruptcy  Act,  it  is  enacted,  that  immunity  of 

^  .  .  Creditors 

^^  No  person  shall,  by  merely  lodging  an  oath  and  claim,  or  being  under  Bank- 
ranked,  or  receiving  payment  of  a  dividend,  or  appearing  or  voting  ™^'  ""^ 
at  a  meeting  in  a  sequestration  as  a  creditor,  be  liable  for  any  claim 
by  the  agent  or  other  person  employed  by  the  trustee  for  money 
advanced,  or  expense  incurred,  or  remuneration  in  relation  to  the 
affairs  of  the  estate ;  reserving  to  the  agent,  or  other  person  so 
employed,  right  to  payment  out  of  the  estate,  and  from  the  trustee 
by  whom  he  may  have  been  employed,  in  so  far  as  the  same  may  be 
competent  to  him ;  and  no  trustee  shall  have  relief  in  respect  of 
such  payment  against  such  creditor,  reserving  to  such  trustee  relief 
against  the  estate,  and  against  those  creditors  or  others  who  may  on 
other  grounds  be  liable  in  relief"  (6). 

It  was  decided  in  an  old  case,  reported  by  Elchies  (c),  that  ere-  Xiiabiiity  of 
ditors  left  out  of  a  scheme  of  distribution  for  not  acceding,  could  Tinder^iun- 
not  be  burdened  with  the  expense  of  diligence  for  completing  the  **^  TniBts. 
trustee's  right,  or  of  ranking  the  creditors ;  but  that  the  trustee  was 
entitled  to  recover  from  them  the  common  expense  laid  out  for 
behoof  of  all  the  creditors.     The  right  to  burden  creditors  with  the 
expenses  of  constituting  the  trustee's  right  seems  to  depend  on 
whether  they  claim  under  the  trust  or  in  competition  with  it  (d). 

Parliamentary  commissioners  and  trustees  are  not  entitled  to  rariiamentary 
charge  against  the  funds  conmiitted  to  their  management  the  expense  sioners,  etc., 
of  an  application  to  Parliament  for  a  prolongation  or  extension  of  agliDst^the 
their  powers  (e).     On  this  principle  also  interdict  has  been  granted  pengee^noT' 
against  railway  directors  applying  funds  of  the  shareholders  towards  ^e^A^o?  ^ 
the  expense  of  an  application  to  Parliament  for  additional  powers  (/).  incorporation. 
And  where  the  magistrates  of  a  burgh,  who  were  trustees  of  a 

16  S.  12 ;  Maitland  v.  Cockerett,  23  (d)  The  principle  ia  illustrated  by 

Nov.  1827,  6  S.  109.  •  the  cases  noted  infra,  p.  78. 

(a)  Robertson  v.  Duff,  supra ;  and  (e)  Pet.  Myles,  18  Dec.  1865,  18  D. 

see  cases  on  proof  of  trust.  Chapter  III.  205.    And  see  Chapter  XXI.  Section 

Section  I.,  passim,  I.  (Powers  of  Trustees),   where  the 

(6)  19  &  20  Vict.  cap.  79,  §  57.  English  authorities  are  stated. 

(c)  Charteris  v.  Cred,  of  Merchis-  (  /)  Brown  v.  Adam,  19  Feb.  1848, 

ton,  1734,  Elch.  Tr.  No.  2.  10  D.  744. 

VOL.  II.  E 
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charitable  foundation,  had  incnrred  expense  in  unsuccessfully  pro- 
moting  a  bill  to  extend  the  operation  of  the  charity,  the  Court 
granted  interdict,  at  the  instance  of  the  truster^s  representatives, 
against  the  application  of  the  funds  for  that  purpose,  although  the 
minority,  who  disapproved  of  the  bill,  were  willing  that  the  account 
should  be  paid  (a).  However,  trustees  are  entitled  to  the  expense 
of  opposing  a  bill  before  Parliament  which  is  calculated  to  injure  the 
estate,  as  this  is  a  necessary  part  of  the  expense  of  administration  (b). 
A  Trustee  is  3.  The  doctriue  is  now  firmly  established,  that  trustees  and 

not  entitled  to  ,  ,  , 

charge  for  pro-  judicial  managers  are  not  entitled  to  charge  for  professional  services 
^^n^^    rendei«d  to  the  trust,  whether  directly  or  indirectly  through  their 
the  TniBt;  un-  partners  in  business,  whether  in  the  capacity  of  law  agent  (c),  or  of 
pioyment  is       f actor  and  cashier  (d) ;  unless  the  employment  in  the  character  of 
Uon^  ^"^"*^"  professional  agent  has  been  sanctioned  by  the  beneficiaries  (e),  or  by 
the  terms  of  the  settlement  under  which  the  trustees  act  (/).     The 
disqualification  is  not  applicable  to  tutors  and  curat<»«  ad  litem  (g)  ; 
but  this  is  the  only  exception.    Accordingly,  the  offices  of  Parliamen- 
tary trustee  (A),  trustee  for  creditors  (t),  and  judicial  manager  (includ- 
ing both  factors  and  curators)  (£),  have  been  found  by  express  decision 
to  be  offices  of  trust  in  the  sense  of  the  rule ;  so  that  persons  holding 
these  offices  cannot  accept  remunerative  employment  under  the  trust. 


(a)  Mackintosh's  Trs.  y.  Mackintosh^ 
30  June  1862,  14  D.  928. 

(&)  Pet.  CampbeU,  12  Jan.  1847,  9 
D.  397. 

(c)  Lord  Gray  v.  Dundas,  12  Nov. 
1856— decided  21  June— 19  D.  1; 
Seton  V.  Dawsouy  18  Dec  1841,  4  D. 
819 ;  Broughton  v.  Broughton^  5  De 
Grex,  Macn.  &  G.  160 ;  and  see  Manson 
V.  BaiUie,  19  June  1865,  2  Macq.  82, 
91,  overmling  Craddock  v.  Pyper,  1 
Macn.  &  G.  664  ;  Flowerdew's  Trs,,  22 
Dec.  1854,  17  D.  263;  Morrison  v. 
Bennie,  26  Apr.  1849,  6  Bell,  422,  revg. 
9  D.  1483 ;  and  cases  cited  below. 

(d)  Home  v.  Pringle,  22  June  1841, 
2  Rob.  884  ;  WeUiDood's  Trs.  v.  HiU, 
17  Dec.  1856,  19  D.  187 ;  Fegan  v. 
Thomson,  20  July  1855,  17  D.  1146  ; 
Bon  Accord  Marine  Ins.  Co,  v.  Souter^s 
Trs.,  13  June  1850,  12  D.  1010. 

(c)  Mater's  Trs.  v.  MUler,  23  Feb. 


1848, 10  D.  767,  last  point;  Ommanney 
V.  Smith,  3  Mar.  1854, 16  D.  721 ;  but 
see  Fegan  v.  Thomson,  20  July  1855, 
17  D.  1146,  and  Lauder  v.  MiUer, 
infra. 

(/)  Goodsir  v.  Carruthers,  19  June 
1858,  20  D.  1141 ;  Craddock  v.  Pyper, 
supra ;  Learmonth  y.  Paterson,  13  Feb. 
1858,  20  D.  564;  Findlay's  Trs.  r. 
M'Omie,  6  Mar.  1852,  14  D.  621. 

(g)  Pirrie  v.  CMe,  4  Mar.  1861, 
13  D.  841 ;  Pet.  Rennie,  27  June  1849, 
11  D.  1201. 

(h)  Lord  Gray  v.  Dundas,  supra. 

(0  Lauder  v.  MiUer,  15  July  1859, 
21  D.  1353 ;  Johnston's  Cr.  v.  John- 
ston's Tr.,  1738 ;  see  21  D.  1388. 

(k)  Kennedy  v.  RuthergUn,  25  Jan. 
1860,  22  D.  567 ;  BailUe  and  Douglas* 
cases,  19  D.  1  ;  Rennie  and  FUwerdew, 
supra. 
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business. 


In  a  case  where  trustees  were  empowered  to  appcnnt  factors  and  "  ^'«^^^^®„ 
agents  of  their  own  number,  and  to  allow  the  factor  ^^  a  reasonable 
gratification  for  his  trouble,"  and  the  trustees  had  appointed  one  of 
their  number  factor,  with  a  commission  of  5  per  ceQt.,  the  Court, 
on  an  objection  being  taken  by  the  beneficiaries  to  the  amount  of 
the  commission,  restricted  it  to  2^  per  cent.  (a). 

The  case  of  Hay  v.  Hay's  Trustees^  pending  in  the  Second  1^^^^ 
Division  (6),  raises  the  question,  whether  trustees  empowered  to  claim  remune- 
carry  on  the  truster's  business  are  entitled  to  make  profit  out  of  the  semoes  in 

^  ^  ^  carryiDg  on 

business.  In  this  case  one  of  the  trustees  was  assumed  as  a  partner  the  Truster's 
in  his  individual  capacity,  on  the  footing  that  a  certain  amount  of 
capital  was  to  be  advanced  to  him,  which  was  to  be  repaid  out  of 
the  share  of  profits  faUing  to  him  as  partner.  Although  the  point  is 
not  decided,  we  may  observe,  that  unless  partnership  contracts  are  to 
be  made  an  exception  from  the  general  rule,  which  prohibits  trustees 
from  entering  into  any  remunerative  contract  with  the  trust  estate, 
the  assumption  of  a  trustee  as  a  partner  cannot  be  supported.  It  is 
another  question  whether  the  partner  might  not  be  allowed  some 
compensation  for  his  trouble,  on  the  ground  that  his  whole  time  had 
been  given  to  the  service  of  the  trust.  The  argument  ad  misericord 
diam  in  such  a  case  is  very  strong  (c). 


(a)  Thomson's  Trs.  v.  Rdbh^  9  July 
1851,  13  D.  1826.  The  principle  is 
more  fully  explained  in  Chapter  XII. 
Section  I.,  supra^  pp.  219,  220. 

(6)  June  1862.  If  the  case  is  de- 
cided before  the  date  of  publication,  it 
win  be  cited  in  the  Appendix. 

(c)  In  Brocksopp  ▼.  Barnes^  5  Madd. 
90,  -where  a  testator  had  directed  cer- 
tain business  to  be  carried  on  by  his 
trustees  and  executors,  a  petition  was 
presented  to  the  Court  of  Chancery  by 
one  of  the  executors,  to  ascertain  what 
ought  to  be  allowed  him  as  compensa- 
tion for  his  trouble.  Sir  John  Leach, 
y.-C,  held  that  while  the  trustee  was 
entitled  to  all  reasonable  expenses  in- 
curred in  the  conduct  of  the  trust, 
there  was  nothing  in  the  circumstances 
to  take  the  case  out  of  the  general  rule, 
that  a  trustee  is  not  entitled  to  com- 
pensation for  personal  trouble  and  leas 


of  time.  The  leading  English  case  on 
this  point  is  Robinson  v.  Pett,  8  P. 
Wms.  132 ;  and  see  Wh.  &  T.  Leading 
Ca.  II.  206.  See  also  Burden  v.  Bur- 
deny  1 V.  &  B.  170]  Stocken  v.  Dawson, 
6  Beav.  371. 

It  is  impossible,  within  the  limits  of 
a  note,  to  attempt  even  an  abstract  of 
the  English  decisions  on  the  subject  of 
allowances  to  trustees.  We  shall, 
therefore,  notice  only  such  of  the  deci- 
sions as  bear  upon  the  leas  known  or 
settled  points  in  our  law.  The  general 
rule  is,  that  remuneration  cannot  be 
claimed  by  a  trustee  who  acts  as  soli- 
citor to  the  trust  {New  v.  Jones,  1  Hall 
&  T.  682 ;  Christopher  v.  WhiU,  10 
Bear.  628,  etc.),  solicitor  in  bank- 
ruptcy (ex  parte  Newton,  8  De  G.  & 
Sm.  684),  factor  {Scatiergood  v.  Har- 
rison,  Mos.  128),  or  auctioneer  {Kirk- 
man  y.  Booth,  11  Beav.  278 ;  Mathieson 
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Whether  a 
legaoy  to  Tros^ 
tees  is  con- 
ditional on 
acceptance  of 
o£Soe. 


If  a  legacy  is  given  to  tmstees  expressly  as  a  recompense  for 
their  trouble^  they  cannot  claim  it  unless  they  accept.  But  if  the 
legacy  is  not  expressed  to  be  in  consideration  of  their  services,  the 
presumption  is  that  it  is  a  gift,  and  not  conditional  upon  accept- 
ance (a). 


V.  Clarke^  S  Drew,  3).  Under  the 
general  expiession  trustee  are  inclnded 
mortgagees  {Mathieson'i  case,  ftipra^ 
and  Sclater  y.  Cottam,  3  Jur.  630, 
where  a  mortgagee  who  had  acted  as 
his  own  solicitor,  was  only  allowed 
coBts  out  of  pocket  as  against  a  second 
mortgagee),  directors  {York  Sf  N. Mid- 
land Ry,  Co.  y.  Hudson,  16  Beav.  485, 
500),  and  joint  owners  (SrnUh  v.  Lay, 
3  E.  &  J.  105,  sedqusare).  Bat  a  per- 
8on  who  k  metdj  a  oonrtructire  teas- 
tee,  e.g.,  a  surviving  partner  who 
continues  to  manage  a  bosineaB  for  the 
family  without  having  been  authorized 
to  act  as  trustee, — although  he  must 
account  for  the  profits  earned  with  his 
constituents'  money,  is  entitled,  in  ad- 
dition to  his  share  of  profits  on  his 
own  capital,  to  an  allowance  for  his 
management  of  the  buainees  (Broum  y. 
De  Tastet,  Jac.  284,  decided  by  Lord 
Eldon ;  and  cases  in  Wh.  and  T.,  II. 
223-4). 

Even  in  the  case  of  expresB  trusts,  it 
has  been  held  that  where  work  is  done 
by  a  trustee  which  could  not  have 
been  so  well  done  by  any  other  person, 
he  may  have  a  daim  to  recompense. 
For  exam^e,  in  Bainhrigge  v.  Blair 
(8  Beav.  595, 14  L.  J.  405),  where  a 
solicitor  and  trustee  had  acted  as  agent 
to  the  trust,  and  devoted  a  large  share 
of  his  time  to  the  arrangement  of  cer- 
tain lawsuits  and  other  family  matters 
with  which  he  was  peculiarly  conver- 
sant, it  was  observed  by  Lord  Lang- 
dale,  M.  R.,  founding  on  the  case  of 
Marshall  v.  HoUoway,  2  Sw.  453,  that 
though  he  could  not  give  compensation 
under  a  summary  application,  yet  If 
the  application  had  been  timeously  and 
competently  made,  the  trustee  might 
have  had  an  allowance,  not  in  the  shape 


of  professional  remuneration,  but  as  a 
recompense  for  trouble  in  addition  to 
his  outlay.  The  judgment  in  Cradock 
V.  Piper,  1  Mac.  &  G.  664,  if  it  is  to 
be  regarded  as  of  any  authority,  must 
be  referred  to  the  same  principla. 

The  rule  may  be  excluded  by  an  ex- 
press contract  for  remuneration  with 
the  cestui  que  trust ;  but  the  decisions 
show  that  the  Court  will  construe  such 
agreements  very  strictly,  and  will,  if 
possible,  assume  that  the  parties  con- 
templated payment  for  outlay,  and  not 
for  trouble   or  professional  services. 
Such,  accordingly,  was  the  construc- 
tion put  in  Moore  y.  Frowde,  3  My.  & 
Or.  45,  6  L.  J.  Gh.  372,  on  a  clause  in 
a   trust   deed   which  provided,    (1) 
that  all  the  expenses,  disbursements, 
and  charges,  already  or  thereafter  to 
be  incurred,   sustained,  or   home  by 
the  trustees,  etc.,  should  be  paid  in  the 
first  place  out  of  the  produce  of  sales 
of  the  estate;  and  (2)  that  the  trustees 
should,  out  of  the  trust  monies,  reim- 
burse tiiemselves  for  all  such  reason- 
able costs,  charges,  and  expenses  as 
they  should  or  might  sustain,  expend, 
or  he  put  unto,  in  or  about  the  execution 
of  all  or  any  of  the  trusts  thereby  in 
them  reposed,  such  costs,  charges,  and 
expenses  tobereckoned,  paid,  andstated 
as  hetween  attorney  and  client.    "This 
last  provision,"  said  Lord  Cottenham, 
"  does  no  more  than  the  rule  of  law 
would  have  done — a   trustee^s  costs 
being  taxed  as  between  attorney  and 
client.    And  wl^t  are  the  costs  so  to 
be  taxed  ?     Costs  which  the  trustee 
may  sustain  or  be  put  to— terms  wholly 
inapplicable  to  sums  claimed  as  remu- 
neration "  (6  L.  J.  Ch.  374). 

(a)  See  the  cases  commented  on. 
Vol.  I.  p.  258. 
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As  a  general  mle^  trust  expenses  of  whatever  nature  are  a  Expenaesof 

1        1  1  •  1  •  •  trust  are  & 

burden  on  the  residuary  estate,  though  in  exceptional  circumstances  burden  on  le* 
they  may  form  a  charge  against  special  legacies,  or  even  on  legacies 
of  quantity.    On  this  point  we  refer  to  the  Chapter  on  Legacies  (a). 


Section  n. 


LIABILITY  FOB  EXPENSES  OF  LITIGATION. 


Subject  to  certain  exceptions,  which  we  shall  afterwards  notice,  Trustees,  as  a 
a  trustee  is  generally  liable  to  creditors  for  any  expense  which  may  for  the  ex- 
be  occasioned  by  opposition  on  his  part  to  their  just  demands  (6).  |^ti^.° 
That  the  enforcement  of  this  principle  entails  no  hardship  to  the 
trustee,  is  apparent  from  this  simple  consideration,  that  the  trustee 
is  not  bound  to  go  on  with  the  litigation  after  the  funds  available 
for  defending  the  action  are  exhausted.     As  a  mere  question  of  Trustee  may 

.  ,  require  a 

prudence,  a  trustee  would  not  be  justified  in  exhausting  the  estate  guarantee 

by  litigation  without  the  sanction  of  the  beneficiaries ;  and,  in  justice  tuent 

to  himself,  he  may  require  from  them  a  guarantee  in  security  of  his 

right  to  indemnity.    Besides,  it  is  the  fault  of  the  trustee  if  he  ever 

puts  himself  in  the  position  of  an  active  litigant.     His  natural  atti-  Not  bound  to 

.  ..••  cngjage  as  an 

tude  is  that  of  neutrality.    In  the  prospect  of  serious  litigation  in  actiye  utigant 
regard  to  claims  upon  the  trust  f imds,  the  resource  is  always  open  to 
him  of  raising  an  action  of  distribution,  where  he  appears  simply  as 
a  stakeholder,  and  in  which  the  expenses  of  his  formal  appearance 
form  a  first  preferable  charge  upon  the  fund  in  medio. 

Prior  to  the  recent  change  in  the  law  with  respect  to  the  resig-  Trustee  may 

,  ,      escape  from 

nation  of  trusteeship,  a  trustee  might,  however,  have  been  placed  in  prospective 

,  .  .  .  .       T  /.    ,  liability  by 

a  somewhat  embarrassmg  position,  m  the  event  of  the  trust  estate  resigning. 
embracing  unsettled  claims  which  he  might  consider  himself  imder 
an  obligation  to  realize,  but  which  could  only  be  recovered  by  legal 
process  involving  liability  for  expenses.     Even  in  that  case,  the 

(a)  Chap.  XXXVl.  Sect.  3.  15  Nov.  1884,  13  S.  40 ;  Sandeman  v. 

(6)   Raebum  v.  Dawson,  14  June  Shepherd,  4  July  1835,  13  S.  1037  ; 

1831,  9  S.  728 ;  dyne's  Trs,  v.  Alison,  Robertson  v.  Morrison,  4  Dec.  1823,  2 

8  Feb.  1840, 2  D.554;  Gibson  y,  Wilkie,  S.  553 ;  Welsh  v.  AP Arthur,  15  June 

25Mayl833, 118.  656;  Wylie  y.Smith,  1826,  4  S.  710 ;  and  other  cases  infra. 
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Trustee  may 
protect  the 
interests  of 
Minors 
through  the 
intervention 
of  a  Curator 
adUtem. 


trustee  has  still  the  resource,  that  he  is  entitled  to  demand  security 
from  his  constituents  for  the  contingent  expenses  before  going  on 
with  the  proceedings.  It  is  clear,  at  all  events,  that  beneBciaries 
refusing  to  indemnify  the  trustee  in  such  circumstances  would  be 
effectually  shut  out  from  any  ground  of  complaint  against  him  in 
consequence  of  his  refusing  to  cany  on  the  litigation  at  his  own 
personal  risk.  Under  the  provisions  of  the  Trustee  Act  (a)  the 
trustee  has  now  open  to  him  as  a  last  resource  the  power  of  resigna- 
tion, by  the  exercise  of  which  he  is  enabled  to  devolve  the  adminis- 
tration upon  the  Court,  who  will  instruct  tlieir  factor  as  to  the 
course  he  ought  to  pursue  with  respect  to  litigation,  and  shield  him 
from  personal  liability  for  obedience  to  their  behests. 

It  may  be  asked  by  what  means  trustees  charged  with  the 
protection  of  the  interests  of  minors  may  be  enabled  to  protect 
themselves  from  liability  for  the  expenses  of  litigation,  observing 
that  a  minor  has  not  the  capacity  to  enter  into  an  arrangement  for 
the  indemnity  of  his  guardians.  The  answer  is  obvious.  If  the  minor 
is  in  the  position  of  a  claimant,  the  trustees  have  only  to  apply  for 
the  appointment  of  a  curator  ad  litem  for  his  interest,  and,  after  the 
appointment  is  made,  to  advance  such  interim  payments  out  of  the 
trust  estate  as  the  Court  may  tliink  proper  to  allow  for  the  prosecu- 
tion of  his  claim.  This  was  the  course  recommended  by  the  Court 
in  a  case  where  trustees,  under  circumstances  admittedly  of  great 
hardship,  were  found  personally  liable  for  the  expenses  of  a  suit  in 
which  they  appeared  as  defenders  (b).  The  trustees  were  cus- 
todiers of  an  alimentary  fund  secured  by  marriage-contract  to  the 
wife  for  her  alimentary  liferent,  and  to  the  children  in  fee ;  and 
although  they  were  successful  in  defending  the  estate  against  a 
most  vexatious  attempt  on  the  part  of  the  husband  (a  bankrupt), 
suing  with  concurrence  of  his  wife,  to  obtain  possession  of  the 
fund,  they  were  condemned  in  the  meantime  to  bear  the  expenses 
of  their  defence,  on  the  ground  that  these  did  not  form  a  proper 
charge  against  the  alimentary  interest.  It  was  observed  by  the 
Court,  that  the  trustees  might  have  avoided  personal  liability  by 
making  application  to  the  Court  for  the  appointment  of  a  curator 
ad  litem  to  the  wife  and  children,  which,  when  an  alimentary 


(a)  24  &  25  Vict.  cap.  84.  1849, 11 D.  457 ;  Graham  v.  Marshall, 

Ih)  Robertson  v.  Morrison,  27  Jan.      22  Not.  1860,  23  D.  44. 
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fnnd  was  at  stake,  their  Lordships  would  not  have  hesitated  to 
grant  (a). 

In  the  farther  elucidation  of  this  subject,  we  shall  distincniish  Division  of 

.  .  ,  Section. 

between  the  cases  on  (1)  expenses  arising  out  of  litigation  with  third 
parties  not  connected  with  the  trust,  and  (2)  expenses  incurred  in 
litigating  with  parties  claiming  under  the  settlement. 

I.  Expenses  of  Litigation  with  Parties  not  interested  in  maintaining 

the  Trust, 

We  are  now  to  notice  a  few  of  the  cases  which,  from  their  im-  Liability  to 

Creditors  for 

portance  or  their  exceptional  character,  illustrate  the  general  expenses  iiius- 
proposition,  that  trustees  are  personally  liable  for  expenses  in  ques- 
tions with  creditors  of  the  estate,  or  parties  disputing  the  validitjof 
the  trust.  In  the  comparatively  early  case  of  Raebum  v.  Dawson  (6), 
trustees  under  a  voluntary  trust  were,  by  a  imanimous  decision  of 
the  First  Division,  held  personally  liable  for  the  expenses  caused  by 
their  opposition  to  an  action  at  the  instance  of  a  creditor  in  a  build- 
ing contract,  in  which  they  stated  counter  claims  on  the  part  of 
their  constitaent,  and  also  claimed  the  right  to  retain  the  amount  of 
their  own  outlay  for  the  completion  of  the  contract.  In  Jackson's 
Trs.  V.  Black  (c),  trustees  were  held  liable  to  a  creditor  for  the 
expense  occasioned  by  their  opposing  decree  of  constitution  in  an 
action  at  his  instance. 

In  a  more  recent  case  (d),  where  testamentary  trustees  raised  KirhUmd  v. 
action  against  a  firm,  of  which  the  testator  had  been  a  partner,  for 
payment  of  a  bill  for  L.200  granted  to  the  testator,  and  were  met 
by  a  counter  action  of  count  and  reckoning  as  to  the  testator^s 
intromissions  with  the  effects  of  the  company,  which  resulted  in 
decree  being  pronounced  against  the  trustees,  as  his  representatives. 


(a)  11  D.  459.  lu  FrasetY,  Patiie 
and  Tutor  ad  litems  it  was  expressly 
laid  down  that  the  Court  could  give  no 
decree  for  expenses  against  a  tutor  ad 
litem^  Lord  Mackenzie  observing  that 
they  might  as  well  be  asked  to  find  the 
counsel  liable  (9  Mar.  1847, 9  D.  903). 
See  a]80  Johnston  ▼.  Beattie,  29  Jan. 
1856,  18  D.  343 ;  and  Forbes  v.  Mor- 
rison, 8  June  1844,  6  D.  1113,  where 
a  charge  against  a  curator  bonis  for 


the  expenses  of  litigation   was  sus- 
pended without  caution. 

(6)  Raebum  v.   Dawson,  14  June 

1831,  9  S.  728.     But  see  Dickson  v. 
Bonar's  Trs.,  20  Nov.  1829,  8  S.  99. 

(c)  Jackson's  Trs,  v.  Black,  31  May 

1832,  10  S.  597 ;   Melville  v.   Lady 
Preston,  26  June  1841,  8  D.  1101. 

(d)  Kirkland  v.  Orighton,  3  Feb. 
1842,  4  D.  613.  See  also  Home's  Trs, 
V.  Ralston,  13  June  1834, 12  S.  721. 
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Exh&UBtion  of 
Trust  Estate 
not  pleadable 
in  answer  to 
Creditors. 


for  a  sum  of  upwards  of  L.GOOy  the  Second  Division  recalled  an 
interlocutor  which  had  been  pronounced  in  the  Sheriff  Court,  find- 
ing the  trustees  personallj  liable  for  the  expenses.  It  is  to  be 
observed,  that  in  this  case  the  position  of  the  truster,  as  a  partner 
in  the  litigating  company,  rendered  an  accounting  necessary,  and 
that  the  litigation  was  forced  upon  the  trustees  by  the  course  which 
the  pursuers  adopted  of  raising  an  action  of  accounting,  instead  of 
proposing  an  extrajudicial  settlement.  In  this  view  of  the  case. 
Lord  Moncreiff  observed,  "Were  not  the  trustees  in  bona  fide  in 
believing  that  no  such  claim  as  that  in  the  count  and  reckoning 
was  to  be  made?  The  accounting  followed  the  action  for  the 
L.200,  and  the  trustees  were  forced  into  it.  They  had  no  ground 
for  supposing  that  they  would  be  involved  in  a  count  and  reckon- 
ing. It  was  their  duty  to  make  the  claim  for  the  L.200,  which  was 
met  by  the  count  and  reckoning ;  and,  in  the  circumstances,  I  think 
it  would  be  extreme  severity  against  the  trustees  to  say  that  they 
were  to  be  personally  answerable." 

It  has  frequently  been  pleaded  on  behalf  of  trustees,  in  reclaiming 
against  a  judgment  finding  them  personally  liable  for  expenses,  that 
they  ought  not  to  be  subjected  in  personal  liability  to  the  creditor 
because  the  trust  estate  was  exhausted,  and  that  there  were  no  funds 
out  of  which  they  could  reimburse  themselves.  In  some  of  the 
earlier  cases,  an  inquiry  was  permitted  as  to  the  fact  of  the  trustees 
being  in  possession  of  funds  (a).  But  the  existence  of  trust  funds 
is  now  held  to  be  immaterial ;  and  the  inconvenience  to  the  trustee 
of  having  to  pay  the  expenses  is  just  as  little  considered,  because 
expenses  are  not  awarded  as  in  the  nature  of  penalty,  but  as  compen- 
sation to  the  successful  party  for  the  cost  to  which  he  has  been  put 
in  establishing  a  right  which  his  opponents  ought  to  have  known  to 
be  well  founded  (i).  Trustees,  moreover,  are  subject  to  the  same 
incidental  rules  with  respect  to  expenses  of  process  and  the  conduct 
of  litigation  as  other  litigants.  Execution,  pending  appeal,  will  be 
issued  against  them  in  ordinary  course  (c).  A  trustee  who  is  in 
the  position  of  an  undischarged  bankrupt  may  be  compelled  to  find 

(a)  See  Gordon' a  Tra,  v.  Stewart,  26  May  1833,  US.  666  ;  Wylk  v.  Smith, 

Jan.  1822,  1 S.  271 ;  Grant  v.  Gibson-  16  Nov.  1834,  13  S.  40 ;  Sandman  v. 

Craig,  30  May  1829,  7  S.  686.  Shepherd,  4  July  1836,  13  S.  1037. 

(6)  Clyne's  Trs.  ▼.  AUton,  8  Feb.  (c)  Robertson  v.  Morrison,  4  Dec. 

1840,  2  D.  654 ;  Gibson  v.  WiUcie,  26  1823,  2  S.  653. 
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caution  for  expenses  (a).  And  a  trustee  who  furnishes  the  means 
of  prosecuting  an  action  in  the  name  of  his  constituent  may  be 
decerned  against  for  expenses  qua  dominus  litis  (b). 

Although,  as  we  have  seen  in  the  previous  chapter,  an  action  ^®"2^  f®" 
directed  acrainst  parties  as  trustees  will  not  authorize  a  personal  expenseHmay 

.  ,  ,  ,  \  ^  he  pronoimoed 

decermture  (c\  and  still  less  the  execution  of  personal  diligence  in  an  action 

^  JT  o  against  Tnia- 

against  members  of  the  trust  ((2),  a  different  rule  has  been  sane-  teee  coUeo- 
tioned  in  regard  to  decemitures  for  expenses.  In  White  v.  Wtlr 
son  and  Co.  {e\  the  Court,  in  a  suspension  of  a  charge  against 
the  individual  trustee,  without  expressly  deciding  the  general  ques- 
tion, found  ^^that  the  chargers  are  entitled  to  payment  of  the 
sums  charged  for  out  of  any  funds  which  are  or  ought  to  be  in  the 
hands  of  the  suspender  as  trustee."  But  in  the  subsequent  case  of 
Kay  V.  WUsotCs  Trs.  (/),  the  testamentary  representatives  of  a 
truster  were  decerned  against  personally  for  the  expenses  occasioned 
by  their  defending  an  action  for  L.IOOO  of  damages  for  seduction, 
committed  by  their  constituent,  in  which  a  verdict  was  given  for 
L.IO,  although  they  pleaded  exemption  on  the  ground  that  they 
were  only  concluded  against  as  trustees ;  that  the  trust  estate  was 
insufScient  to  meet  the  expenses ;  and  that  they  were  bound  in  duty 
to  resist  a  claim  which  was  so  greatly  in  excess  of  the  sum  actually 
found  to  be  due.  It  would  appear,  however,  that  a  judicial  factor 
(who,  as  an  officer  of  Court,  acting  under  the  authority  of  the 
Court,  stands  in  a  less  responsible  position  towards  creditors)  cannot 
be  made  personally  liable  for  the  expenses  of  an  action  directed 
against  him  in  his  official  capacity  (^). 

The  reports  for  the  period  of  the  last  twenty  years  furnish  a  Liawuty  of    ^ 
considerable  nimiber  of  cases  upon  the  question  of  the  liability  of  Bankruptcy 

,  for  expenses* 

trustees  in  bankruptcy  for  the  expenses  of  legal  proceedings  to 
which  the  trustees  had  sisted  themselves  as  parties.  It  appears  to 
have  been  considered  at  one  time,  that  although  a  trustee  sisting 

(a)  Bichmond  v.  BaiUmCs  IV.,  18  (rf)  Gordon  v.  Campbell^  13  June 

June  1850,  12  D.  1017.  1842,  1  Bell,  428. 

(6)  WeUh  V.  M'Arikur,  15  June  (e)  WhUe  v.    Wilson  and  Co.,  2 

1826,  4  S.  710 ;  Fleming  v.  XiWfe,  2  Mar.  1843,  5  D.  763. 

Dec.  1829,  8  S.  172.  (/)  Kay  v.  Wilson's  Trs.,  6  Mar. 

(c)  Ross  v.  Herioes  Hospital,  5  Bell,  1850,  12  D.  845. 

37.  (g)  Ferguson  v.  Murray,  20  Dec. 

1853,  16  D.  260. 
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Locutpceni- 
teniim  where 
Trustee  merely 
Bists  himself  to 
make  inquiry. 


TrusteeR  can- 
not sist  them- 
selves on  con- 
dition of  not 
being  liable 
for  expenses. 


Trustee  not 
liable  for  his 
constituent's 
expenses. 


himself  in  a  depending  process  might  be  liable  for  subsequent 
expenses,  yet,  that  as  to  expenses  already  incurred,  the  contradictor 
stood  in  the  position  of  an  ordinary  creditor,  and  was  therefore  only 
entitled  to  rank  for  a  dividend  (a).  It  is  unnecessary,  however,  to 
enter  into  detail  on  this  point,  as  it  has  since  been  fixed  by  a  judg- 
ment  of  the  whole  Court  (6),  that  the  successful  party  is  entitled  to 
payment  of  the  whole  of  his  expenses  from  the  trustee^  leaving  the 
latter  to  obtain  relief  from  the  estate,  if  he  can,  by  entering  the  dis- 
bursement as  an  item  of  discharge  in  his  accounts. 

However,  in  the  subsequent  case  of  Muir  v.  The  Toy  Insurance 
Co.  (c),  it  was  held  that  a  trustee  upon  the  sequestrated  estate  of  a 
bankrupt  who  had  merely  sisted  himself,  and,  after  attending  an 
examination  of  havers,  abandoned  the  action,  had  not  so  completely 
adopted  the  suit  as  to  subject  himself  to  liability  for  expenses  in- 
curred before  the  sequestration;  but  that  the  previous  expenses 
formed  a  claim  against  the  bankrupt  and  the  sequestrated  estate 
only. 

Trustees  cannot  avoid  universal  liability  for  the  expenses  of 
process  by  proposing  to  sist  under  condition  that  they  shall  not  be 
Uable  for  expenses  incurred  prior  to  their  appearance.  It  has  been 
expressly  decided  that  trustees,  if  they  compear  at  all,  must  be  sisted 
unconditionally  (d). 

On  the  other  hand,  a  trustee  for  creditors  is  not  liable  for  the 
expenses  previously  incurred  by  the  bankrupt's  own  agent.  He 
may  even  uplift  a  consigned  fund  without  deduction,  and  the  agent 
can  only  rank  for  a  dividend  («). 


(a)  Compare  Kidd  v.  Brown^  17 
May  1828, 6  S.  825 ;  Grant  v.  Gibson- 
Craig,  30  May  1829,  7  S.  686;  and 
Sandeman  v.  Shepherd,  4  July  1835, 
13  S.  1037 ;  with  Cullen  y.  Fontaine, 
27  May  1831,  9  S.  637 ;  and  Gibson  y. 
mUcie,  25  May  1833,  US.  656. 

(6)  Torbet  v.  Borthtoick,  23  Feb. 
1849, 11  D.  694 ;  Morrison  y.  Dundas, 
11  July  1809,  F,  C. ;  Paterson  v. 
M^LeUand,  infra;  Scott  v.  Pattison, 
21  Dec.  1826,  5  S.  172. 

(c)  Muir  y.  Tay  Insurance  Co,,  14 
Feb.  1843,  5  D.  579.  It  has  been  ob- 
aeryed,  that  in  decerning  against   a 


trustee  for  expenses  of  process  (where 
it  is  meant  that  he  shall  himself  be 
liable  if  there  are  not  sufficient  trust 
funds),  the  proper  form  is  to  decern 
against  him  personally,  and  not  as 
trustee.  Davidson's  Trs,  v.  Carr,  21 
June  1850,  12  D.  1069. 

(d)  Buchanan  v.  Corbet^  Borthwick, 
a-  Co.,  15  June  1827,  5  S.  805  ;  Sande- 
man v.  Shepherd,  etc.,  4  July  1835, 
13  S.  1037. 

(e)  Peddie  v.  Davidson,  17  July 
1856,  18  D.  1306.  See  contrh,  Pater- 
son v.  M^Lelland,  4  June  1824,  3  S. 
103. 
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We  have  still  to  notice  a  class  of  actions^  very  important  as  re-  Expenses  in 

---.-,.,  ^     .  fit  Beductions  of 

gards  the  liability  of  the  trustees^  on  account  of  the  enormous  Trust  Settle- 
expense  attending  them, — we  refer  to  actions  of  reduction  of  trust 
settlements.  The  effect  of  reduction  being  to  destroy  the  title  of 
the  alleged  trustees  of  the  settlement  altogether,  it  follows  that 
trustees  defending  a  reduction  could  have  no  privilege  in  respect  of 
their  title  as  such,  had  the  law  been  even  less  settled  than  it  is 
in  regard  to  the  liability  of  trustees  to  persons  not  claiming  under 
the  settlement.  Accordingly,  in  the  latest  case  in  which  the  ques-  Trustees  are 
tion  was  raised  (a),  it  was  ruled  by  a  unanimous  judgment  of  the  maintaining 
Second  Division,  affirming  Lord  Einloch's  interlocutor,  that  trustees  deed. 
representing  the  interests  of  a  married  lady  as  lif  erenter  and  her  ^^^^' 
children  as  fiars,  were  liable,  in  consequence  of  unsuccessfully  de- 
fending a  reduction  of  a  trust  assignation,  to  account  for  the  fund 
which  was  the  subject  of  competition,  without  any  deduction  for  the 
expenses  of  the  action.  The  Lord  Justice-Olerk  (b)  observed,  that 
the  argument  that  trustees  were  entitled  to  indemnity  for  the  ex- 
pense  of  defending  an  invalid  disposition  in  their  favour,  was  an 
entire  perversion  of  the  ordinary  rule,  that  trustees  are  entitled  to 
be  relieved  from  expenses  incurred  in  defending  the  trust  estate,  or 
the  trust  deed.  That  the  unsuccessful  parties  were  called  trustees, 
did  not  affect  the  question ;  because  there  were  other  parties  whose 
interests  had  been  affected  by  the  trust  assignation,  and  it  was  im- 
possible, after  they  had  successfully  resisted  the  enforcement  of 
that  assignation,  to  hold  that  they  ought  to  pay  the  expenses  of  the 
parties  who  had  attempted  to  deprive  them  of  their  rights.  The 
interests  of  minors  were  sufficiently  protected  by  leaving  their  de- 
fence to  their  legal  guardians,  or,  if  necessary,  by  applying  for  the 
appointment  of  a  tutor  ad  litem.  ^^  If,"  said  his  Lordship,  in  con- 
clusion, ^^  trustees  do  not  see  that  they  are  in  safety  to  defend  an 
action,  it  is  quite  competent,  and  not  unusual,  that  they  should 
appeal  to  the  parties  and  say,  *  Do  you  wish  us  to  defend  this  action? 
because,  if  you  do,  you  must  furnish  us  with  funds.'  And  nothing 
could  be  fairer  than  that  the  trustees  should  have  so  addressed  Mr 
M.  and  his  wife,  who  adequately  represent  all  these  parties ;  and  if 

(a)  Graham  v.  Marshall^  22  Nov.      see  the  cases  in  the  note  at  the  end  of 
1860,  23  D.  41 ;  cases  of  CJialmers^      the  chapter. 
Kirlq>atricky  and  Morrison^  infra ;  but  (b)  Lord  Glencorse,  23  D.  43. 
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Chatmeny. 
SootL 


Bednction  ex 
capkekctL 


If  pajrtof  a 
multiform 
settlement 
is  reduced, 
Tnisteeeara 
not  liable. 


they  declined  to  assist  the  trustees,  then  the  tnistees  were  qnite 
entitled  to  allow  decree  in  absence  to  go  oat,  and  I  cannot  see  that 
any  after  liability  could  attach  to  them." 

This  decision  is  in  accordance  with  the  principle  established  in 
Chalmers  y.  Scott  (a),  where  trustees  under  a  disposition  in  trust 
for  the  establishment  of  a  charity  respecting  which  there  had  been 
a  considerable  amount  of  litigation,  and  which  was  ultimately  re- 
duced by  the  granter  as  not  being  his  deed,  were  found  personally 
liable  for  the  expenses  of  the  litigation.  This  was  certainly  a  case 
of  hardship,  because  there  were  no  beneBdaries  from  whom  an  in- 
demnity could  have  been  obtained,  and  there  were  strong  grounds 
for  contending  that  the  ostensible  granter  of  the  deed  ought  to  have 
been  made  to  bear  the  expense  of  reinstating  himself  in  his  title  to 
the  property.  However,  the  trustees  were  not  necessitated  to  de- 
fend ;  and  in  the  circumstances  they  ought  to  have  declined  the 
trust,  and  petitioned  for  the  appointment  of  a  judical  factor. 

Even  in  a  case  of  reduction  ex  capite  lectiy  where  the  validity  of 
the  conveyance  could  not  be  determined  without  a  trial,  the  trustees 
were  found  liable  by  the  First  Division  to  account  for  the  whole 
fund,  without  deduction  of  their  own  expenses,  although  the 
Court,  moved  by  the  remonstrances  of  Lord  Mackenzie,  altered  the 
interlocutor  of  the  Lord  Ordinary  in  so  far  as  it  found  the  trustees 
liable  to  the  pursuer  for  the  expenses  incurred  by  him  (b).  There  does 
not  appear  to  be  any  precedent  for  condemning  trustees  to  pay  the 
expenses  on  both  sides  in  cases  similar  to  those  under  consideration. 

When  trustees  become  parties  to  an  action  with  the  object  of 
defending  the  truster^s  settlements  as  a  whole,  it  would  appear, 
although  the  question  is  not  free  from  doubt  (c),  that  they  are  en- 
titled to  their  expenses,  notwithstanding  that  one  of  the  instruments 
upon  which  their  title  is  founded  is  set  aside  or  held  to  be  inoperative. 


Tnisteeis 
entitled  to 
the  expenses 
of  raising  an 
Action  of  Dis> 
tribntion ; 


n.  Expenses  in  Litigation  with  Parties  claiming  under  the  Settlement, 

As  trustees  are  entitled  to  be  indemnified  by  the  parties  bene- 
ficially interested  for  the  necessary  expenses  attendant  upon  the 

(a)  Chalmers  y,  Scotty2SJvaielSS0^  (c)  Compare  Stainton  y.  Stainton^ 
8  S.  961.  See  Kirkpatrick  y.  Irvine,  17  Jan.  1828,  6  S.  363,  with  Graham 
18  June  1848,  10  D.  367.  v.  MarshaU,  22  Nov.  1860,  23  D.  41. 

(b)  Morrison  v.   Morrison's   7V»., 
23  Dec  1848,  11  D.  297. 
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execution  of  the  tniflt|  it  follows  that^  in  the  discnssion  of  questions 
as  to  the  relative  interests  of  those  parties,  trustees  do  not,  as  a 
general  rule,  incur  liability  for  the  expense  of  bringing  the  case 
into  Court.  To  understand  the  distinctions  that  have  been  taken  in 
exceptional  cases,  it  is  necessary  that  we  should  distinguish  between 
the  position  of  a  trustee  who  appears  as  holder  of  a  fund,  or  for  his  bat  not  if  he 
own  exoneration,  and  that  of  a  trustee  following  out  proceedings  as  an  active  Hti- 
an  active  defender.  ^^ 

In  the  former  class  of  cases,  the  rule  is  that  a  trustee  is  not  only  Baiaer's  ex- 
not  liable  to  successful  claimants,  but  that  he  is  entitled  to  retain 
out  of  the  funds  in  his  hands  his  expenses  as  raiser,  as  well  as  those 
incurred  in  obtaining  his  discharge  (a). 

However,  if  an  action  of  exoneration  is  rendered  necessarv,  in  Trustee  not 

'  '^^         entitled  to 

consequence,  not  of  any  unreasonable  refusal  on  the  part  of  the  expenses  if 

.     .  .  .  ...  litigation  be 

beneficiaries  to  acquiesce  in  an  extrajudicial  settlement,  but  by  rea-  the  result  of 
son  of  the  fault  of  the  trustee  himself — as,  for  instance,  in  neglect- 
ing the  duties  of  his  office,  whereby  the  trust  estate  has  been  in- 
jured (6),  or  its  affairs  have  fallen  into  confusion  (c) — the  trustee 
must  bear  the  cost  of  his  own  exoneration,  including,  if  neces- 
sary, the  expense  of  a  judicial  accounting.  On  this  principle  also, 
where  a  trustee  had  gone  to  reside  in  England,  leaving  the  trust 
papers  in  the  hands  of  a  co-trustee  and  beneficiary,  and  for  several 
^  «A  .0  p.«  i.  tl„  ^d™™«».  of  .h,  :i,  ».d  ™de  .0 
attempt  to  obtain  authority  to  resign  his  office,  the  Court,  while 
granting  the  prayer  of  a  petition  at  his  instance  for  recovery  of  the 
trust  papers,  refused  to  give  him  the  expenses  of  the  application  out 
of  the  trust  estate  (d).  And  where  a  trustee,  instead  of  raising  an 
action  in  his  own  name  for  distribution  and  exoneration,  joined  a 
beneficiary  as  an  active  litigant  in  a  process  of  count  and  reckoning 
against  his  co-trustee,  which  was  afterwards  withdrawn,  the  Court 


his  own  fanlt. 


(a)  Neilson's  Tra.  v.  Peacock,  14 
Dec.  1822,  2  S.  89 ;  Gumming  v.  Hay, 
28  Feb.  1884,  12  S.  508 ;  Taylor  v. 
NobU,  24  May  1836,  14  S.  817  ;  Dun- 
bar v.  Sinclair,  14  Nov.  1850,  13  D. 
54 ;  Kirkland  v.  Crighton,  3  Feb.  1842, 
4  D.  613.  See  the  ensuing  chapter  on 
the  Discharge  of  Trustees,  where  the 
subject  of  judicial  exoneration  is  more 
fully  dificusBed. 


(b)  See  the  cases  on  Liability  in  the 
preceding  chapter. 

(c)  Hm  T.  Hia,  15  Jan.  1866,  18 
D.  316;  Kerr's  Trs.  v.  Moody,  19 
June  1850,  12  D.  1041.  The  party 
found  liable  was  a  judicial  factor,  but 
the  principle  is  the  same  in  both 
cases. 

(<2)  HiU  V.  HiU,  supra.  See  Nxcol 
V.  Cameron,  19  June  1829,  7  S.  777. 
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refused  to  award  him  the  expenses  of  a  subsequent  action  in  his 
own  name,  for  the  purpose  of  distribution  and  exoneration  (a)« 

As  it  would  be  contrary  to  equity  that  the  share  of  a  succession 
falling  to  an  individual  legatee  should  be  absorbed  or  diminished  by 
the  expense  to  which  he  has  been  necessarily  put  in  asserting  his 
right,  it  follows  that  trustees  resisting  a  claim  in  a  multiplepoinding 
are  not  entitled  to  charge  their  expenses  against  the  individual  lega- 
tee (b).  We  have  already  said,  that  it  is  no  part  of  the  duty  of  a 
trustee  to  interfere  in  a  question  of  competition  between  beneficiaries. 
In  so  doing,  he  will  probably  involve  himself  in  personal  liability  to 
the  claimants  (c) ;  though,  if  he  litigate  in  good  faith,  having  no 
personal  interest  in  the  result  of  the  competition,  he  may  perhaps 
be  allowed  his  expenses  out  of  the  estate  (d). 

Trustees  or  guardians  entering  into  litigation  in  a  foreign  Court, 
in  defence  of  the  powers  with  which  they  have  been  invested, 
agreeably  to  the  law  of  their  own  country,  for  the  protection  of  the 
personal  property  of  a  minor,  are  entitled  to  claim  their  expenses 
out  of  the  minor^s  estate  (e). 

The  general  proposition,  that  the  trustee's  expenses  in  an  action 
f(Nr  distribution  and  exoneration  form  a  charge  against  the  trust 
estate,  implies,  of  course,  that  if  the  residuary  estate  be  insuffi- 
cient to  meet  the  expense,  it  must  be  defrayed  by  the  legatees  in 
rateable  proportion  (/)• 

The  claims  of  competing  creditors  under  a  voluntary  trust  fall 
to  be  dealt  with  on  the  same  footing  as  those  of  beneficiaries  under 
a  gratuitous  settlement.  Accordingly,  the  trustee's  expenses  for 
bonafde  opposition  to  a  preferable  claim  form  a  charge  against  the 


(a)  Fotheringham  t.  Saltoun^  8  Feb. 
1852,  14  D.  427.  See  also  Smith  v. 
Telford,  29  Jime  1838,  16  8.  1223, 
where  it  was  laid  down  by  Lord  Fol- 
lerton,  that  tnisteee  are  liable  to  the 
benefidaries  if  they,  from  over-scrupu- 
lotisness  or  obstinacy,  engage  in  litiga- 
tion, occaaiooing  great  and  nnnecee- 
aary  expense,  which  it  would  be  ud  just 
to  impoae  on  those  holding  the  bene- 
ficial interest  in  the  trust. 

(6)  Cameron  v.  Anderson,  infra; 
Murray  v.  Johnston,  24  Mar.  1831,  9 
S.  631.    Aa  to  the  right  of  the  bene- 


ficiary to  claim  his  expenses,  aee  Chap- 
ter XXIX.,  Beneficiary's  Right  of 
Action. 

(c)  Murray  v.  Johnston,  supra, 

(d)  Cameron  v.  Anderson,  12  Nov. 
1844,  7  D.  92. 

(e)  Johnston  v.  Beattie,  29  Jan. 
1856,  18  D.  343;  <S(tiarf  y.  Stuart 
(Marquis  of  Bute's  case),  17  May  1861, 
4  Macq.  1 ;  and  see  Stewart  ▼.  Camp- 
bell, 12  Feb.  1830,  8  S.  512. 

(/)  Cameron  v.  Anderson,  12  Nov. 
1844,  7  D.  92. 
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estate,  though  not  against  the  successful  competitor  (a).  If  there 
are  no  surplus  funds  available,  the  trustee  will  not  be  personally 
liable  for  the  claimant's  expenses,  unless  he  has  acted  in  collusion 
with  the  bankrupt,  or  been  guilty  of  professional  impropriety  (6). 
In  virtue  of  his  right  to  indemnity,  he  is  entitled,  even  in  a  question 
with  a  preferable  creditor,  to  retain  the  amount  of  his  expenses 
necessarily  or  profitably  incurred  in  the  administration  of  the  trust  (<;). 


(a)  Carsewell  v.  MuniCs  Trs.^  21 
June  1882,  10  S.  677;  Cleghom  y, 
Gordon,  16  Jan.  1827,  5  S.  203.  In 
oonnection  with  the  claima  of  creditors, 
we  may  direct  attention  to  the  impor- 
tant question,  whether  a  trustee  in 
bankruptcy,  requiring  and  obtaining 
delivery  of  the  bankrupt*8  title  deeds 
from  his  agent  (subject  to  his  lien), 
incurs  personal  liability  to  the 
agent.  The  true  principle  seems  to 
be  that  if  the  trustee  has,  on  behalf 
of  the  estate,  taken  benefit  by  the 
delivery  of  the  titles,  he  is  bound  to 
give  effect  to  the  lien,  and  is  liable  for 
neglecting  to  do  so  on  the  principles 
explained,  supra,  II.,  30.  See  Rennie 
^  Webster  v.  Myles,  8  Feb.  1847,  9 
D.  619;  and  the  authorities  cited  in 
I^rd  Cunninghame*8  Note. 

(b)  Schuurmans  v.  Goldie,  7  Mar. 
1829,  7  S.  659.  See  Cabbel  v.  MiUer's 
TV.,  8  July  1828,  6  S.  1101 ;  BeU  v. 
Wright,  19  Nov.  1842,  6  D.  162. 

(c)  With  respect  to  the  expenses  of 
competitions  among  beneficiaries,  the 
later  practice  is  to  award  expenses 
against  the  unsuccessful  party  in  a 
multiplepoinding,  just  as  in  any  other 
suit ;  and  this  is  just,  because  there  is 
no  reason  why  a  party  claiming  a  fund 
to  which  he  is  not  entitled  should  be 
provided  with  the  means  of  doing  so 
at  the  expense  of  his  opponent.  The 
cases  in  which  it  appears  from  the  re- 


ports that  the  expenses  of  competitions 
have  been  allowed  out  of  the  trust 
estate,  are  of  no  value  as  precedents, 
unless  it,  the  report,  also  states  that 
the  liability  of  the  estate  for  expenses 
was  disputed;  for  such  interlocutory 
findings  as  to  expenses  are  frequently 
pronounced  on  the  authority  of  a  state- 
ment at  the  bar,  that  the  parties  had 
agreed  to  lay  the  joint  expense  of  the 
discussion  upon  the  estate.  The 
grounds  upon  which  expenses  have 
been  allowed  out  of  trust  estates  to  the 
unsuccessful  parties  are,  that  the  deed 
is  challengeable  upon  some  general 
ground,  such  as  uncertainty  in  the 
object,  which  could  not  be  determined 
without  recourse  to  judicial  proceed- 
ings (Miller  v.  Black^s  TVt.,  14  July 
1837,  2  S.  &  M'L.  866);  or  that  the 
provisions  of  the  settlement  are  ambi* 
guous,  and  that  a  litigation  was  neces- 
sary to  secure  the  title  of  the  successful 
party  (Ramsay^s  Trs,  v.  Bamsay,  12 
Feb.  1836, 14  S.  472 ;  Duguid  v.  Dun- 
das,  8  Feb.  1839,  1  D.  473 ;  Grieve's 
Trs.  V.  Bethune,  9  June  1830,  8  8. 
896).  In  Morrison's  Trs,  v.  Ni^>ei 
(30  June  1829,  7  8.  810),  the  pursuer, 
in  a  reduction  of  a  settlement  on  the 
ground  of  an  error  in  the  testing 
clause,  was  found  entitled  to  his  ex- 
penses out  of  the  estate ;  but  this  de- 
cision would  not  now  be  followed  as  a 
precedent. 
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CHAPTER  XXVL 

OF  THE  EXTINCTION  OF  THE  TRUST  AND 
DISCHAKGE  OF  THE  TRUSTEES. 

Dutj  of  diB-      It  is  equally  the  duty  and  the  right  of  the  trustee,  after  all  the 

tribudon  after  i  i  «•   i/»ii    i  i  «      i 

fulfilment  of  temporary  purposes  of  the  trust  have  been  f ulfiUed,  to  make  a  final 
distribution  of  the  remaining  estate,  and  to  discharge  himself  of  the 
burden  of  the  trust,  by  conveying  or  paying  over  the  residue  to  the 
truster,  if  alive,  or  if  otherwise  to  the  heirs  or  disponees  of  the 
equitable  interest.  As  a  general  rule,  a  trustee  cannot  be  compelled 
to  denude  of  his  office  while  there  are  trust  purposes  remaining  un- 

but  not  whfle     fidfilled  (a).     His  duty  as  protector  of  the  settlement  requires,  in 

numoses  &.10  ^  •»  *  * 

unfulfilled.        most  cases,  and  more  especially  if  there  are  minor  beneficiaries,  that 

he  should  retain  a  certain  control  over  the  trust  property, — a  duty 
which  cannot  be  discharged  by  investing  the  funds  in  the  names  of 
those  who  are  beneficially  interested  in  the  succession. 
Trustee  must  Suppose,  for  instance,  that  the  destination  is  to  a  plurality  of 

protect  contin-  persons  with  right  of  survivorship,  or  to  parties  successively  sub- 
stituted to  the  succession,  it  is  clear  that  in  such  a  case  the  trust 
must  be  kept  up  for  the  protection  of  the  contingent  interests.  By 
investing  the  funds  in  the  name  of  the  institute,  subject  to  the 
terms  of  the  destination,  the  trustee  would  put  it  in  the  power  of  the 
institute  to  commit  a  breach  of  trust.  The  destination  over  would  not 
prevent  him  from  giving  a  good  title  to  a  purchaser.  Again,  if 
there  are  annuities  or  liferent  interests  charged  upon  the  general 
succession,  the  trustee  is  entitled,  and  it  will  be  his  duty,  unless  the 
consent  of  the  annuitants  is  obtained  to  a  different  arrangement  (6), 
to  retain  a  capital  sum  in  his  hands  yielding  a  sufficient  return  to 

(a)  See,  however,  StcUnton  v.  Stain-  (h)  VAmy  v.  Nicolson's  Tra,,  5  Dec. 

ton'a  Trt .,  25  Jan.  1860,  12  D.  672.  1850,  13  D.  240 ;   Hurne  v.  Stewart, 

26  Nov.  1884,  13  S.  90. 


n 


Ch.  XXVI.]     RIGHTS  OF  ANNUITANTS— INDEMNITY.  81 

meet  the  expense  of  the  annual  burdens^  leaving  a  margin  to  cover 
depreciation  or  abatement  of  interest.  Annuitants  are  not  obliged, 
for  example,  to  accept  annuities  purchased  from  an  insurance 
company;  for  they  are  entitled  to  the  security  of  a  legal  in- 
vestment in  the  funds,  or  on  heritable  security  (a).  However, 
trustees  are  not  entitled  to  deprive  the  fiar  of  his  enjoyment  of  the 
estate  on  the  ground  that  it  is  subject  to  the  burden  of  annuities ; 
for  the  interest  of  the  annuitant  is  sufficiently  secured  by  setting 
apart  a  fund  adequate  to  yield  the  required  annual  payment  (b). 
In  a  subsequent  chapter,  we  shall  consider  the  question,  whether 
trustees  are  entitled  to  encroach  upon  capital  to  satisfy  annuities  (c). 

Again,  it  is  incumbent  on  trustees  to  satisfy  themselves,  before  Trustee  is 
denuding  of  the  estate,  that  the  parties  to  whom  they  make  pay-  denuding  in 
ment  are  entitled  to  it  (cT).    If,  through  any  misapprehension  on  proper  party, 
their  part,  the  trust  funds  are  distributed  in  a  manner  not  au- 
thorized by  the  provisions  of  the  settlement,  the  loss  must  fall  upon 
the  trustees,  unless  the  heirs  of  the  settlement  were  aware  of  their 
rights  and  acquiesced  in  the  distribution  (e).    As  trustees  cannot 
be  expected  to  incur  any  risk,  they  are  entitled,  and  it  is  then-  duty, 
in  all  cases  of  doubtful  construction,  to  seek  the  authority. of  the 
Court  for  the  proposed  distribution,  in  an  action  of  multiplepoind- 
ing  and  exoneration.     A  bond  of  indemnity  may  secure  to  the  Bond  of  in- 
trustees  their  relief  against  the  party  to  whom  payment  has  been 
erroneously  made,  but  it  will  not  relieve  them  from  liability  to  ac- 
count, in  the  first  instance,  to  the  party  truly  entitled.     Where  an 
indemnity  has  not  been  asked,  it  is  doubtful  whether  the  trustees 
have  any  recourse  against  a  party  to  whom  payment  of  a  gratuitous 
provision  has  been  made  in  consequence  of  error  in  law.    In  the 


demnity. 


(a)  Scheniman  v  WiUison's  2V*.,  3 
July  1832,  10  S.  769;  F(yrsyth  v. 
KiU/our,  15  Dec.  1854,  17  D.  208; 
Davidson  v.  DobiCy  13  Feb.  1828,  6 
S.  536.  SeeBurrell  y.  Delevante,  31 
L.  J.  Gh.  365,  and  cases  there  cited. 

(b)  Watt  v.  Greenjielcrs  Trs,,  18 
Feb.  1825,  3  S.  644. 

(c)  Chapter  XXXVI.  Section  3. 

(d)  It  is  scarcely  neceasary  to  allude 
in  this  place  to  the  hazard  to  which 
trustees  may  be  exposed  in  conse- 
quence of  their  ignorance  of  the  prin- 

VOIi.  II. 


ciples  of  the  law  of  vesting.  These 
principles  are  now  beginning  to  be 
better  understood ;  and  we  may  even 
look  forward  to  the  advent  of  a  time 
when  trustees  of  a  settlement  which 
provides  for  contingent  interests  may 
be  enabled  to  wind  up  without  seek- 
ing for  judicial  exoneration. 

(e)  As  to  the  effect  to  be  given  to 
the  plea  of  acquiescence,  see  Chapter 
XXIX.  The  question  of  the  trustees' 
liability  has  been  abeady  discussed. 
Chap.  XXIV.  Section  1. 

F 
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case  of  payment  to  a  creditor  in  excess  of  the  free  f undsi  tmstees 
have  certainly  no  relief ;  f or,  as  the  whole  debt  was  ex  hypothesi 
dne  by  the  truster,  there  is  no  equity  between  the  creditor  and  the 
truster^s  representatives  entitling  the  latter  to  claim  repetition  (a). 
Duty  of  Tins-         A  frequent  source  of  uncertainty  as  to  the  parties  who  are 

te68  in  cases  of  a^  a 

uscertamtY       beneficially  entitled  to  a  succession,  is  the  disappearance  or  long- 

fts  to  T^houifir  A 

Legatee  is  in  continued  absence  of  legatees,  giving  rise  to  questions  depending 
upon  the  presumption  of  life,  either  as  at  the  period  of  distribution 
or  at  the  death  of  the  testator.  The  cases,  in  so  far  as  illustrating 
the  rule  of  evidence,  have  been  collected  by  Mr  Dickson  (&).  The 
bearing  of  those  questions  upon  the  law  of  succession  has  been 
noticed  in  the  introductory  chapter  on  the  Law  of  Vesting.  For 
our  present  purpose  it  is  sufficient  to  observe,  that  if  there  be  a 
doubt  as  to  the  time  when  the  death  of  a  beneficiary  took  place, 
the  trustees  ought  not  to  pay  without  the  protection  of  a  decree  of 
Court;  unless,  indeed,  it  is  clear  that  the  circumstances  do  not 
affect  the  descent  of  the  beneficial  interest.  In  the  latest  case  (c)j 
an  absence  of  thirteen  years  was  not  held  sufficient  to  overcome  the 
presumption  of  life  in  a  person  who  was  fifty-seven  years  of  age 
when  last  heard  of,  and  who  had  previously  been  in  the  habit  of 
regularly  corresponding  with  his  friends.  Where  the  Court  has 
ordered  payments  to  be  made  in  such  circumstances,  the  pay- 
ment has  generally  been  qualified  by  the  condition  of  finding 
caution  to  refund  (d). 
Questions  as  to  Trustees  ought  to  be  careful,  if  they  pay  to  a  beneficiary  in- 
Shro!"^*^  '^  directly,  that  the  party  by  whom  the  money  is  actually  received  has 

authority  to  act  for  his  principal ;  for  in  the  event  of  their  paying 
through  an  unauthorized  channel,  as,  for  example,  to  a  judicial 

(a)  See  Caihcart  v.  Moodie,  17  Feb.  kenzie,  11  Mar.  1847,  9  D.  928 ;  Gar- 
ISO^,  F.  C. ;  Ogihie  v.  Boswell,  24  land  v.  Stewart,  12  Nov.  1841,  4  D.  1 ; 
May  1850,  12  D.  940;  Mackenzie  v.  CampheWs  Trs,  v.  Campbell,  1  Feb. 
Thomson,  12  Nov.  1846,  9  D.  85;  1884,  12  S.  882;  Hyslop,  15  June 
Jeffrey  v.  Ure,  21  June  1825,  1  W.  1830,  8  S.  919 ;  Fettes  v.  Gordon,  7 
&  S.  565,  revg.  2  S.  646.  July  1825,  4  S.  149  ;  Lord  AMurtm 

(b)  Dickson,  Ey.  188-190 ;  and  see  v.  BaiUie,  7  Feb.  1811,  F.  C.  The 
Dig.  voce  Presomption ;  and  cases  cited  same  oonrse  has  sometimes  been  taken 
infra.  when  there  was  a  possibility  of  the 

(c)  MaUmanU  Factor  y.  Cook,  14  l^;atee'B  right  being  defeated  by  the 
Mar.  1862.  birth    of    children.      (See   Chapter 

(d)  Chambers  v.  Chambers,  14  July  XLIV.  Section  8.) 
1849,  11  D.  1859 ;   SHrling  v.  Mac- 
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factor  or  curator  who  has  not  found  caution  (a),  or  to  an  agent  or 
mandatory  whose  commission  has  expired  ((),  and  the  money  being 
misappropriated  or  lost  before  reaching  the  principal,  they  may  be 
compelled  to  pay  over  again.  A  trustee  is  entitled  to  pay  to  the 
father  of  a  minor  in  his  character  as  administrator4n*4aw,  though, 
if  the  circumstances  of  the  father  are  such  as  may  surest  doubt 
with  regard  to  the  safety  of  the  money,  they  ought  either  to  hare 
the  fund  distributed  under  the  authority  of  the  Court,  or  to  require 
security  for  the  safe  keeping  of  the  money  (c). 

Questions  as  to  the  power  of  the  beneficiaries  in  whose  names  Discharge  by 
trust  money  has  been  invested  in  terms  of  a  directi(»i,  to  uplift  the  having  a  limit- 
sum  in  a  bond,  and  discharge  the  creditor,  cannot  be  tried  in  the 
form  of  a  multiplepoinding,  but  may  be  competently  raised  in  a 
suspension.  The  Court  may,  if  necessary  for  the  protection  of 
contingent  interests,  require  the  debtors  to  enter  into  an  obligation 
to  reinvest  the  money,  as  a  condition  for  gnmting  authority  to 
make  the  payment  (d). 

The  liability  of  the  trustee  to  replace  funds  which  have  been  paid  S^^^J*^ ?"  °^ 
in  error  to  a  wrong  party  may  be  extinguished  by  prescription  or  erroneous  pay- 
tacitumity;  and  if  the  error  be  merely  one  of  fact,  not  coupled 
with  gross  negligence,  the  plea  of  bona  fide  payment  will  be  avail-^ 
able  to  him.     These  defences  are  considered  in  the  subsequent 
chapter  (e). 

It  may  be  asked,  whether  trustees  are  relieved  from  tiie  con-  Advice  of 

CoiioBeL 

sequences  of  having  made  an  erroneous  distribution  of  the  estate 
by  having  acted  upon  the  advice  of  counsel  (/).  The  only  answer 
that  can  be  given  is,  that  erroneous  advice  is  no  excuse  for  acting 
contrary  to  law ;  but  that  in  transactions  depending  upon  matters 


(a)  Donaldson  v.  Kennedy,  18  June 
1888, 11  S.  740. 

(b)  Kennedy  v.  Kennedy,  15  Nov. 
1848,  6  D.  40. 

(c)  Stevenson  v.  Dumbreck,  11  Feb. 
1861, 4  Macq.  86.  See  this  point  more 
fully  noticed,  tn/ra,  p.  106,  et  seq. 

(d)  Monerieff  v.  Bethune,  1  Jane 
1844,  6  D.  1100 ;  26  Feb.  1846,  8  D. 
548. 

(e)  Chapter  XXIX.  (Beneficiary's 
Bight  of  Action  against  the  Trustee). 


(/)  Trustees  are  of  course  entitled 
to  the  expense  of  consulting  counsel 
on  all  doubtful  matters,  for  they  are 
entitled  to  such  extrajudicial  direction 
as  can  be  obtained,  at  the  expense  of 
the  estate ;  although  tiiey  are  not 
justified  in  acting  upon  it  if  erroneous, 
as  it  is  their  duty  in  doubtful  cases 
to  seek  the  direction  of  the  Court 
(Shepherd  v.  HuUon^s  TV^.,  24  Feb. 
1854,  17  D.  516 ;  see  528,  per  Lord 
J.-C.  Hope). 
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Trustee  is  en- 
titled to  an 
unconditional 
diflchaiige. 


EUiotfs  Tr$. 
y.  ElUoU. 


of  fact,  or  upon  discretion,  where  the  doctrine  of  bonafide$  affords 
a  relevant  defence,  the  fact  that  the  course  taken  by  the  trustees 
was  in  accordance  with  the  recommendation  of  an  experienced 
legal  adviser,  would  go  far  to  support  the  defence  founded  upon 
that  plea  (a).  It  is  clear  that  the  fact  of  having  been  erroneously 
advised  by  counsel  is  no  justification  to  trustees  for  erroneously 
investing  the  trust  funds.  This  defence  was  expressly  oveiruled  in 
Morrison  v.  Miller  (i),  where  trustees  were  held  liable  in  damages 
for  refusing  to  invest  in  the  funds  on  the  requisition  of  the  bene- 
ficiaries ;  and  in  Pollexfen  v.  Stewart  (c),  where  the  complaint  was, 
that  instead  of  purchasing  lands  as  directed,  the  trustees  had  in- 
vested in  the  purchase  of  feu  duties. 

If  a  trust  is  wound  up  out  of  Court,  the  trustees  may  require 
the  legatees  of  the  residuary  interest  to  execute  a  discharge  in  their 
favour;  and  such  discharge  must  be  unconditional,  and  ought  to 
include  an  obligation  to  relieve  the  trustees  from  any  contingent 
liabilities  arising  upon  the  settlement,  which  may  be  supposed  to  be 
outstanding.  This  is  illustrated  by  the  case  of  ElliotCB  Trs.  v. 
Elliott  (d),  where  trustees  having  been  required  to  denude  of  the 
residuary  estate  in  fulfilment  of  the  ultimate  purpose  of  the  trust, 
they  objected,  that  although  the  heir  had  offered  to  leave  a  certain 
sum  in  their  hands  to  answer  any  contingent  demands  that  might 
be  made  on  them,  and  also  to  find  security  for  any  expenses  they 
might  incur  in  discussing  objections  to  their  accounts,  if  they  should 
be  found  entitled  thereto,  the  offer  "was  qualified  by  a  reservation  of 
all  objections  competent  to  the  heir  to  their  accounts  and  manage- 


(a)  In  an  English  case,  noticed  by 
Mr  Lewin,  vhere  an  executor  was 
induced  to  make  an  erroneous  pay- 
ment by  a  misconception  as  to  the 
effect  due  to  a  foreign  promianry 
note  which  had  been  granted  by  the 
truster  without  consideration,  Lord 
Alvanley  said,  that  if  the  trustee  had 
been  advised  by  English  counsel  to 
make  the  payment,  he  would  not  have 
held  him  liable ;  for  a  testator  could 
not  be  permitted  to  lay  a  trap  for  his 
executor,  by  doing  a  foolish  act  which 
might  mislead  him  (^Bez  v.  Imray,  5 
Ves.  141).     And  in  Leslie  v.  BaHUe^ 


executors  were  held  excusable  for 
having  made  an  erroneous  payment 
from  misconception  as  to  the  right 
of  the  beneficiaries  under  the  law  of 
Scotland,  on  the  ground  that  they 
were  not  bound  to  know  the  law  of  a 
foreign  country  (2  Y.  &  C,  Ch.  Ca. 
91). 

(b)  Morrison  v.  MiUer,  9  Feb.  1827, 
6  S.  322. 

(c)  PoUez/en  v.  Stewart^  U  July 
1841,  3  D.  1217. 

(d)  EUiotVs  Trs,  v.  ElUott,  8  July 
1828,  6  S.  1058. 
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ment.  From  a  report  obtained  in  the  action,  it  appeared  that  the 
objections  here  referred  to  involved  the  responsibility  of  the  trus- 
tees for  transactions,  the  effect  of  which  could  not  be  determined 
without  an  inquiry  into  the  facts.  The  Court  were  of  opinion  that 
they  had  no  power  to  compel  the  trustees  to  denude,  unless  they 
coidd  at  the  same  time  grant  them  a  discharge,  and  therefore  remits 
ted  to  the  Lord  Ordinary  to  proceed  with  the  accounting. 

The  principle  is  further  illustrated  in  Edmond  v.  DingwalFa  Edmond  v. 
Tr8.  (a),  which  was  a  case  ansmg  out  oi  a  trust  of  heritable  pro- 
perty for  economical  management  and  payment  of  debts.  The 
truster  having  brought  an  action  of  denuding,  in  which  he  stated  a 
variety  of  objections  to  items  of  charge  against  the  estate,  and 
foimded  upon  an  extrajudicial  offer  to  pay  the  balance  claimed  by 
the  trustees,  under  reservation  of  the  objections  stated  in  his  conde- 
scendence, the  Lord  Ordinary  found  specially,  that  all  the  objec- 
tions stated  to  the  accounts  were  either  untenable,  or  had  been 
departed  from,  and  that,  apart  from  the  question  of  accounting,  the 
trustees  had  stated  no  grounds  for  resisting  the  conclusions  for  de- 
nuding, decerned  against  the  trustees,  and  found  neither  party 
entitled  to  expenses.  But  the  Second  Division,  being  of  opinion 
that  the  trustees  were  entitled  to  retain  the  estate  until  they  received 
a  discharge  in  full,  allowed  them  to  take  credit  for  the  expense  of 
resisting  the  action. 

It  has  now  been  decided,  that  the  legatee  of  a  specific  sum  is  a  receipt  is  a 
not  bound  to  grant  a  formal  discharge,  and  that  a  simple  receipt  charge^ii  the 
upon  a  penny  stamp  is  a  sufficient  acquittance  to  the  trustee  (b).  wcjf.* 
The  Court  professed  to  reserve  the  question,  whether  a  formal  dis- 
charge could  be  demanded  from  a  residuary  legatee.    But  it  can 
scarcely  admit  of  serious  doubt,  that  the  donees  of  a  residuary 
interest  are  bound,  not  only  to  acknowledge  receipt  of  the  money, 
but  to  discharge  the  trustee  of  his  intromissions. 

If  the  beneficiary  refuses  to  grant,  or  is  disqualified  by  reason  Trustee 
of  legal  or  conventional  incapacity  from  granting,  a  valid  extraju-  judicial  exon- 
dicial  discharge,  the  trustee  is  not  bound  to  retain  the  property,  or  h^cannot  ^^ 
to  wait  for  exoneration  until  an  action  of  denuding  is  instituted  chw^e.*  ^^" 
against  him.     He  may  sue  for  his  own  discharge  in  an  action  of 

(a)  Edmond  y.  DingwdWs  Trs.,  16  (h)  Fleming  v.  Brown^  6  Feb.  1861, 

Nov.  1860,  23  D.  21.  23  D.  443. 
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exoneration  at  the  ezpenie  of  the  estate.  For  example,  where  a 
power  was  given  to  trustees  of  a  family  settlement  to  retain  the 
share  of  any  child  to  whom  they  might  think  it  improper  to  entrust 
it,  either  on  account  of  extravagance,  disapation,  weakness,  losses  in 
trade,  or  other  unforeseen  drcnmstances ;  and  the  husband  of  one 
of  the  truster^s  danghters  became  insolvent,  and  was  under  trust,  the 
Court,  altering  a  judgment  of  Lord  Meadowbank,  allowed  the  trus- 
tee the  expenses  of  obtaining  a  judgment  on  the  question,  whether 
he  was  bound  to  pay  to  the  husband  (a).  It  is  quite  settled,  that 
the  objection  of  no  double  distress  will  not  hold  where  the  trustee  is 
unable  to  obtain  an  extrajudicial  discharge,  whether  the  di£Sculty 
arise  from  unwillingness  to  settle  on  the  part  of  the  beneficiaries,  or 
from  the  minority  or  non-residence  of  any  of  the  parties*  The  plea 
that  all  the  trustees  do  not  concur,  is  equally  irrelevant;  because 
the  object  sought  in  an  action  of  exoneration  is  the  indemnity  of 
the  individual  trustee  (6).  One  trustee  is  not  justified  in  opposbg 
an  action  of  exoneration  against  his  co-trustee,  on  the  ground  that 
the  latter  had  taken  no  active  part  in  the  management  of  the  trust, 
or  that  there  is  no  apparent  risk  of  liability ;  for  although  the  trus- 
tee has  not  interfered  actively,  he  may  nevertheless  have  incurred 
liability  (c).  ^^  It  is  not  necessary,"  said  Lord  Fullerton,  in  a 
case  of  this  kind  (<2),  ^  that  there  should  be  actual  competition ;  it 
is  enough  that  there  is  a  possibility  of  competition.  I  cannot  see 
what  interest  the  co-trustee  had  to  oppose  the  action.  It  is 
said  that  it  occasioned  unnecessary  expense.  If  the  parties  in- 
terested had  been  all  paid,  and  were  ready  to  grant  discharges, 
what  matter  is  it  whether  the  discharges  were  given  before  or 
after  the  raising  of  the  action  1  There  was  nothing  but  a  formal 
action  brought  to  make  the  raiser  perfectly  safe.  The  only  ex- 
pense has  arisen  from  the  opposition"  (e).  Where  the  same  body 
of  trustees  hold  separate  appointments  under  two  different  deeds 
relating  to  the  same  succession,  they  have  been  held  entitled  to 

(a)  Neils<m*s  Trs,  v.  Peacock^   11  ment  of  the  Court;  and  Cumming  y. 

Dec.  1822,  2  S.  89.  Hay,  infra, 

Q))  See  Taylor  v.  Noble,  24  May  (c)  Cumming  v.  Hay,  28  Feb.  18S:^, 

1836,  U  S.  817,  where  both  objections  12  S.  508 ;  Dunhar^s  caae,  infra. 

were  repelled,  first  by  Lord  Gorehouae,  (d)  Dunbar  v.   Sinclair,  14  Nov. 

and  afterwards  by  a  unanimons  judg-  1850, 13  D.  54. 

(e)  13  D.  60. 
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combine  the  affairs  of  both  under  one  process  of  mnltiplepoinding 
or  exoneration  (a). 

If  a  beneficiary  withdraws  his  instance  from  an  action  of  denud-  Trustee  may 

,  ,  Bud  for  ezoner- 

ing  or  count  and  reckoning,  raised  in  the  joint  names  of  himself  and  ation  without 

-  ,  ,  ,  ,  confient  of  the 

one  of  the  trustees  against  another  trustee,  the  pursumg  trustee,  Benefioiaiies. 
who  is  thus  deprived  of  the  means  of  obtaining  judicial  exoneration 
in  the  original  action,  may  bring  a  midtiplepoinding  and  exoneration 
in  his  own  name,  at  the  expense  of  the  trust  estate,  for  the  purpose 
of  obtaining  his  discharge  (b).  Where  an  action  of  accounting  was 
raised  by  beneficiaries,  with  concurrence  of  a  trustee,  against  the 
other  trustees,  it  was  held  that  the  representatives  of  the  concmring 
trustee  were  not  necessary  parties  to  the  suit ;  the  argument  on  the 
other  side  being,  that  the  defenders  were  entitled  to  have  them 
sisted,  in  order  that  they  might  have  better  security  for  their  ex- 
penses (c). 

Where  trustees  are  bound  by  the  constitution  of  the  trust  to  Exoneration 
convey  the  estate  to  a  different  body  of  trustees,  it  is  clear  that  the  denndinK  in 
right  of  the  original  trustees  to  obtam  their  discharge,  and,  if  t^°*^ 
necessaiy,  judicial  exoneration  from  their  successors,  must  depend 
upon  the  same  conditions  which  regulate  the  rights  of  trustees  denud* 
ing  in  favour  of  the  beneficiaries  themselves.  Thus,  a  judicial 
factor  who  has  been  allowed  to  retire,  is  entitled  to  exoneration 
before  handing  the  estate  over  to  his  successor,  and  may  claim  the 
expenses  of  his  discharge  from  the  estate,  in  the  event  of  an  action 
of  accounting  being  instituted  against  him  (d).  It  may  be  observed, 
that  in  this  case  the  interest  of  the  retiring  trustee,  or  body  of 
trustees,  to  obtain  exoneration  from  the  Court  is  peculiarly  strong; 
for  although  the  purposes  of  the  trust  are  supposed  not  to  have  been 
exhausted,  and  the  trustee  would  not  therefore  be  in  a  position  to 
ask  a  discharge  from  the  beneficiaries  themselves,  he  must  cede  pos- 
session of  the  documents  which  instruct  his  administration  and 
vouch  his  payments.  And  no  discharge  which  the  new  admini* 
strators  could  grant  in  their  fiduciary  capacity  would  be  available 
to  the  outgoing  trustee  either  as  a  personal  obligation  of  indemnity, 

(a)  Cummingr.  Hay^  28  Feb.  1834,  (c)  Darling  v.  Adamson^  20  Nov. 

12  S.  508.  1841,  4  D.  48. 

(6)  FoAmn^^Aamv.  .SaZtoim,  8  IJan.  (d)  MylesY,  Ireland,  6  Mar.  1866, 

1852,  14  D.  427.  17  D.  591. 
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Whether  dig- 
chuigecan 
be  opened  up. 


Implied  dis- 
charge and  ho- 
mologation. 


or  as  a  bar  to  subsequent  actions  at  the  instance  of  beneficiaries 
who  were  not  parties  to  it 

After  a  trustee  has  been  formally  discharged,  it  is  incompetent 
to  open  up  his  transactions,  unless  upon  precise  and  relevant  aver- 
ments of  actual  fraud  (a).  Acts  of  constructive  fraud,  as,  for 
example,  purchases  of  the  trust  property  by  the  trustee,  afford  no 
sufficient  ground  for  reopening  accounts  after  a  final  settlement, 
as  such  transactions,  being  within  the  knowledge  of  the  parties,  are 
held  to  be  condoned  by  the  discharge  (&).  And  even  the  implied 
dischaige  arising  from  long  taciturnity,  amounting  to  acquiescence, 
has  been  held  sufficient  to  protect  the  trustee  against  an  action  of 
payment  (c),  or  for  breach  of  trust.  But  the  law  will  not  readily 
presume  that  a  party  has  consented  to  injustice ;  and  in  order  that 
tacit  consent  may  be  available  as  a  protection,  the  party  must  have 
been  mi  juris  (i),  not  ignorant  of  his  rights  (e),  and  fully  aware  of 
the  true  nature  of  the  transaction  (/).  A  mere  non  repugnantia 
is  not  sufficient  homologation  (g).  On  the  other  hand,  a  letter 
authorizing  a  trustee  to  proceed  with  a  sale  of  trust  property  to 
himself,  and  promising  not  to  challenge  it,  will  be  binding  on  the 
writer  (h).  And  where  a  bankrupt  had  been  present  at  the  sale  of 
his  estate,  and  had  acted  as  attorney  for  the  trustee  when  infeft- 
ment  was  passed  on  his  purchase,  and  concurred  with  the  creditors 
in  a  petition  for  the  exoneration  and  discharge  of  the  trustees,  the 
Court  unanimously  assoilzied  the  trustee  from  a  reduction  at  the 
instance  of  the  heir  of  the  bankrupt  (t).  It  may  be  mentioned  that 
in  this  case  the  bankrupt  had  also  taken  a  lease  of  part  of  the  estate 
from  the  trustee,  and  lived  on  the  estate  for  thirty*nine  years  before 
the  challenge.     In  an  early  case,  a  back-bond  of  trust  found  in  the 

(a)  Campbell  y.  Montgomery,  30  May  8  S.  820 ;  Stewart  ▼.  Maconochie,  4 
1822, 1  S.  446 ;  Robertson  v.  Scott,  3 
July  1834,  12  S.  876 ;  Macpherson  v. 
Macpherson,  16  July  1841,  3  D.  1242 ; 
Blyik  y.  Chishobn,  2  Mar.  1833,  US. 
512;  Kyk's  Tr.  v.  Allan,  23  Nov. 
1832, 11  S.  87 ;  and  see  Hume  y.  Stew- 
art, 26  Nov.  1884,  13  S.  90. 

(&)  Duke  of  Gordon  y.  Innes,  5  July 
1822,  1  S.  Ap.  Ca.  169 ;  Thorbum  v. 
Martin,  8  July  1853,  15  D.  845 ;  Ro- 
bertson y.  Scott,  supra, 

(c)  Scott  y.  Mitchell,  27  May  1830, 


Feb.  1836,  14  S.  412. 

(d)  Irving  y.  Taif,  3  June  1808,  F.  C; 
M.  Appx.  Death-bed,  No.  6 ;  Brodie  y. 
Brodie,  6  July  1827,  5  S.  900. 

(e)  Duke  of  Gordon  v.  Innes,  supra. 
(/)  Thorbum  y.  Martin,  supra, 
(g)  Taylor  v.  Watson,  20  Jan.  1846, 

8  D.  404. 

(h)  DuffY.  Gorrie,  23  May  1849, 11 
D.  1054. 
(t)  Fraser  y.  Hdnkey,  13  Jan.  1847, 

9  D.  415. 
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repositories  of  the  trustee,  was  held  to  afford  a  presumption  that  the 
trust  was  discharged  (a). 

Where  the  beneficiaries  consist  of  a  numerous  class  of  persons,  one  Creditor 
as,  for  example,  the  truster's  creditors  in  bankruptcy,  a  discharge  by'a  disoharge 
by  the  general  body  will  not  deprive  the  individual  creditor  of  his  oSw  ^^ 
right  to  reduce  an  illegal  transaction,  imless  some  act  of  acquiescence  ^^ 
can  be  brought  home  to  him  (&). 

A  discharge  of  trust  intromissions,  as  it  is  a  deed  which  the  Legatee 
beneficiary  is  under  obligation  to  grant,  will  not  be  extended  so  as  Trustee  does 
to  affect  other  interests  than  those  to  which  it  was  intended  to  dLs^^eh^ 
apply.    For  example,  a  discharge  granted  to  trustees  does  not  imply  queetion  with 
a  renunciation  of  the  grantor's  legal  provisions  in  a  question  with  ^^^^ 
other  beneficiaries  (c).    Where  several  beneficiaries  execute  a  joint 
discharge  in  favour  of  the  trustee  for  their  respective  rights  and 
interests,  with  a  clause  of  absolute  warrandice,  they  are  not  held 
to  warrant  the  validity  of  the  discharges  by  one  another;  for  absolute 
warrandice  in  a  discharge  imports  no  more  than  an  indemnity  to 
the  trustee  by  each  party  to  the  extent  of  the  share  of  the  funds 
which  he  has  himself  received  (d). 

If  trustees,  directed  by  their  deed  of  constitution  to  invest  money  HnabMid  can- 
on proper  heritable  security  in  favour  of  a  married  woman,  exclud-  ^u  wife's'^ 
ing  her  husband's  jus  mariiiy  advance  the  money  to  the  husband,  1J*^|^  ex- 
the  discharge  of  the  wife,  granted  stante  matrimonioj  will  not  bar  her  ^^^^^ 
right  of  action  after  she  acquires  a  separate  standing.    For,  in  the  How  far  wife's 
first  place,  her  consent  to  allow  the  money  to  be  received  by  her  e^'jJSf  ^ 
husband  is  a  donatio  inter  virum  et  uxoremj  and  revocable ;  and  in 
the  next,  it  is  clear  that  as  the  trust  has  been  created  for  the  pro- 
tection of  the  wife's  separate  interest,  the  trustees  have  a  curatorial 
duty  to  discharge,  and  cannot,  without  a  direct  breach  of  trust, 
devolve  the  custody  of  the  estate  upon  the  husband  (e). 

Although,  as  we  have  seen,  any  member  of  a  body  of  trustees  Trustee  ean- 

is  entitled  to  institute  proceedings  in  his  own  name  for  the  purpose  without  judi- 
cial authority 
in  the  absence 

(a)  Charteris  v.  Charteris^  1712,  M.  (d)  Macfarlane   v.  Donaldson^  12   of  his  Cotrus- 

11413.  May  1836,  13  S.  725.    See  Lord  Mac-   *««• 

(b)  Thorhtam  v.  Martin^  8  July  1853,      kenzie's  remark,  p.  734. 

15  D.  845,  per  Lord  Wood.  (e)  Mayne  v.   M  ^Ktand^  4  June 

(c)  HalbertY. Dickson,  13  Feb.  1851,  1835,  13  S.  870 ;  Ross  v.  Allan's  Trs., 
13  D.  667.  And  see  Cbapter  XUI.  13  Nov.  1850, 13  D.  44.  See  Chapter 
(Election).  XXXIV.  (Wife's  separate  Estate). 
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of  obtaining  eaoneratum^  a  aole  resident  trastee  is  not  entitled  to 
wind  up  the  trost  in  the  absence  of  his  colleagues.  In  several  in- 
stances, however,  the  Conrt  of  Session  has  granted  aathority  to  a 
resident  trastee  to  wind  np  the  trust  alone,  on  the  ground  of  the 
absence  of  the  other  trustees,  and  the  inexpediency  of  appointing  a 
factor  (a).  The  cases  have  been  noticed  in  a  previous  chapter  (b). 
TrusieemTistbe         Before  a  trustee  can  be  required  to  denude,  he  is  entitled  to  be 

kept  tndemiuMm      •  •  . 

indemnified  for  his  expenditure  on  behalf  of  the  trust,  and  to  be 
relieved  of  obligations  undertaken  in  his  fiduciary  character.  On 
this  point,  reference  is  made  to  the  preceding  chapter  (c). 

(a)  Pet.  MUlar,  19  Jan.  1854,  16  TV*.,  12  Nov.  1851,  decided  19  July 

D.  858 ;  Pet.  Fraser,  1  Mar.  1837,  15  1851,  14  D.  14. 

S.  692 ;  Pet.  Findlay,  30  June  1855,  (h)  Chapter  XIY.  Section  II.  (Ap- 

17  D.  1014  ;  Watson  r.  Crawcour^  17  pointment  of  New  Trustees). 

Feb.  1844,6D.687;  Lauder  Y.Lauder's  (c)  Chapter  XXV.,  pp.  62-66. 


PART  III. 

OF    THE   EQUITABLE    ESTATE. 


CHAPTER    XXVIL 

OF  THE  NATURE  OF  THE  BENEFICIAL  OR  EQUIT- 
ABLE INTEREST  IN  THE  TRUST  ESTATE. 


The  distinction  between  the  specific  property  or  interest  which  Thee^mtabie 

i.  1  1.  !•  .  iir  ii-i  estate  isaright 

forms  the  subject  of  conveyance  m  a  deed  of  trust,  and  the  bene-  of  property. 
ficiary  s  right  to  that  property  or  interest,  is  a  very  obvious  one ; 
and  yet,  from  inattention  to  this  distinction,  the  real  nature  of  the 
beneficiary's  right  to  the  trust  estate  has  either  been  misunderstood, 
or  imperfectly  stated,  by  the  authorities  in  the  jurisprudence  of 
Scotland  who  have  professed  to  deal  with  the  subject  (a).  The 
beneficial  interest  has  been  defined  as  a  jus  crediti  against  the 


(a)  For  example,  Mr  Forsyth  deeig- 
nates  the  interest  of  the  beneficiary  as 
"  an  assignable  or  disponable  personal 
right  Oft  jus  crediti''  (Forsyth,  Tr.  829), 
— ^a  definition  which,  although  correct 
BO  far  as  it  goes,  does  not  Buifidently 
mark  the  distingnifihing  property  of 
the  beneficial  interest  as  creating  a 
nexus  over  the  trust  estate.  Professor 
Bellas  definition,  according  to  which 
the  beneficial  interest  **  gives  only  a 
jus  crediti  or  personal  action  against 
the  trustee,  to  execute  the  trust  or  to 
denude  "  (Bell's  Com.  853, 5  Ed.  1. 37), 
is  liable  to  the  same  criticism ;  though 
he  elsewhere  explains  that  the  declara- 


tion of  trust  creates  a  real  burden  on 
the  fee  vested  in  the  trustee.  The 
obseryations  of  Lord  Cranworth  in 
Edmond  t.  Gordon  (26  Feb.  1828,  8 
Maoq.  122),  as  to  the  obscurity  which 
pervades  the  distinction,  or  rather  the 
want  of  distinction,  between  jus  ad  rem 
and  jus  crediti  in  the  writings  of  Scotch 
legists,  appear  to  be  well  founded ;  but 
unfortunately  his  Lordship's  attempted 
distinction  only  makes  the  confusion 
worse.  It  is  hoped  that  the  analysis 
in  the  text  (which,  but  for  the  confu- 
sion complained  of,  might  seem  need- 
lessly minute)  may  help  to  elucidate 
the  matter. 
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trustee ;  a  definition  which,  if  accurate  at  all,  is  only  accurate  when 
applied  to  the  case  of  a  beneficial  interest  arising  under  an  ex  facie 
absolute  disposition  qualified  hy  a  separate  declaration.  The  bene- 
ficial interest  under  deeds  of  settlement  conyeying  the  estate  osten- 
sibly for  uses  and  purposes,  may  be  more  correctly  defined  as  a 
personal  right  of  property  in  the  estate  which  is  the  subject  of  dis- 
position. It  is  a  right  of  property  in  the  same  sense  that  a  ground- 
annual,  real  burden,  or  other  right  by  reservation,  or  an  estate 
standing  upon  a  decree  or  minute  of  sale,  is  a  right  of  property. 
For,  although  the  title  to  the  estate  stands  in  the  person  of  the 
trustee,  the  intereet  of  the  beneficiary  is  by  the  terms  of  the  trust 
deed  protected,  in  so  far  as  the  nature  of  the  property  in  each  parti- 
cular case  admits  of  protection,  against  the  acts  of  the  trustee  and 
his  creditors. 
Equitable  Beferring  to  the  distinction  which  had  been  taken  between  the 

by  Lord  West-  j^*9  credtH  of  a  bcueficiaiy  under  a  trust  settlement  and  the  estate 
^^'  itself,  in  regard  to  questions  of  succession  and  the  mode  of  trans- 

mission. Lord  Chancellor  Westbury  observed  in  a  recent  case,  ^^  It 
is  a  distinction  in  name,  and  not  in  fact,  for  the  jtu  crediti  is  no 
more  than  another  denomination  of  what  may  be  called  the  estate 
of  a  beneficiary,  or  an  equitable  estate  ;  and  it  receives  that  title  only 
when  it  is  regarded  under  the  aspect  of  the  right  which  the  bene- 
ficiary has  to  call  upon  the  trustees  to  convey,  to  transfer,  or  to 
denude  themselves  of  the  possession  of  the  subject "  (a). 
Equitable  ^^  beneficiary,  it  is  obvious,  can  in  no  case  have  a  title  of  a 

Mnaf  ^portY  l"g^®r  quality  than  that  which  has  been  granted  to  the  trustee. 
prefenJblT^  If,  for  example,  the  trust  estate  consist  of  a  right  in  the  nature  of  a 
^^^ »  liquid  debt, — e.g,j  a  right  to  the  sum  in  a  personal  bond,  bill  of  ex- 

change, or  policy  of  insurance,  after  the  obligation  has  fallen  due, — 
the  right  of  the  trustee  is  but  sljus  crediti^  and  the  beneficiary  who 
claims  through  him  can  have  no  higher  title.  The  trustee,  as  creditor 
in  the  legal  obligation,  may  uplift  the  contents ;  and  if  he  misappro- 
priate the  money,  the  beneficiary  has  no  remedy  except  by  a  per- 
sonal action  against  the  trustee.  Even  in  the  case  of  moveable 
rights,  which  are  not  immediately  prestable,  the  legal  character  of 
but  defeasible  the  beneficiary's  interest  is  similar  to  that  of  the  trustee ;  but  it  is 
^SbtSStS^    liable  to  be  defeated  through  the  exercise  of  the  power,  which  the 

(a)  Buchanan  y.  Angus^  15  May  1862,  House  of  Lords. 
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trustee  possesses  at  common  law,  of  assigning  and  changing  the 
securities  of  the  personal  estate  conveyed  to  him.  But  this  power 
maj,  in  certain  cases,  be  withheld.  If,  for  example,  the  truster 
qualify  a  trust  disposition  of  Goyemment  stock,  bonds,  shares,  or 
the  like,  by  an  express  direction  to  convey  the  subject  specifically 
to  a  certain  beneficiary,  it  is  obvious  that  the  beneficiary,  although 
not  the  titular  proprietor,  has  a  right  of  property  in  the  subject  of 
conveyance,  which  he  may  vindicate  in  competition  with  onerous 
assignees  of  the  trustee,  on  the  principle  that  the  title  of  the  latter 
was  qualified  by  the  purpose  of  specific  conveyance.  This  illustra- 
tion, when  compared  with  the  case  of  the  beneficiary's  right  to  a 
heritable  bond  destined  specifically  to  his  use,  may  serve  to  establish 
the  proposition  that  there  is  no  difference  between  the  nature  of  the 
beneficiary's  interest  in  heritable  and  moveable  property.  In  the 
case  of  the  heritable  bond,  the  beneficiary's  right  being  a  personal 
right  to  heritable  estate,  might  at  first  be  supposed  to  carry  with  it 
a  higher  degree  of  security ;  but  the  truth  is,  that  in  both  cases  the 
beneficiar/8  right  is  a  personal  right  of  properly  in  the  subject, 
which  he  may  enforce,  first,  by  preventing  the  trustee  from 
assigning  to  another,  and  secondly,  by  compelling  the  trustee  to 
assign  to  himself. 

Again,  while  the  beneficiary's  right  to  feudal  subjects  in  a  Nature  of  the 
question  with  third  parties,  is  that  which  the  trustee's  title  is  capable  ^tate  in  hent- 

.  .  •  •  •  .        *W®  property. 

of  conferring,  his  equitable  interest — ^in  other  words,  the  security 
which  the  trust  deed  gives  him  against  the  fraudulent  acts  of  the 
trustee — is  in  no  degree  connected  with  the  nature  of  the  trustee's 
title,  but  depends  solely  on  the  form  of  the  trust.  Where  the  pur- 
poses are  embodied  or  referred  to  in  the  deed  of  conveyance,  pur- 
chasers from  a  trustee  selling  without  authority  will  be  liable  to 
the  beneficiary  in  the  same  manner  as  the  trustee  himself  would  be 
liable  (a).  A  power  of  sale  does,  of  course,  very  much  impair  the  EfFect  of 
beneficiary's  security  against  the  voluntary  acts  of  the  trustee ;  but  it  ^^  ^' 
cannot  alter  the  nature  of  his  interest  as  a  right  of  property.  By  the 
exercise  of  this  power,  the  beneficiary'  loses  the  means  of  enforcing 

(a)  On  the  same  principle  the  right  ment,  when  the  purposes  are  embodied 

of  the  beneficiary  is  preferable  to  that  in   the   disposition.      (Macdowal   v. 

of  creditors  adjudging,  or  in  bank-  Russell^  6  Feb.  1824,  F.  C,  and  2  S. 

ruptcy,  from  the  trustee  after  infeft-  682). 
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Equitable 
estate  under 
an  ex  facie 
absolute  dis- 
position. 


In  case  of 
property  held 
personal,  it  is 
aittf  ad  rem. 

In  case  of 
feudal  estate,  it 
\b  jut  credit* 
simply. 


Equitable 
estate  not 
defeasible  by 
refusal  of  the 
Trustee  to 
accept 


his  right  m  renij  and  his  right  is  converted  into  a  claim  to  the  pro- 
ceeds of  the  converted  estate.  But  while  the  estate  remains  unsold, 
his  interest  in  the  specific  estate  remains  to  him,  and  is  effectual  in 
bankruptcy,  as  a  right  of  property  in  the  estate,  and  not  merely  as 
a  jus  crediti  (which  would  only  entitle  him  to  rank  for  a  dividend). 
A  power  of  sale,  therefore,  while  it  impairs  the  beneficiary's  security 
against  fraud,  does  not  alter  the  nature  of  his  proprietary  right,  or 
^*  equitable  estate."  He  is  in  this  respect  in  no  worse  position  than 
that  of  a  fee-simple  proprietor  possessing  on  a  personal  title,  who 
has  granted  a  power  of  sale  to  a  commissioner. 

The  beneficiary's  right  to  estate  conveyed  under  an  ea  facie 
absolute  disposition,  is  also  a  personal  right  of  property,  with  this 
difference,  that  as  his  interest  has  not  been  made  a  burden  upon 
the  trustee's  title,  it  is  not  a  jua  in  re  enforceable  against  onerous 
assignees  of  the  trustee  (a).  It  is,  however,  a  personal  right  of 
property— ^'t«  ad  rem — ^giving  the  benefidaiy  a  preference  in  bank- 
ruptcy (b)j  and  in  questions  with  adjudgers  from  the  trustee  (c). 
It  is  to  be  observed,  however,  that  there  is  no  such  title  known  in 
law  as  a  personal  right  qualifying  a  feudal  estate ;  and  therefore,  if 
a  trustee,  clothed  with  an  ea  facie  absolute  title,  take  inf ef tment 
on  the  estate,  the  beneficiary  loses  his  personal  title,  and  retains 
only  a  jiu  crediti  or  right  of  action  against  the  trustee,  whether  that 
consist  in  a  right  to  a  share  of  succession,  or  to  specific  conveyance. 
Adjudgers  and  creditors  in  bankruptcy  have  then  the  same  rights 
as  purchasers  for  a  valuable  consideration  (d). 

It  was  at  one  time  attempted  to  be  maintained,  that  as  the 
beneficiary  had  no  direct  title  to  the  trust  estate,  the  refusal  of  the 
trustees  of  the  settlement  to  accept  while  the  vesting  of  the  benefi- 
cial interest  remained  in  suspense,  would  defeat  the  trust.  But 
this  view  was  clearly  irreconcilable  with  the  true  theory  of  the 
beneficiary's  interest  as  a  proprietary  right ;  and  accordingly  it  was 
found  in  Fraser  v.  Fraser  (e),  that  the  beneficiary  was  entitled 
(a)  Red/earn  v.  SomerviUes^  1  June      Cr«.,  6  Mar.  1805,  F.  C. ;  M.  Pen. 


1813,  6  Paton,  707;  reversg.  M.  Persl. 

6  Real,  No.  3  ;  Bums  v.  Lawrve's  7r«., 

7  July  1840,  2  D.  1348. 

(&)  Chrdon  v.  Cheyne,  5  Feb.  1824, 
F.  C. ;  Dingwall  Y,  J^^Com&te,  6  June 
1822, 1  S.  463. 

(c)  Preston  v.  Earl  of  DtmdonakTs 


&  Real,  No.  2. 

(rf)  Calder  v.  Stewart^  18  Nov.  1806, 
Hume,  440 ;  see  Baron  Hume's  note, 
and  case  of  Campbell  v.  CampbeU^  12 
Feb.  1811,  cited  p.  444. 

(c)  Fraser  v.  Fraser,  2  Feb.  1810, 
Hxmie,  885. 
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to  have  his  interest  protected  by  dedarator,  in  a  question  with  a  party 
who  had  served  heir  to  the  truster.  In  GordorCa  Ttb.  v.  Harper  (a),  Gordorit  Tr$ 
it  was  contended  that  the  assignee  of  a  conditional  institute,  whose 
right  under  the  trust  destination  was  contingent  upon  certain  events, 
could  not  call  upon  the  trustee  to  denude  in  his  favour  unless  his 
cedent  had  previously  made  up  a  title  by  service.  But  the  Court, 
after  a  hearing  in  presence,  came  to  be  unanimously  of  opinion,  that 
as  the  right  of  the  institute  was  constituted  by  the  trust  disposition, 
service  was  unnecessary,  and  that  assignation  in  any  habile  form 
was  effectual  to  vest  the  right  in  the  assignee.  It  would  seem  that 
if  a  party,  erroneously  believing  himself  to  be  in  the  possession  of  a 
full  legal  title  to  the  estate,  execute  a  conveyance  of  it  in  the  dis- 
positive form,  the  disposition  will  be  effectual  as  an  assignation  of 
his  beneficial  interest  under  a  trust  settlement  (6).  The  subject  of 
the  assignation  of  beneficial  interests,  as  well  as  their  transmission 
by  legal  descent,  will  be  afterwards  considered  in  treating  of  those 
interests  as  the  subject  of  transmission. 

When  the  legal  and  equitable  estates  are  united  in  one  person.  Extinction  of 

_,,,  ,       the  equitable 

the  latter  is  eo  ipso  extinguished,  as  a  party  cannot  have  an  equit-  estate  by 
able  claim  upon  himself.  This  doctrine,  which  in  the  law  of  Eng-  "merger." 
land  is  termed  "  merger,"  and  in  Scotland  is  described  by  the  civil 
law  term  "  confusion"  (c),  seems  to  have  place  only  when  the  en- 
tirety of  both  estates  passes  into  the  same  person ;  for  if  a  trustee 
take  only  a  partial  beneficial  interest  in  a  trust,  e,g.y  a  legacy,  his 
unqualified  interest  in  the  legacy  cannot  merge  in  his  qualified  title 
as  trustee  of  the  estate  ((2). 

Again,  a  trust  may  be  employed  as  a  means  of  separating  the  By  means  of 
titles  of  two  interests  in  the  same  subject,  which,  if  allowed  to  re-  to*a  Ti^^ef 
main  in  the  person  of  the  same  proprietor,  would  merge.     For  ??g"htmaybe 
example,  an  heir  of  entail  who  has  paid  off  bonds  affecting  the  ^m^Sl^ng. 
estate,  may  assign  them  to  a  trustee  to  be  held  by  him  as  a  security, 
or  subject  to  the  purposes  of  the  truster's  testamentary  dispositions. 

(a)   GordorCs   Trs.  v.   Harper^    4  as   may  be  seen    by  comparing  Mr 

Dec.  1821, 1  S.  185.    See  Stainton  v.  Lewin's   statement  of   the   doctrine 

Stainton'8  Trs.,  26  Jan.  1850,  12  D.  (Chapter  XXIV.  Section  4)  with  the 

571.  text  of  the  dvil  law.  Dig.  lib.  46,  Tit. 

(h)  Paid  V.  Boyd's  Trs,,  22  May  3,  L.  75. 

1835,  13  S.  818.  (d)  See  Mackenzie  v.  Gordoriy  infra ; 

(c)  The  principle  of  merger  is  iden-  Telford  y.  Jamieson^  12  May  1835, 13 

tical  with  tiiat  of  extinction  confusionej  S.  735. 
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Ck>]laterftl 
rights  do  not 
merge  when 
acquired  by  a 
Trustee. 


In  this  case,  although  the  two  rights  have  actually  met  in  the  same 
person,  jet  the  subsequent  assignation  of  the  bond  is  sufficient 
evidence  of  the  intention  to  keep  up  the  debt ;  and  confusion,  which 
is  itself  the  creature  of  implied  intention,  cannot  be  inferred  in 
contradiction  to  the  evidence  of  intention  arising  from  the  acts  of 
the  party  (a). 

Another  example  of  the  union  of  the  equitable  and  legal  titles 
arises,  where  a  trustee  for  creditors  pays  off  heritable  debts,  and 
takes  an  assignation  to  the  securities  in  his  own  name.  In  this 
case  there  is  no  merger  of  the  debt  in  the  general  estate;  and, 
therefore,  if  the  trustee  pay  off  a  first  heritable  security,  and  after- 
wards assign  the  bond  as  a  collateral  security  for  a  trust  debt,  a 
postponed  creditor  in  a  bond  prior  to  the  assignment  cannot  plead 
confusion,  so  as  to  deprive  the  assignee  of  the  benefit  of  his  pre- 
ference (b).  Lord  Cottenham  observed,  that  if  the  oumer  of  the 
estate  had  paid  off  the  debts  and  taken  the  assignment  for  his  own 
benefit,  a  question  of  novelty  would  have  arisen  as  respects  the  law 
of  Scotland,  though  it  was  clear  that  according  to  English  pre- 
cedents the  debt  would  be  extinguished  (c). 


(a)  See  Welsh  v.  Barstow^  11  Feb. 
1837,  16  S.  687. 

(b)  Mackenzie  v.  Gordon^  26  Mar. 
1839,  M'L.  and  Rob.  117 ;  affg.  16  S. 
811. 

(c)  M'L.  and  Rob.  128-4.  In 
England,  however,  itmustbeobsenred 
that  more  weight  is  given  to  the  ele- 
ment of  intention  than  we  should  be 


disposed  to  allow  in  this  country,  in  a 
question  as  to  the  title  to  heritable 
property.  The  rules  to  which  we  re- 
fer appear  to  us  to  be  too  conventional 
to  be  much  relied  upon  as  safe  guides 
in  our  practice ;  and  further  than  by  a 
simple  reference  to  Mr  Lewin'a  work 
(Lewin,  Tr.,  4th  Ed.  469),  we  do  not 
think  it  necessary  to  trace  them. 
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CHAPTER    XXVIIL 

OF  THE  BENEFICIARY'S  RIGHTS  DURING  THE 
SUBSISTENCE  OF  THE  TRUST. 

In  the  present  chapter  we  propose  to  consider  the  nature  of  the  Uairfructuary 
beneficiary's  rights  in  relation  to  property  specifically  conveyed  to  estates  defined, 
his  use,  but  to  which  he  is  not  in  a  position  to  demand  an  imme- 
diate conveyance.  The  creation  of  a  continuing  trust  is  frequently 
necessary  for  the  accomplishment  of  purposes  of  a  testamentary 
character,  such  as  the  securing  of  annuities  and  life  interests.  In 
other  cases,  the  object  of  the  trust  is  to  provide  for  the  payment  of 
debts,  or  the  liquidation  of  burdens,  out  of  the  revenues  of  the 
estate,  without  diminishing  the  capital.  In  this  class  of  trusts  the 
equitable  estate  may  very  frequently  be  resolved  into  two  separate 
interests ;  first,  an  interest  given  to  one  party  in  the  present  pos- 
session of  the  annual  profits  of  the  estate ;  and,  secondly,  a  rever- 
sionary interest  in  the  capital  or  fee.  A  complete  view  of  the 
interests  of  equitable  proprietors,  under  this  twofold  division  of  the 
subject,  would  involve  an  examination  of  the  whole  law  of  pro- 
perty in  its  relation  to  the  interests  of  lif  erenter  and  fiar ;  but  as  we 
do  not  profess  in  this  treatise  to  deal  with  the  subject  of  property 
law,  except  in  so  far  as  it  is  affected  by  the  separation  of  the  bene- 
ficial and  legal  estates  through  the  medium  of  a  trust,  it  will  not 
be  necessary  in  this  chapter  to  discuss  the  relative  rights  of  life- 
renter  and  fiar  inter  se.  .  We  propose,  therefore,  to  consider  the 
rights  which  the  beneficial  conveyance  gives  to  the  liferenter  and 
fiar  respectively  against  the  trustee  and  the  trust  estate,  and  the 
remedies  competent  to  beneficiaries  for  a  threatened  breach  of  trust, 
pending  the  subsistence  of  the  fiduciary  relation* 

VOL.  II.  G 
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I.  Rights  of  Beneficiaries  during  the  Subsistence  of 

the  Trust. 


Whmihe 
Beneflcuiry  of 
liferent  estate 
has  the  ri^ht 

of  pOflOfflMlOIU 


Beneficiary  of 
a  liferent  estate 
is  not  entitled 
to  denude  the 
Trustee. 


Beneficiary  has 
not  the  powers 
of  a  liferenter 


Extent  of 
Beneficiary^s 
rights  in  life- 
rent estate. 


It  may  be  laid  down  as  a  general  rule,  that  a  conveyance  of 
heritable  estate  for  the  liferent  use  of  a  beneficiaiy  will,  unless  the 
trust  contemplates  the  profitable  management  of  the  estate  by  the 
trustees,  and  the  payment  of  the  surplus  in  the  form  of  money, 
entitle  the  beneficiary  to  the  enjoyment  of  the  estate,  and  to  the 
exercise  of  the  beneficial  rights  of  a  usufructuary  proprietor,  sub- 
ject to  this  qualification, — that  as  the  title  to  the  entire  estate,  in- 
cluding liferent  as  well  as  fee,  remains  in  the  persons  of  the 
trustees,  the  beneficiaiy  cannot  exercise  the  functions  of  a  legal 
proprietor  except  through  the  intervention  of  the  trustees.  An 
equitable  liferenter  cannot  put  an  end  to  the  trust,  either  directly 
or  by  adjudging  the  liferent  use,  without  the  consent  of  the  fiar ; 
for  the  trustees  are  entitled  to  retain  the  title  and  the  legal  pos- 
session, in  order  to  the  preservation  of  the  reversionary  interest 

Although  the  interest  of  an  equitable  liferenter  is  substantially 
the  same  as  that  of  a  liferenter  by  direct  conveyance,  his  powers 
are  materially  different.  To  illustrate  our  meaning,  it  must  be 
considered  that  a  liferenter  by  conveyance  is  to  certain  effects  a 
trustee  for  the  fiar,  as  he  is  in  fact  vested  with  the  interim  manage- 
ment, and  may,  by  the  abuse  of  his  powers  in  cutting  timber, 
working  minerals,  etc.,  cause  serious  damage  to  the  fiar's  interests. 
The  fiar,  on  the  other  hand,  may  create  embarrassment  by  refusing 
his  consent  to  acts  for  which  it  is  necessary.  One  of  the  objects 
which  a  settlor  may  be  supposed  to  have  in  view  in  the  creation  of 
a  trust  of  a  liferent  interest,  is  the  protection  of  the  interests  of 
liferenter  and  fiar  against  mutual  encroachments,  by  vesting  the 
estate  in  neutral  custody,  instead  of  leaving  the  parties  to  defend 
their  rights  by  interdict.  It  is  needless  to  point  out  how  this 
purpose  might  be  frustrated  were  it  permitted  to  the  liferenter  to 
operate  upon  the  estate  by  adjudication. 

Without  entering  into  details  which  are  generally  understood 
and  acted  on,  it  is  su£Scient  to  say  that  a  fiduciary  liferenter  of 
heritable  property  is  entitled  to  the  occupation  of  the  mansion- 
house  and  grounds,  and  to  the  enjoyment  of  all  the  personal  rights 
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and  privileges  of  a  proprietor  (a).  Bat  in  the  granting  of  leases, 
the  working  of  minerals,  and  other  acts  of  profitable  administration, 
he  must  act  through  the  trustee,  who  will  be  bound  to  give  effect 
to  the  views  of  his  constituent,  in  so  far  as  thej  are  not  injurious 
to  the  reversionary  estate. 

The  interests  of  liferenters  and  fiars  of  moveable  funds  spedfi-  Right  of  an 

equitable  Liie- 

cally  destined,  are  similar  in  their  reciprocal  relations  to  those  of  renter  of  move- 

,  ,  able  property 

heritable  proprietors;  though,  from  the  more  simple  quality  of 
moveable  interests,  few  questions  can  arise  in  regard  to  manage- 
ment. The  duty  of  the  trustee  is  to  retain  the  control  of  the  fund, 
and  to  pay  over  the  accruing  interest  as  it  arises.  An  extraordi- 
nary dividend  or  bonus  falls  to  be  added  to  capital,  the  lif erenter 
being  only  entitled  to  the  interest  of  it  during  his  life  (6).  It 
would  seem  that  a  liferent  annuitant  is  not  bound  to  accept  an 
annuity  heritably  secured,  but  may  insist  on  having  a  capital  sum 
invested,  yielding  interest  equal  to  the  annuity  (c). 

Liferent  interests  in  moveable  funds'  are  frequently  declared  Alimentary 

,  equitable 

alimentary,  and  not  subject  to  the  diligence  of  creditors.  In  a  estates, 
former  chapter  ((2),  we  have  considered  some  questions  as  to  the 
competency  of  alimentary  trusts,  and  the  mode  of  constitution. 
There  can  be  no  doubt  as  to  the  right  of  a  settlor  to  attach  such 
conditions  to  a  liferent  provbion,  as  that  it  shall  not  be  alienated  or 
attached  except  for  alimentary  debts.  But,  except  in  the  case  of 
provisions  to  married  women,  th^  construction  and  legal  effect  of 
such  provisions  is  not  very  closely  connected  with  the  subject  of 

(a)  It  has  been  held  in  England  that  (h)  Irving  v.  Hotutmn,  27  July 

a  traatee  cannot  appropriate  the  shoot-  1803, 4  Paton,  621 ;  reported  as  RoUo 

ings  to  hia  own  use  {Webb  v.  Earl  of  v.  Irving  in  M.  8288.    A  limited  fiar, 

Shaftesbury^  7  Yes.  488;  Hutchinson  holding  the  fond  under  an  obligation 

V.  Merrily  8  Y.  &  C.  547).    In  Condie  not  to  dispone  or  alter  the  destination 

V.  Macdanald  the  Court  refused  to  gratnitoui^y,  is  entitled  to  the  capi- 

find  a  judicial  factor  liable  for  the  tal  of  a  bonus  or  extraordinary  divi- 

rents  of  unlet  shootings,  on  the  ground,  dend  {Cumming  v.  Cumming^s  TVt .,  26 

we  presume,  that  they  were  reserved  Feb.  1824,  2  S.  748).    See  Chapter 

for  the  personal  use  of  the  beneficiary  XXXYI.  Section  8. 
(20  Nov.  1834,  13  S.  61 ;  see  Lord  (c)   Wilson  v.  Beveridge,  31  Jan. 

FuUerton's  note,  65).    The  beneficiary  1833,  11  S.  343.     See  Forsyth  v.  Kil- 

is  also  entitled  to  exercise  the  right  of  gour^  15  Dec.  1854, 17  D.  208 ;  David' 

presenting  to  a  benefice  (Grindlay  v.  son  v.  Dobie^  13  Feb.  1828,  6  S.  536 ; 
Drysdak,  4  July  1838,  11   S.  896  ;      Orieve's  Tr.  v.  Bethune,  9  June  1830, 
Lewin,  Tr.,  4ih  Ed.  212 ;  and  cases      8  S.  896. 
cited  supra,  I.  217-18).  ((/)  Chapter  VI.  Section  2. 


100 


RIGHT  OF  THE  BENEFICIARY.  [Ch.  XXVIU. 


trosts,  and  does  not  seem  to  call  for  particular  notice  (a).    The 
subject  of  trusts  for  the  separate  use  of  married  women,  excluding 
the  jus  mariti  and  right  of  administration,  is  discussed  in  a  subse- 
quent chapter. 
Bight  of  the  As  We  deal  in  the  present  chapter  merely  with  the  rights  of 

Beneficiftry  of  ,     ,  , 

arevereionarj    beneficiaries  during  the  subsistence  of  the  trust,  our  observations 

upon  the  interest  of  the  fiar  may  be  comprised  within  a  few  sen- 
tences. As  the  beneficial  interest  of  a  fiar  emerges  only  on  the 
expiration  of  the  liferent  or  usufructuary  interest,  his  powers  during 
the  subsistence  of  the  trust  extend  no  further  than  to  the  protect 
tion  of  his  reversionary  estate.  In  the  case  of  a  trust  which  is  to 
subsist  until  debts  are  paid  off,  the  position  of  the  fiar  in  possession 
prior  to  the  period  of  denuding,  and  his  relations  with  the  trustees, 
are  very  similar  to  those  of  an  equitable  liferenter.  In  effect  he 
may  be  said  to  possess  the  powers  of  a  proprietor,  by  reason  of  the 
influence  which  he  may  bring  to  bear  upon  the  trustee.  But,  in  a 
legal  point  of  view,  his  rights  are  remedial  rather  than  potential,  as, 
in  the  event  of  the  trustee  insisting  on  taking  an  independent 
course,  the  proprietor  can  do  nothing  without  the  authority  of  the 
Court.  The  intervention  of  the  Court  may  be  sought,  where  a 
change  in  the  management  is  desired,  in  the  form  of  an  application  for 
sequestration  (5),  or  for  the  appointment  of  a  judicial  factor  on  the 
estate ;  or,  if  otherwise,  by  an  application  for  interdict.    The  sub- 


(a)  See  Stair,  3,  1,  37 ;  Ersk.  3, 
6,  7  ;  Bell's  Com.  528  ;  Monypenny 
V.   Earl  of  Buchan,  11  July  1835, 
13  S.  1112;    Harvey  v.   Calder,   13 
June  1840,  2  D.  1099 ;   WaddeU  v. 
Waddell,  26  Nov.  1836,  15  S.  151 ; 
Rennie  v.   Ritchie,  25  Apr.  1845,  4 
Bell,  221.    It  would  seem  that  a  fee 
cannot  be  made  alimentary,  because 
the  beneficiary's  jtiff  disponetidi  emMea 
him  to  defeat  the  restriction.     See  on 
this  point  Urquhart  v.  Douglas,  1738, 
M.  10403 ;  Elchies*  Notes,  p.  20,  No. 
8.    It  is  doubtful  whether  corporeal 
moveables  can  be  secured  against  the 
diligence  of  creditors  even  by  means 
of  a  trust  {Borihwick  v.    Urquhart, 
17  Feb.  1829,  7  S.  420 ;  Eraser  v. 
Friiby,  26  June  1830,  8  S.  982.    But 


see  MacmiUan  v.  Bryce,  13  May  1837, 
15  S.  916  ;  Ross  v.  Fleming,  19  Dec. 
1850,  13  D.  373 ;  and  Young  v.  Lou- 
doun, 26  June  1855,  17  D.  998,  with 
reference  to  liferent  oonveyances  of 
furniture). 

(b)  In  Fraser  v.  Thorbum,  the 
Court  awarded  sequestration  of  an 
heritable  trust  estate  at  the  instance 
of  a  beneficiary  (15  Dec.  1855,  18  D. 
264).  But  in  a  later  case,  where  the 
trust  was  constituted  by  an  er  facie 
absolute  disposition,  sequestration  of 
the  heritable  estate  was  refused  on 
the  ground  that  the  trust  was  truly 
a  security  transaction  {Viscountess 
Hawarden  ▼.  Dunlop,  31  May  1861, 
23  D.  923). 
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ject  of  judicial  factory  being  reserved  for  separate  discussion,  it 
is  unnecessary  to  enter  at  present  on  the  grounds  which  entitle  an 
equitable  proprietor  to  claim  the  benefit  of  this  extraordinary  remedy. 
We  shall  conclude,  therefore,  by  adverting  to  the  cases  iu  which 
resort  has  been  had  to  preventive  process  for  the  protection  of  the 
beneficiary's  interest  against  the  acts  of  the  trustee. 

n.  Prevention  of  Breach  of  Trust  by  Suspension  and  Interdict. 

The  right  of  the  party  beneficially  interested  in  a  trust  estate  to  |°"^  P'  *^* 
restrain  the  exercise  of  a  power  by  interdict,  is  a  necessary  incident  preventive 
of  the  proprietory  right  which,  as  we  have  seen,  belongs  to  the  bene- 
ficiary under  a  trust  disposition.    This  right,  however,  cannot  be 
exercised  except  with  the  sanction  of  the  Court.     Accordingly,  the 
remedy  is  by  interdict,  not  by  inhibition  (a).    Apparently  the  first  Exampiee  of 

interdict 

reported  case  is  that  of  Nisbet  v.  Grahame  (6),  where  a  proprietor  hav-  scainst  abase 

ing  granted  a  trust  disposition  of  his  estate  for  behoof  of  creditors,  and 

having  afterwards,  on  the  allegation  that  the  deed  had  been  impetrated 

by  force  and  fear,  recalled  the  trust,  and  granted  a  new  disposition 

with  powers  of  sale  to  another  party,  who  took  infeftment — ^the 

Court,  pending  the  discussion  of  the  question  as  to  the  validity  of 

the  second  trust,  granted  interdict  against  the  trustee  exposing  the 

property  to  sale.     In  a  subsequent  case  (c),  where  the  Court,  on  a 

consideration  of  the  merits  of  the  application,  refused  to  interdict  a 

trustee  from  the  execution  of  the  power  of  sale,  and  the  case  was 

taken  by  appeal  to  the  House  of  Lords,  the  Court,  in  the  exercise  of 

its  powers  of  interim  regulation  pending  appeal  (t2),  passed  a  new  bill 

of  suspension  and  interdict  pending  the  appeal.    In  another  case, 

where  trustees  vested  with  a  power  of  sale  for  the  payment  of  debts 

had  sold  a  portion  of  the  estate,  realizing  a  sum  which  was  prima 

facie  sufficient  for  payment  of  the  trust  debts,  interdict  was  granted 

against  the  sale  of  the  remainder  of  the  property  until  the  trustees 

had  rendered  a  proper  account  of  their  intromissions  (e).    So  also, 

interdict  has  been  granted  to  prevent  a  sale  by  a  heritable  creditor 

(a)  E,  of  Lauderdale  v.  E.  of  Fife,  (c)  Innes  v.  Innes^  18  Dec.  1828,  7 

9  Mar.  1830,  8  S.  675 ;  Hamilton  v.      S.  206. 
Henderson^  20  May  1867,  19  D.  746.  (d)  Innes  ▼.  Innes,  18  June  1829, 

(h)  Nisbet  V.  Grahame,  9  Feb.  1822,      7  S.  762. 
1  S.  307.  (e)  Pender  v.   Ferguson,   17   Not. 

1831,  10  S.  19. 


I 
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[Ch.  XXVIU. 
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against  abuse 
oi  ordinary 
powers. 


at  on  insufficient  upset  pricey  to  the  injury  of  a  postponed 
creditor  (a). 

In  another  class  of  cases,  interdict  has  been  granted  against  the 
contemplated  acts  of  parliamentary  trustees  in  excess  of  the  powers 
conferred  on  them  by  statute  (6),  among  which  we  may  include 
the  cases  where  trustees  have  been  interdicted  from  applying  the 
trust  funds  towards  the  expense  of  applying  to  Parliament  for  an 
extension  of  their  powers  (c). 

In  Satoera  v.  Monteith  {d),  a  note  of  suspension  and  interdict  at 
the  instance  of  a  beneficiary  holding  a  contingent  interest  in  a  trust 
estate  against  an  intended  payment  to  another  beneficiary^  which 
was  alleged  to  be  in  breach  of  trust,  was  refused  on  the  ground 
that  the  trust  funds  remaining  in  the  hands  of  the  trustees  were 
sufficient  to  secure  the  interest  of  the  applicant.  However,  it 
cannot  be  doubted,  that  if  a  sufficient  case  for  judicial  interference 
were  shown,  a  beneficiary  might  protect  his  interest  by  interdict 
against  ultroneous  payments  on  the  part  of  the  trustees. 

Interdict  is  also  a  competent  remedy  in  prevention  of  the  abuse 
of  the  trustees^  ordinary  powers  of  administration ;  as  examples  of 
which,  we  may  refer  7tZ  cases  where  trustees  have  been  inter, 
dieted  from  taking  infeftment  in  defraud  of  the  righto  of  preferable 
creditors  (e) ;  from  accepting  the  resignation  of  a  co-trustee  in 
opposition  to  the  wishes  of  the  beneficiaries  (/)  ;  and  from  carrying 
on  proceedings  before  foreign  Courts  of  law,  to  the  injury  of  the 
estate  (cf). 


(a)  Kerr  v.  AP Arthur's  Trs,^  28 
Dec.  1848,  11  D.  301.  See  as  to  the 
powers  of  trusteeB  in  trustB  for  sale, 
Chapter  XYII.  Section  1,  and  particu- 
larly Vol.  I.  pp.  345-6. 

(b)  Menzies  v.  Duff^  30  June  1827, 
5  S.  884;  Todd  v.  Clyde's  Trs.,  29 
Nov.  1843,  6  D.  108 ;  TuUis  r.  Mags. 
o/Edinr,,  18  Dec.  1847,  10  D.  261 ; 
Taylor  v.  Com.  of  Police  for  Kilmar- 
nock, 5  Feb.  1858,  20  D.  501. 

(c)  Mackintosh's  Trs,  v.  Mackintosh, 
30  June  1852,  14  D.  928 ;  Broum  v. 
Adam,  19  Feb.  1848,  10  D.  744; 
Attorney-Gen,  v.  Andrews,  2  M'N.  & 
G.  225.     But  the  Court  cannot  re- 


strain the  trustees  from  proceeding 
with  a  bill  before  Parliament,  at  their 
own  risk  (^Anstrather  v.  East  of  Fife 
Ry.  Co.,  19  April  1852,  1  M'Q.  98. 
See  Vol.  I.  p.  479,  supra. 

(d)  Sawers  v.  Monteith^  29  Nor. 
1861,  24  D.  101. 

(c)  TatnaU  y.  Reid,  2  Feb.  1827,  5 
S.  277. 

(/)  Reid  V.  Maxwell,  6  Feb.  1852, 
14  D.  449. 

(g)  Young  v.  Barclay,  27  May  1846, 
8  D.  774  ;  British  Linen  Co.  ▼.  Mar- 
quis of  BreadaUbane,  24  Dec.  1836,  15 
S.  356 ;  Dawson's  Trs.  v.  Maclean,  4 
Feb.  1860,  22  D.  685 ;  Carron  Co.  v. 
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Wlien  the  administration  of  a 'trust  estate  has  been  brought 
under  the  control  of  the  Court  by  an  action  of  distribution^  the 
trustee  may  be  required  to  find  caution  to  account  for  the  funds  in 
his  hands  where  his  circumstances  are  such  as  to  render  that  step 
expedient  (a).  But  where  danger  is  apprehended  to  the  estate,  the 
more  usual  course  is  to  appoint  the  trustee  to  consign  the  fund, 
subject  to  the  orders  of  the  Court. 

Stainton,  27  Jan.   1867,  19  D.  818.  (a)  Ryrie  v.  Ryrie,  7  Mar.  1889,  1 

See  Chapter  IX.  (Foreign  Law  and      D.  647. 

Jurisdiction). 
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CHAPTER  XXIX. 

OF  THE  EQUITABLE  INTEREST  CONSIDERED  AS 
A  RIGHT  OF  ACTION  AGAINST  THE  TRUSTEE. 


Benofloiary's 
right  of  action 
against  the 

(1)  Trustee,  or 

(2)  the  Tnut 
Estate. 


Trustee  is 
accountable, 
iD  the  first 
instaDce,  in 
the  forum  of 
administration. 


Havino  discussed  the  remedies  competent  to  a  beneficiary  seized^ 
through  the  trustee,  of  a  specific  subject,  we  proceed  to  consider  in 
the  next  place  the  right  of  action,  or  jus  crediti  which  the  beneficiary 
has,  and  which  he  may  put  in  force,  for  the  purpose  of  having  his 
interest  in  the  estate  ascertained,  and  the  amount  paid  over  or  trans- 
ferred to  him.  The  right  to  sue  for  his  share  of  the  trust  estate  is 
one  which  belongs  to  all  beneficiaries,  being  the  counterpart  of  the 
obligation  resting  on  the  trustee  to  preserve  the  estate  for  the  pur- 
poses of  the  trust ;  and  this  general  right  may  be  enforced  under 
any  form  of  action  adapted  for  trying  the  question  of  interest  or  of 
liability  (a).  The  beneficiar/s  claim  is  either  directly  against  the 
trust  estate,  or  indirectly  by  way  of  a  personal  action  against  the 
trustee,  which  may  be  followed  up,  if  necessary,  by  diligence  against 
the  estate.  The  mode  of  completing  a  direct  title  to  the  estate 
falls  to  be  considered  in  a  subsequent  chapter ;  and  it  will  be  more 
consistent  with  our  purpose  of  viewing  the  beneficiary's  right  as  a 
jtL8  creditij  that  we  should  confine  our  view  at  present  to  the  right 
of  action  against  the  trustee. 

Prima  fade^  the  trustee  is  answerable  to  the  beneficiary  in  the 
Courts  of  the  jurisdiction  in  which  the  property  of  the  trust  is 
situated,  and  in  which  he  has  received  authority  to  administer. 


(a)  Where  the  right  claimed  by  the 
beneficiary  is  not  a  mere  interest  in 
property,  but  a  right  to  enforce  the 
fulfilment  of  the  purposes  for  which 
money  has  been  bequeathed  or  sub- 
scribed, it  may  be  enforced  by  an 
action  against  the  trustee.  See  the 
cases  on  Charitable  Trusts,  supra^  I. 


434,  444.  Where  money  has  been 
subscribed  to  carry  on  a  private  under- 
taking, any  one  of  the  subscribers 
has  tijus  qusBsitum  to  enforce  the  pro- 
secution of  the  common  enterprise, 
and  to  prevent  the  premature  dissolu- 
tion of  the  society  {Baird  v.  Ross,  22 
Mar.  1856,  2  M'Q.  61). 
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And  this  liability  to  answer  in  the  forum  of  administration  is  a 
sufEcient  reason  why  the  trustee  should  not  be  liable  to  an  action  of 
denuding,  or  be  compelled  to  part  with  the  custody  of  his  fimds  by 
the  Courts  of  a  different  jurisdiction.  Accordingly,  in  the  leading 
case  of  Preston  y.  Prestonis  Trs.  (a),  where  one  of  the  beneficiaries 
of  a  Scotch  settlement  had  taken  out  administration  in  England, 
and  was  afterwards  sued  by  the  trustees  in  the  Court  of  Session, 
who  demanded  that  the  English  estate  should  be  transferred,  to  be 
by  them  applied  in  fulfilment  of  the  purposes  of  the  settlement,  the 
House  of  Lords  directed  that  the  action  should  be  dismissed.  Lord 
Cottenham,  Ch.,  remarked,  ^^  The  domicile  of  a  deceased  party  regu- 
lates the  right  of  succession  to  his  moveable  property ;  but  the 
administration  must  be  in  the  country  in  which  possession  of  his 
property  is  taken  and  held  under  lawful  authority"  (6). 

But  while  it  may  be  assumed  that  the  legal  administrator  cannot  xhe  jnrisdic- 
be  deprived  of  the  custody  and  control  of  the  trust  fund,  pending  the  forom'ol^ad- 
subsistence  of  the  trust,  by  the  Courts  of  a  jurisdiction  other  than  that  nJJ^^^yJS* 
from  which  his  appointment  emanates,  it  does  not  follow  that  an 
executor  or  trustee  may  not  be  called  to  account  for  his  intromissions 
or  convened  in  an  action  of  denuding  before  any  Court,  to  whose 
jurisdiction  he  may  on  other  grounds  be  subject.     The  judgment  of 
the  Lord  Chancellor  in  Prestaria  case  reserved  this  question,  or 
rather,  the  liability  to  account  in  the  forum  of  the  domicile  was  taken 
for  granted  in  the  Chancellor's  opinion  (c). 

The  case  of  Young  v.  Ramage  (d)  has  been  cited  as  an  authority  Young  v. 
for  the  proposition,  that  foreign  executors  cannot  be  made  amen- 
able to  the  jurisdiction  of  the  Courts  of  Scotland  by  means  of 
arrestment  jurisdictionis  fundandcB  causes.  But  the  case,  when 
examined,  will  be  found  to  bear  a  different  interpretation.  It 
appears  from  Lord  Corehouse's  opinion,  that  the  jurisdiction  had 
been  sustained ;  for  a  remit  was  made  under  which  an  opinion  was 
obtained  as  to  the  duties  of  executors  under  the  law  of  Guernsey ; 
and  on  its  being  ascertained  that  by  the  law  of  that  island  (which 
on  this  point  was  in  harmony  with  general  jurisprudence)  the  exe- 

(a)  Preston  v.  PrestotCi    Tr$.^  29  and  Session  in  regard  to  the  disposal 

Mar.  1841,  2  Rob.  88.  of  the  surplus  estate,  2  Rob.  106-7. 

(6)  2  Rob.  105.  (d)  Young  y,  Ramage^  16  Feb.  1888, 

(c)  See  his  Lordship's  remarks  on  16  S.  578. 
the  power  of  the  Courts  of  Ghancerj 
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cutor  wafi  not  bound  to  distribute  the  estate  until  a  reasonable  time 
had  been  allowed  for  ingathering  and  realizing  the  assets,  the 
judgment  of  the  Court  was  pronounced — ^not  dismissing  the  action 
on  the  ground  of  defect  of  jurisdiction,  but  preferring  the  executors 
to  the  arrested  fund,  on  the  ground  that  they  were  entitled  to  proceed 
with  the  realization  of  the  estate  without  interruption.  In  other 
cases,  both  prior  and  subsequent,  arrestment  has  been  sustained  as  a 
ground  of  jurisdiction  in  actions  against  executors  (a). 

In  other  cases,  where  the  jurisdiction  has  been  declined,  it 
will  be  found  that  the  nxHo  decidendi  was,  either  that  the  action 
was  premature  (6),  or  that  proceedings  were  already  pending  in 
the  forum  of  administration,  which  was  accordingly  deferred  to 
as  being  a  more  eonvenierU  forum  for  adjudicating  upon  the  rights 
of  the  claimants  (c).  Although  therefore  we  are  aware  that  doubts 
have  been  entertained  by  many  as  to  the  authority  of  the  Court  of 
Session  to  call  foreign  trustees  to  account,  we  see  no  reason  to  alter 
the  opinion  expressed  in  a  previous  chapter  (d)y  that  the  Court  of 
Session  has  a  universal  equitable  jurisdiction  in  personam  as  well  as 
in  rem ;  that  is,  wherever  the  trustee  or  the  trust  estate  is  liable  to 
be  brought  within  the  sphere  of  its  action  upon  any  of  the  received 
grounds  of  jurisdiction  (e). 

It  seems  to  be  sufficient,  in  point  of  title,  that  the  pursuer  of 
an  action  for  the  vindication  of  an  equitable  interest  against  trus* 
tees  should  be  rationally  capable  of  conducting  a  suit,  although  to 
certain  efFects  subject  to  civil  incapacity.  Accordingly,  it  has  been 
laid  down  by  our  institutional  writers,  and  confirmed  by  decision, 


(a)  M^Morine  v.  Cowie^  16  Jan. 
1845,  7  D.  270  ;  Campbell  v.  Rucker, 
2  Mar.  1809,  Hume,  258;  Righy  v. 
Fletcher^  18  Jan.  1883,  11  S.  256; 
Rankeny.  Stewart,  29  Feb.  1840,  2 
D.  717  ;  Innerariiy  v.  GUnwrey  7  Mar. 

1840,  2  D.  843. 

(6)  Carron  Co,  v.  Stainton,  27  Jan. 
1857,  19  D.  318 ;  Preston's  case  and 
Young's  case,  supra. 

(c)    Wilmot   V.    Wilmot,    6    Mar. 

1841,  8  D.  815 ;  Tulloch  v.  WiUiams, 
6  Mar.  1846,  8  D.  657 ;  Hawkins  v. 
Wedderbum,  9  Mar.  1842,  4  D.  924 ; 
Fordyce  v.  Bridges,  2  June  1842,  4  D. 


1334 ;  but  see  Macmaster  v.  Dickson, 
17  June  1834,  12  S.  731. 

(d)  Chapter  IX.  (I.  160.) 

(e)  See  also  Blaekett  v.  Gilchrist, 
29  May  1832,  10  S.  590 ;  Peters  v. 
MarHn,  21  June  1825,4  S.  107; 
Munro  v.  Grahams,  4  July  1839,  1  D. 
1151  ;  Cruikshank  v.  Cruikshank's 
Trs,,  24  Feb.  1843,  5  D.  733 ;  affd.  on 
another  point,  4  Bell,  179  ;  Mags,  of 
Wick  V.  Forbes,  11  Dec.  1849,  12  D. 
299 ;  Kirkpatrick  v.  Irvine,  23  June 
1838,  16  S.  1200 ;  Forbes  v.  Forbes, 
14  Feb.  1852,  14  D.  498. 
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that  a  married  woman  may  sue  for  the  enforcement  of  the  stipular 
tions  in  her  f  arotir  contained  in  her  numriage-contract  without  the 
concurrence  of  her  husband,  more  especially  if  the  husband  refuses 
his  consent  (a).  In  Btair  v.  Sums  (b)^  which  was  an  action  by 
a  married  woman  in  her  own  name  against  the  creditors  of  her 
ancestor  for  count  and  reckoning  in  relation  to  her  succession,  it 
was  objected  that  she  had  no  title  to  sue,  as  her  husband  declined 
to  lend  his  instance  to  the  action.  The  Court  appointed  a  curator 
ad  litemy  and  found  that  she  was  entitled,  with  his  concurrence,  to 
insist  in  the  action  to  the  effect  of  recovering  the  subject  of  the 
inheritance  or  its  surrogatum.  In  a  subsequent  case  ((r),  which  is 
a  more  direct  authority  on  the  point,  a  married  lady,  living  in 
family  with  her  husband,  was  held  entitled  to  sue  the  trustees  of 
her  mother^s  settlement  in  her  own  name  for  loss  arising  from  the 
fault  of  their  professional  advisers,  in  investing  the  trust  funds  upon 
insu£Scient  security.  In  Wishari  v.  Wishart  (d),  the  House  of 
Lords,  agreeing  on  the  point  with  the  Court  of  Session,  sustained 
the  title  of  a  widow  to  sue  for  her  conventional  provisions  without 
the  concurrence  of  the  marriage-contract  trustees.  There  can  be 
no  doubt  that  the  administrative  jurisdiction  of  the  Court  may  be 
put  in  motion  by  a  married  woman  presenting  an  application  in 
her  own  name  in  relation  to  her  own  estate  («). 

The  curator  or  administrator-in-law  of  a  minor  is,  in  right  of  ^inors  and 

^  '  ^  their  Curators. 

his  office,  entitled  to  concur  with  the  minor  in  all  actions  necessary 
for  the  protection  of  the  interests  of  his  ward;  and  the  same 
power  belongs  to  the  tutor  or  other  guardian  of  a  pupil  or  insane 
person  suing  in  his  own  name  (/).  But  whether  a  guardian  or 
administrator-^in-law  be  entitled  to  insist  for  payment  of  his  ward's 


(a)  Erak.  1,  6,  21;  Marshall  v. 
Marshall^  1623,  M.  6036 ;  Hacket  v. 
Gordon^  1673,  M.  6039;  Byets  v. 
Husband: s  Crs.,  1708,  M.  6045; 
Scott  V.  Paton,  170S,  M.  6050 ;  Mac- 
pherson  v.  Mackintosh^  1773,  M. 
6052. 

(6)  Blair  v.  Bums,  17  Dec.  1829, 
8  S.  264. 

(c)  Graham  v.  Stewart^  4  Mar. 
1831,  9  S.  543. 

((0  Wishart  v.    Wishart,   12    May 


1837,  2  S.  &  M'L.  564 ;  see  7  D.  125. 
On  the  other  hand,  the  discharge  of  a 
married  woman,  granted  stante  matri- 
monio,  wiU  not  exonerate  the  trustees 
if  the  money  vere  paid  to  the  hus- 
band {Mayne  v.  2PKeand,  4  June 
1835,  13  S.  870). 

(e)  Pet.  Primrose,  9  Mar.  1850,  12 
D.  917. 

(/)  See  the  subject  treated  in 
Fraaer,  Persl.  and  Dom.  Rel.  II.  195- 
200,  and  II.  212. 
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share  of  a  trust  successioii,  is  a  question  which  does  not  whoUj 
depend  upon  the  authority  of  the  guardian,  but  upon  the  intention 
of  the  settlor.  If  the  power  of  the  legal  guardians  in  relation  to 
the  trust  estate  is  not  excluded  (as  it  maj  be,  either  by  appointing 
the  trustees  curators  of  the  succession,  or  by  directing  them  to 
hold  the  estate  until  the  majority  or  marriage  of  the  beneficiaries), 
it  would  seem  that  the  trustees  may  with  propriety  pay  over  the 
share  of  a  minor  beneficiary  to  the  curator  or  administrator-in-law, 
provided  his  circumstances  are  such  as  to  leave  no  doubt  as  to  his 
responsibility,  or  that  the  responsibility  is  guaranteed  by  a  cautioner. 
Trustees  paying  to  a  curator  who  has  not  found  caution  for  the  dis- 
charge of  the  duties  of  his  office,  incur  personal  responsibility  in  the 
event  of  the  fund  being  lost  (a).  It  may  be  doubted  whether  the 
trustees  would  not  be  entitled  to  require  additional  security  before 
paying  over  to  a  curator  any  funds  considerably  in  excess  of  the 
amount  for  which  caution  was  found  at  his  appointment* 

In  Dumbreck  v.  Stevenson  (6),  the  House  of  Lords,  recognising 
the  authority  of  the  older  cases,  held  that  trustees  were  justified 
in  paying  over  a  minor^s  share  of  succession  to  his  father  as  admi* 
nistrator-in-law,  upon  the  security  of  two  responsible  cautioners ; 
and  an  opinion  was  expressed  by  Lord  Campbell,  that  although  the 
poverty  of  the  father  was  not  a  sufficient  ground  for  refusing  pay- 
ment or  requiring  caution,  yet  where  there  was  embarrassment  of 
circumstances  the  trustees  would  not  be  justified  in  making  pay- 
ment without  security  (c). 

Where,  by  the  terms  of  a  trust  deed,  a  discretionary  power  was 
given  to  trustees  of  applying  trust  money  for  the  maintenance  or 
benefit  of  a  person  under  curatory  who  was  already  sufficiently 
provided  for,  it  was  held  that  the  trustees  were  entitled  to  retain 
the  money  as  a  guarantee  fund,  and  they  were  accordingly  assoilzied 
from  the  conclusions  of  an  action  for  payment  at  the  instance  of 
the  curator  (rf). 

A  deaf  and  dumb  person,  being  mi  jurisy  is,  like  any  other 


(a)  Donaldson  y.  Kennedy^  18  June 
1833,  11  S.  740. 

(6)  Dumbreck  v.  Stevenson^  11  Feb. 
1861,  4  Maoq.  86;  affg.  19  D.  462; 
Wilkie  v.    L,    of  Dalziel,   1688,   M. 


16311;    Cfraham  v.  Duff,  1794,  M. 
16383. 

(c)  4  Macq.  87  ;  Govan  v.  Richard^ 
son,  1633,  M.  16263. 

(d)  Moncrieff  v.  C^Mer,   15    Nov. 
1861,  24  D.  49. 
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beneficiary,  entitled  to  require  trustees  holding  property  for  his 
behoof  to  denude  on  the  arrival  of  the  period  of  distribution  (a). 

Creditors  entering  appearance  in  a  multiplepoinding  as  claim-  Creditora. 
ants  of  a  riding  interest  in  their  debtor^s  trust  money,  are  entitled 
to  have  decree  of  preference  pronounced  in  their  own  name,  not- 
withstanding that  the  trustee  of  their  interest  has  been  made  a 
party  to  the  process  (b),  A  claimant  in  an  action  of  distribution,  Kandatories. 
who  has  been  found  entitled  to  a  share  of  a  fund  in  medio^  may 
insist  in  the  action  without  a  mandatory,  notwithstanding  his  absence 
from  the  country,  if  the  share  of  the  fund  to  which  he  has  been 
found  entitled  be  sufficient  to  cover  expenses  (c). 

Next,  as  to  the  kind  of  action  by  means  of  which  the  bene-  Fonn  of  action 

....  .  forto-ying 

ficiary  may  establish  his  claim.    It  is  settled  that  the  Court  will  not  questions  of 

dispose  of  a  question  as  to  the  right  of  a  beneficiary  in  a  summary 

application,  ^.^.,  for  the  appointment  of  a  factor  {d).    But  an  agent 

employed  to  uplift  a  specific  fund  may  be  compelled,  by  summary 

petition  in  the  Inferior  Courts,  to  make  delivery  of  the  proceeds  to 

Ids  constituent  {e).    A  multiplepoinding  is  of  course  the  appropriate  Muitiplepoind- 

form  of  action  for  trying  any  question  resolving  into  a  competition  ^' 

for  funds  in  the  hands  of  the  trustee  (/).    But  if  the  question  lie 

wholly  between  the  trustee  and  the  beneficiary,  raising  an  issue 

either  upon  the  constitution  of  the  trust  or  of  the  right  claimed  (^), 

or  as  to  the  existence  of  free  estate  (A),  or  of  personal  liability  (i)  on 

the  part  of  the  trustee,  an  action  of  multiplepoinding  at  the  instance 

of  the  beneficiary  would  seem  to  be  incompetent,   as  in  these 

cases  there  is,  properly  speaking,  no  double  distress.     A  question 


(a)  Craigie  v.  Gordon,  17  June 
1837,  15  S.  1167.  And  see  Pet. 
Kirkpatrick,  8  June  1853,  15  D.  734. 

(ft)  Macfarlane  v.  Cranstoun,  12  Dec. 
1833,  2  S.  578 ;  Stainton  v.  Stainton's 
Trs,^  25  Jan.  1850, 12  D.  572,  as  to  the 
rights  of  a  marriage-contract  creditor. 

(c)  Bulk  V.  PatuUo,  3  Mar.  1855, 
17  D.  568. 

(d)  Harvey  v.  Lacy,  7  July  1836, 
14  S.  1112. 

(e)  Graham  v.  Lang,  20  Feb.  1850, 
12  D.  754. 

(/)  See  Union  Bank  v.  Ferguson, 
19  Feb.  1857,  19  D.  482. 


(jg)  MiddUton  v.  Mitchell,  21  Dec. 
1843,  6  D.  316  ;  Moncrieffr.  Bethune, 
1  June  1844,  6  D,  1100 ;  Crokat  ▼. 
Lord  Panmure,  8  June  1858,  15  D. 
737;  Lord  Gray  v.  Paterson,  1  Dec. 
1854,  17  D.  117. 

(h)  Frier  v.  Western  Bank,  infra. 

(t)  For  example,  questions  as  to 
the  exercise  of  a  discretionary  power 
cannot  be  raised  in  the  form  of  a 
multiplepoinding  {Gregorson  y.  Mac^ 
donald,  14  Feb.  1842,  4  D.  678).  See 
Carmichael  v.  Todd,  2  Mar.  1853,  15 
D.  473. 
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of  right  between  beneficiaries  and  trustees  is,  in  genaral,  most  con- 
venientlj  raised  by  a  declarator  of  trust.  Count  and  reckoning  is 
the  appropriate  form  when  the  trustee  denies  the  existence  of  avail* 
able  funds  (a) ;  and  questions  of  liability  may  be  tried  either  in 
the  form  of  a  count  and  reckoning  or  in  a  petitory  action  con- 
cluding for  damageSi  or  for  specific  payment,  if  a  legacy  or  liquid 
debt  is  claimed  (b).  The  Court  will  not  entertain  an  action  to 
determine  a  future  and  contingent  right  (e\  or  to  try  by  anticipar 
tion  the  validity  of  an  attempted  exercise  of  a  power  of  disposal  (d). 
It  has  been  said  that  the  denial  of  the  beneficiary's  right  by  the 
parties  in  possession  of  the  property,  gives  the  beneficiary  a  title  to 
have  that  right  declared  (e) ;  but  this  seems  to  be  too  strongly 
stated :  it  is  only  when  something  is  done  or  threatened,  that  may 
interfere  with  his  contingent  interest,  that  the  beneficiary  is  entitled 
to  ask  the  Court  to  take  cognizance  of  it. 

A  legatee  or  equitable  disponee  is  entitled  to  constitute  his 
claim  against  the  estate  by  decree,  although  there  may  be  a  defi- 
ciency of  free  funds,  or  that  the  title  is  under  challenge  (/). 

The  trustee  of  a  continuing  trust  may  of  course  be  ordained 
to  invest  money  in  terms  of  the  settlement  (ff) ;  but  as  such  a  de- 
cree cannot  be  specifically  enforced  by  diligence,  the  beneficiaries' 
remedy,  in  case  of  refusal,  is  by  an  appUcation  to  the  Court  for 
the  removal  of  the  trustee  and  the  appointment  of  a  judicial  factor. 
Questions  as  to  the  liability  of  parties  to  marriage-contracts,  e.g.y 
under  an  obligation  to  invest,  are  sometimes  raised  by  means  of  a 
charge  given  upon  the  clause  of  registration.  But  the  Court  will  not 
encourage  resort  to  such  a  summary  mode  of  redress  where  there 
is  any  bona  fide  question,  whether  of  law  or  fact,  in  the  case  (A). 


(a)  Frier  v.  We»tem  Bank,  19  Feb. 
1856,  18  D.  272. 

(6)  See  Carron  Co.  v.  Stainton,  27 
Jan.  and  27  June  1857, 19  D.  318, 932 ; 
Home  v.  Menzies,  10  July  1845,  7  D. 
1010.  If  the  action  is  against  a  cau- 
tioner of  the  trustee,  negligence  on  the 
part  of  oo-trustees  or  oommiasionere  is 
not  a  relevant  defence  (Biggar  y. 
Wright,  19  Nov.  1846,  9  D.  78). 

(c)  BailUe  y.  Seton,  16  Dec.  1853, 
16  D.  216 ;  Ferrie  v.  Ferrie,  23  Feb. 
1849,  11  D.  704. 


(d)  Harvey  v.  Harvey's  TV*.,  28 
June  1860,  22  D.  1310. 

(e)  Mackenzie  v.  Hanbury,  1  July 
1846,  8  D.  964 ;  and  see  Provan  y. 
Provan,  14  June  1840,  2  D.  298. 

(/)  Bazett  ir  Co,  v.  HeugVs  JV«., 
29  Nov.  1826,  5  S.  50 ;  Mure  y.  GU^ 
mour,  23  May  1851,  13  D.  986. 

(g)  Forsyth  y.  Kilgour^  13  Dec. 
1854,  17  D.  207. 

(h)  See  Muir  y.  Mackersy,  21  Dec. 
1853, 16  D.  289. 
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An  executor-at-lawy  who  may  be  regarded  as  combining  the 
characters  of  trustee  and  beneficiary,  has  of  course  the  right  of 
calling  his  co-executors  to  account  in  an  action  of  distribution. 
He  has  abo  a  direct  action  against  the  debtors  to  the  executry 
estate  for  his  own  share  of  the  assets  (a)* 

Assumed  trustees,  although  not  personally  responsible  for  the  BesponsibUity 

of  ftfisufUdd 

intromissions  of  their  predecessors  in  the  trust,  are  liable  as  trustees  TmsteeB. 
to  render  accounts  embracing  the  management  of  their  predeces- 
sors as  well  as  their  own  (6),  and  are  not  entitled  to  a  discharge 
imtil  they  have  called  their  predecessors  to  account  (c). 

Let  us  now  consider  the  difiPerent  defences  which  may  be  stated  Defences  to  the 
by  trustees  in  answer  to  an  action  upon  the  trust.  The  most  action. 
frequent  grounds  of  defence  are :  (1)  that  there  never  was  any 
ayailable  fund  for  division ;  (2)  that  the  fund  has  been  lost  without 
fault  on  the  part  of  the  trustees ;  (3)  that  the  provision  has  been 
paid  to  some  other  party  supposed  to  have  been  in  right  of  it;  and, 
(4)  that  the  estate  has  been  wound  up,  and  all  claims  upon  it 
extinguished  by  prescription  or  lapse  of  time.  The  first  of  these 
defences  raises  an  issue  of  accounting  depending  upon  matters  of 
fact ;  the  second  raises  the  issue  of  personal  liability,  which  we 
have  elsewhere  discussed.  The  defences  founded  upon  bona 
fide  payment  to  a  wrong  party,  and  fnora,  remain  to  be  dealt 
with. 

The  defence  of  b(mafide9  assumes  that  the  payment  was  made  Bom  fide  ^p^^y- 
to  a  person  erroneously  supposed  to  be  the  creditor.  The  liability 
of  trustees  to  pay  to  the  real  creditor  is  determined  by  the  principle, 
that,  on  the  one  hand,  error  in  law  is  not  admitted  as  an  excuse, 
while,  on  the  other  hand,  a  bona  fide  payment  to  a  person  supposed 
to  be  in  fact  the  creditor,  may  be  excusable  if  the  debtor  had  not 
the  means  of  discovering  the  error.  For  example,  payment  to  a 
party  confirmed  as  nearest  of  kin,  but  who  in  point  of  fact  was  not 
the  nearest  of  kin,  has  been  sustained  in  respect  of  the  evidence 
afforded  by  the  title  of  confirmation  {d).  And  on  the  same  prin- 
ciple, a  purchaser  at  a  judicial  sale  has  been  held  justified  in  paying 

(a)  See  Vol.  I.,  pp.  234-6.  (cQ  Stewart  y.  Earl  of  Orkney, 171dy 

(6)  SommerviUe's  Trs,  v.  Wetness,  8  M.  1796;  Patersanv.  Paterson's  Exrs., 

Dec.  1854,  17  D.  151.  1626,  M.  1786 ;  Thomson  v.  Mowbray, 

(c)  Nicol  V.  Wilson,  10  June  1856,  1676,  M.  1791.    But  see  Howes   v. 

18  D.  1000.  Goodlet  Campbell,  1768,  M.  1799. 
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the  price  to  creditors  ranked  preferably  to  the  pursuer,  under  an 
error  in  fact  (a).  But  payment  to  a  widow,  unconfirmed,  of  her 
legal  provisions,  is  not  a  sufBdent  defence  to  an  action  at  the 
instance  of  executors ;  and  conversely,  if  a  trustee  apply  the  rents 
of  an  estate  forming  heritable  succession  in  payment  of  the  claims 
of  creditors,  instead  of  selling  a  portion  of  the  lands,  he  is  liable 
in  an  action  at  the  instance  of  the  widow  for  the  value  of  her 
terce,  reserving  his  right  of  relief  against  the  heir  (b).  On  the 
same  principle,  where  trustees  had  paid  a  portion  of  the  sum  due 
under  a  moveable  bond  to  the  creditor's  widow,  believing  it  to  be 
heritable  as  to  succession  (although  by  statute  1661,  chap.  32,  such 
bonds  remain  heritable  as  to  the  interests  of  husband  and  wife), 
the  husband's  representative,  sning  nearly  forty  years  after  the  sue 
cession  opened,  was  held  entitled  to  repetition  (c). 

The  principle  that  reasonable  evidence  on  a  matter  of  fact  is 
sufficient  to  protect  trustees  against  a  claim  for  repetition,  is  illus- 
trated by  the  case  of  Bruce  v.  Robaon  (d),  where  trustees  of  a 
settlement,  under  which  the  truster^s  son  had  right  to  a  share  of  the 
succession,  paid  a  debt  of  L.lOO,  due  by  the  son,  out  of  the  funds 
supposed  to  belong  to  him  in  virtue  of  the  settlement  The  son 
had  disappeared  four  months  before  the  truster^s  death,  and  was 
not  again  heard  of.  Twelve  years  after,  an  action  was  raised  by 
the  truster^s  next  of  kin  as  resulting  beneficiaries,  in  which  it  was 
agreed  by  all  the  claimants  that  the  distribution  should  take  place 
on  the  footing  that  the  truster^s  son  had  predeceased  him  ;  and  in 
the  accounting  the  next  of  kin  claimed  repayment  of  the  sum  of 
L.lOO,  on  the  ground  that  the  succession  had  never  vested  in  the 
son.  But  the  Court  were  unanimously  of  opinion,  that  as  the  debt 
was  paid  before  the  presumption  for  life  had  been  overcome,  the 
trustees  were  entitled  to  take  credit  for  the  payment. 

In  another  class  of  cases,  where  payments  or  conveyances  have 
been  made  by  trustees  under  circumstances  tantamount  to  a  devolu- 
tion of  the  trust, — as,  for  example,  where  trustees  have  conveyed 
estate  to  a  husband,  which  they  were  bound  to  secure  to  the  wife. 


(a)  Mackie  v.  Dunbar,   1628,  M.  (c)  Gray  v.  Walker,  11  Mar.  1869, 

1788.  21  D.  709. 

(6)  Cowan  v.  Kerr,  15  Dec.  1830,  (rf)  Bruce  v.  Robson,  26  Feb.  1834, 

9  S.  188.  12  S.  486. 
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exclusive  of  the  jibs  mariti  (a);  or  have  conveyed  to  the  tnister,  or  to 
a  trustee  for  his  creditors,  without  securing  the  interests  of  preferable 
creditors  or  beneficiaries, — the  Court  have  held  the  trustees  respon- 
sible for  the  breach  of  trust  (b).  And  so,  if  a  trustee  holding  per- 
sonal estate,  upon  trust  to  entail  the  residue  after  payment  of  the 
truster's  debts  and  legacies,  execute  an  entail  in  pursuance  of  his 
powers,  without  reserving  a  sufficient  sum  for  satisfaction  of  the 
truster's  obligations,  the  personal  creditors  or  legatees  have  direct  re- 
course against  the  trustee  in  consequence  of  the  breach  of  trust  (c). 

But  if  trustees  merely  invest  money  in  name  of  the  wrong  party,  ^'^'^^  *? 
retainin£^  the  securities  in  their  hands,  as  the  fund  is  still  within  m^y  be  cor- 
their  control,  the  mistake  may  be  rectified  at  the  sight  of  the 
Court,  matters  being  still  entire  (d). 

It  remains  to  be  considered,  xmder  what  circumstances  and  in  Preaonptionof 

Benenci&rys 

what  manner  the  beneficiary's  right  of  action  may  be  extinguished  right  of  action 
by  lapse  of  time.  Like  all  other  rights,  a  beneficial  interest  may  have  been 
be  lost  by  adverse  possession  for  the  prescriptive  period  of  forty 
years  (e) ;  but  the  possession  of  the  trustees  is  not  adverse  posses- 
sion, because  it  is  possession  upon  the  title  on  which  the  beneficiary 
claims,  and  for  his  behoof.  But  if  the  fund  have  been  actually  dis- 
tributed or  paid  away,  the  right  of  action  against  the  trustee  may, 
of  course,  be  cut  ofiF  by  the  negative  prescription ;  and  the  only 
question  that  can  arise  in  such  cases,  is  as  to  the  period  from  which 
prescription  runs. 

On  this  point  the  cases  of  Bams  v.  Barns^  Trusteesy  and  the  From  what 
Earl  of  EglintofCs  case,  decided  by  Lord  Jerviswoode  in  1861,  ecripUon  runs. 
are  instructive  (/).    The  circumstances  were  as  follows : — In  the 
first  case,  the  truster,  who  died  in  1791,  had  directed  his  trustees  to 
invest  the  free  residue  of  his  estate  in  land,  to  be  entailed  upon 


(a)  Mayne  v.  M^Keand,  4  June 
1836,  13  S.  870 ;  Ro8s  v.  Allan's  Trs., 
13  No7.  1850,  13  D.  44.  See  the 
subject  more  fully  treated  in  Chapter 
XXVI. 

(b)  See  Freen  v.  Beueridge,  28  June 
1882,  10  S.  727,  12  S.  141 ;  Mac- 
kenzie V.  Thomson,  12  Nov.  1846, 9  D. 
35.  But  see  Jeffrey  v.  Ure,  21  June 
1825,  1  W.  &  S.  565, 

(c)  Cruikshank  v.   Crvikshank,  24 
VOL.  II. 


April  1845,  4  Bell,  179 ;  Fraaer  v. 
Fraser,  8  Dec.  1826,  5  S.  104. 

((2)  Bulk  V.  PatuUoy  6  June  1854, 
17  D.  44. 

(e)  See  the  statutes  1469,  cap.  28 ; 
1474,  cap.  54  ;  and  1617,  cap.  12. 

(/)  Bams  V.  Bams'  7V«.,  5  Mar. 
1857, 19  D.  626 ;  Earl  o/EgUnton  v. 
Earl  of  Eglinton  ^  Ors,,  28  Mar.  1861, 
28  D.  1369. 
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certain  conditions.  Having  realized  the  trust  f  onds,  the  trustees, 
with  concurrence  of  the  then  beneficiaries^  purchased  an  estate,  the 
price  of  which  exceeded  the  amount  of  the  funds  by  L.4000 ;  and 
in  order  to  provide  for  payment  of  the  balance  of  the  price,  they 
retained  the  estate  in  their  hands,  paying  over  the  surplus  rents  to 
the  heirs  of  entail  from  time  to  time,  but  without  rendering  any 
detailed  account  of  their  intromissions,  or  denuding  of  the  estate. 
In  1853,  being  more  than  forty  years  after  the  completion  of  the 
purchase  by  payment  of  the  first  instalment  of  the  price,  an  action 
of  accounting  and  payment  was  raised  by  the  beneficiaries,  in  which 
the  purchase  was  challenged  as  being  in  excess  of  the  powers  con- 
ferred by  the  settlement.  The  trustees  admitted  their  liability  to 
account,  but  pleaded  the  negative  prescription  in  bar  of  any  objec- 
tions to  the  purchase.  The  First  Division,  by  a  majority,  sustained 
the  plea  of  prescription,  on  the  ground  that  the  transaction  was 
known  to  the  beneficiaries,  and  that  their  acquiescence  for  forty 
years  brought  the  case  within  the  ordinary  rule  by  which  competing 
titles  are  cut  ofiF  through  the  operation  of  the  long  prescription.  In 
the  Earl  of  Eglinton^a  case  (a),  the  question  arose  in  the  form  of  a 
defence  to  an  action  concluding  that  the  proprietor  of  an  entailed 
estate  was  entitled  to  acquire  the  property  in  fe^simple ;  the  gronnd 
of  defence  being,  that  whereas  the  trustees  had  been  directed  to 
execute  a  valid  deed  of  entail  of  a  certain  estate,  they  had  executed 
an  entail  which  was  defective  in  one  of  the  statutory  prohibitions. 
The  pursuer  pleaded  that  the  estate  had  been  possessed  by  himself 
and  his  ancestors  for  more  than  forty  years  upon  the  defective  en- 
tail ;  and  his  possession  under  that  title  was  held  to  have  the  effect 
of  cutting  off  any  right  of  action  in  the  heirs-substitute  to  compel 
the  heir  in  possession  or  the  representatives  of  the  trustees  to  exe- 
cute a  valid  entail  in  terms  of  the  truster^s  directions  (6). 

It  will  be  observed  that  in  both  the  leading  cases  the  question 
at  issue  substantially  resolved  into  a  competition  between  claimants 
having  opposing  interests  in  the  succession ;  and  the  practical  result 
of  the  decisions  is,  that  trustees  who  have  denuded  of  the  estate 

(a)  23  D.  1869.  M.  Prescrip.  Nob.  4  &  7 ;  Paid  v. 

(6)  See  the  cases  of  Weir  v.  Steele,  Beid,  8  Feb.  1814,  F.  C. ;  and  Lindsay 

1745,  M.  11869 ;    PoUock  v.  Porter-  y.  Balgonie,  1627,  M.  10718,  where 

/SeZef,  10  Mar.  1779,  2  Paton,  495,  a£fg.  prescription  was  held  to  apply  to  a 

M.  10702  ;  Kinloch  v.  Rocheid,  1800,  claim  under  a  testament. 
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committed  to  their  charge,  are  relieyed,  by  the  operation  of  the 
negative  prescription,  from  liabilily  b j  reason  of  error  in.  the  exe- 
cution of  the  duty  of  distribution.  But,  as  we  have  afaready  ex- 
plained, it  is  not  therefore  to  be  inferred  that  trustees  retaining  the 
trust  estate  in  their  atvn  hands  would  be  in  a  pontion  to  plead  the 
negative  prescription  in  defence  to  an  action  of  denuding.  In  the 
class  of  cases  already  adverted  to,  the  foundation  of  the  plea  of 
prescription  was  a  beneficial  conveyance  to  a  third  party.  In  this 
class  of  cases  it  will  be  observed  that  the  trustees  are  themselves 
l««edbyprescriptionfromclaiinmgi»Uef  from  their  disponee;  and 
it  would  not  be  consonant  to  equity  that  a  beneficiary  who  had 
aUowed  prescription  to  run  upon  the  trustee's  right  of  indemnity 
should  be  permitted  to  enforce  kis  right  by  a  personal  action  against 
the  trustee.  But  tiiere  can  be  no  equitable  exception  to  a  claim 
directed  against  trustees  for  the  payment  of  funds  retained  in  their 
own  hands ;  and  as  their  titie  of  possession  is  in  its  own  nature  a 
qualified  title,  it  appears  to  us  that  prescription  could  never  be 
pleaded  upon  such  a  title  in  answer  to  a  beneficiary  whose  claim  is 
not  adverse  to  the  trustee's  titie,  but  founded  upon  it  This  prin- 
ciple appears  to  have  been  recognised  in  Ogihy  v.  ErsHne  (a), 
though  the  decision  turned  partiy  on  the  feudal  doctrine,  that  where 
a  party  possesses  on  two  tities,  both  unlimited  (t.e.,  fee-simple  tities 
with  destinations  over),  prescription  does  not  run  in  favour  of  the 
destination  in  the  conveyance  upon  which  his  title  is  made  up,  and 
against  the  destination  in  the  other  titie. 

Such  appears  to  have  been  the  opinion  of  the  judges  who  decided  ^^^^0^ 
the  case  of  Bams  v.  Bam£  Trustees;  for,  while  supporting  the  speci-  ^5?r\^ 
fie  purchase  in  respect  of  the  titie,  which  was  by  the  negative  pre- 
scription secured  to  the  heirs  of  the  investiture,  their  Lordships 
were  at  pains  to  explain  (6)  that  they  did  not  discover,  either  in 
principle  or  in  the  authority  of  the  case  of  Kinloch  v.  Rocheidy 
founded  upon  by  the  defenders,  any  reason  for  extending  the  operar 
tion  of  the  negative  prescription  to  a  claim  of  general  accounting 

(a)  Ogilvy  v.  Erskine^  26  May  1887,      authority  in  the  law  of  preecriptioD  on 
15  S.  1027.    This  case  is  not  noticed     double  tities. 

in  Mr  Rosses  cases,  though  it  must         (5)* See  the  opinion  of  the  Lord 
certainly  be  regarded  as   a  leading     President  (Lord  Ck)lon8ay),  19  D.  687, 

and  of  Lord  Deas,  651. 
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Prewriptioii 
may  be  barred 
hy  Trustee's 
acknowledg- 
ment 


Jforaand 
tadtamity. 


directed  against  the  trustees  of  a  stibnsting  trust  (a).  It  remains  to 
be  seen  in  what  sense  the  expression  '^subsisting  tmst"  will  be 
construed  with  reference  to  clums  of  the  nature  here  referred  to. 
We  incline  to  think  that,  notwithstanding  the  elapse  of  the  period 
appointed  by  the  settlor  for  the  execution  of  his  declared  purposes, 
the  trust  must  be  held  to  subsist  where  the  trustees  have  funds  in 
their  hands,  and  the  trust  purposes  in  relation  to  those  funds  remain 
unexecuted. 

In  any  view  of  the  effect  of  the  law  of  prescription,  it  is  obvious 
that  the  trustees  of  an  tmexecuted  pttrpose  are  entitled  to  protect 
the  beneficial  interest  from  prescription  by  executing  an  acknow- 
ledgment of  the  trust.  Such  an  acknowledgment  is  necessarily 
binding  upon  the  trustee  and  his  heirs,  and  no  other  party  can  have 
any  interest  to  object  to  it  On  this  ground  the  Second  Division, 
in  the  case  of  Brigga  v.  SwatCs  ExecutovB  (6),  tmanimously  repelled 
a  claim,  at  the  instance  of  the  next  of  kin  of  a  deceased  trustee,  for 
repetition  of  a  simi  paid  by  his  executors  to  the  beneficiaries  after 
prescription  had  run  upon  the  trust.  The  executors  had  acknow- 
ledged their  liability,  as  his  representatives,  to  account  to  the  bene- 
ficiaries, in  the  state  of  accounts  rendered  to  the  Board  of  Inland 
Bevenue  with  reference  to  the  legacy  duty  exigible  from  the  estate 
of  the  deceased  trustee ;  and  this  acknowledgment  was  held  equiva- 
lent to  a  declarator  of  trust. 

The  principles  which  determine  the  applicability  of  the  plea  of 
mora  and  taciturnity  to  actions  against  trustees,  are  similar  to  those 
which  have  been  the  subject  of  consideration  in  connection  with  the 
law  of  prescription.  If  a  legatee  lie  by  for  any  length  of  time, 
and  allow  the  trustee  to  distribute  the  funds  amongst  other  parties, 
or  to  contract  debt  on  the  security  of  the  estate  (c),  without  giving 


(a)  The  case  of  Baird  Sf  Others  v. 
Mags,  of  Dundee^  5  Feb.  1862,  24  D. 
447,  does  not  seem  to  invalidate  the 
proposition  stated  in  the  text  The 
question  there  was  as  to  the  right  to 
compel  the  Magistrates  of  Dundee,  as 
tmstees  of  a  charitable  endowment,  to 
replace  funds  which  had  been  diverted 
from  their  purpose  in  the  17th  century. 
The  Court  held,  that  as  the  property 
had  been  conveyed  to  a  different  body. 


namely,  the  Magistrates  and  Town 
Council^  the  original  trust  was  at  an 
end,  and  that  the  title  of  the  corporation 
was  fortified  by  the  negative  prescrip- 
tion. The  case  is  therefore  analQgousin 
principle  to  the  cases  of  Bams  and  Earl 
ofEglinton^  already  commented  on. 

(h)  Briggs  v.  Swanks  Exrs,^  24  Jan. 
1854,  16  D.  885. 

(c)  Galloway  v.  Grants  21  Feb. 
1851,  13  D.  766. 
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MORA  AND  TACITURNITY. 
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notice  of  his  daim,  he  is  justly  held  to  have  lost  his  recourse  against 
the  trustee  by  neglecting  to  insist  for  his  interest  at  a  time  when 
the  estate  (which,  in  a  sense,  may  be  said  to  be  primarily  liable  for 
the  fulfilment  of  the  trust  purposes)  might  have  been  made  avail- 
able to  him.  This  was  the  principle  of  the  cases  of  Munro  and 
CulUn  V.  Wemyss  (a),  and  the  earlier  cases  (b).  But  it  is  plain 
that  taciturnity  is  not  pleadable  in  bar  of  the  beneficiary's  claim, 
where  his  case  is  founded  either  on  the  fact  of  the  trustees  having 
funds  in  then-  possession  (c),  or  that  he  himself  was  previously 
unaware  of  the  p^visions  of  Ihe  trust  under  which  his  right  h^ 
arisen  (d). 

Although  an  action  for  a  breach  of  trust  may  tmdoubtedly  be  Homoloeation 
barred  by  taciturnity  for  such  a  length  of  time,  and  with  such  a  tmst  not 
full  knowledge  of  the  circumstances,  as  amount  to  homologation  of  piled, 
the  illegal  transaction,  yet  a  discharge  of  the  trustee  from  liabilities 
of  this  kind  is  not  so  easily  implied  as  a  discharge  of  an  action  for 
debt,  which  is  the  character  of  an  action  by  a  legatee  against  the 
executor.    For  example,  in  actions  of  reduction  of  purchases  of  the 
trust  property  by  trustees,  it  has  been  repeatedly  held  that  mere 
lapse  of  time  will  not  exclude  the  beneficiary's  right  to  redress  (e). 


(a)  CuUen  v.  Wemyss,  16  Nov. 
1888,  1  D.  32 ;  Munro  v.  Munro,  17 
Dec.  1825, 4  S.  328 ;  here  an  heir,  who 
had  acknowledged  the  right  of  trustees 
by  poflsesBing  a  farm  for  several  years 
on  a  missive  from  them,  was  held  to 
be  barred  from  claiming  the  lease  in 
his  character  of  heir.  See  also 
Urquhart  v.  Urquhart,  14  Jidy  1863, 
1  M'Q.  658,  13  D.  742,  and  a  recent 
case  in  the  Second  Division,  MUUgan 
V.  Walker,  7  March  1862,  where  con- 
siderable weight  was  given  to  the  plea 
of  taciturnity  and  lap»3  of  time. 

(h)  See  Thomson  v.  Murray,  19 
Nov.  1824,  3  S.  297;  Scott  v.  MitcheU, 


27  May  1830,  8  S.  820;  Todd  v. 
BeatHe,  12  Nov.  1802,  Hume,  487; 
Darling  v.  Darling,  17  Feb.  1802, 
F.  C. ;  WiUon  v.  WUsan,  1783,  M. 
11646. 

(c)  Seath  v.  Taylor,  21  Jan.  1848, 
10  D.  377. 

{d)  Allan  v.  Allan's  Trs.,  24  June 
1851,  13  D.  1220.  And  see  Gray  t. 
Walker,  11  Mar.  1859,  21  D.  709. 

(e)  York  Buildings  Co.  v.  Mackenzie, 
13  May  1795,  3  Paton,  378 ;  Jeffrey 
V.  Aiken,  16  June  1826,  4  S.  722; 
Taylor  v.  WaUon,  20  Jan.  1846,  8  D. 
400;  Gillies  v.  M'LacMan,  11  Feb. 
1846,  8  D.  487. 
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CHAPTER    XXX, 

OF  THE  TRANSMISSION  OF  EQUITABLE  INTERESTS 
BY  DEED  OR  BY  OPERATION  OF  LAW. 

Thb  subject  to  be  discussed  in  this  chapter  is  the  transmission  of 
the  beneficial  or  equitable  interest,  while  the  formal  title  remains 
vested  in  the  trustee.  Such  transmission  may  be  effected,  first,  by 
the  act  of  the  party,  who  may  assign  or  dispose  of  his  interest, 
whether  that  be  a  right  to  a  specific  subject  vested  in  trustees  for 
his  behoof,  or  a  right  to  a  share  in  the  distribution  of  a  trust  estate. 
Again,  an  equitable  interest  may  be  transferred  by  operation  of  law ; 
for  example,  by  any  of  the  legal  assignations,  or  by  descent,  if  the 
beneficiary  dies  intestate  ;  or  it  may  be  attached  by  diligence.  In 
the  discussion  of  the  subject,  the  following  arrangement  will  be  ob- 
served :  we  shall  treat,  ^ra^  of  assignment ;  secondly j  of  testamen- 
tary disposition ;  thirdly j  of  descent ;  and,  fotirthlyj  of  diligence. 

Section  I. 

ASSIGNMENT  AND  DISPOSITION  OF  EQUITABLE  INTERESTS 

BY  DEED  INTER  VIVOS  (a). 

The  questions  that  require  to  be  noticed  relate,  firsty  to  the 
assignable  quality  of  the  equitable  interest ;  and,  secondly ^  to  the 
effect  of  intimation,  and  to  questions  of  priority. 

I.  Of  the  Assignable  Quality  of  the  Equitable  Interest. 
Vested  in-  It  is  a  £reneral  rule  of  law,  that  any  vested  interest,  althomrh  not 

terastB  are  .  ^    ,  .  .  -7  -© 

traDBmuBible.     m  the  possession  of  the  beneficiary,  is  capable  of  being  transmitted 

(a)  The  English  authorities  on  the     are  digested  in  Tudor's  Leading  Gaaes, 
assignable  character  of  equitable  estates      II.  615  et  seq. ;  but  on  a  subject  so 
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by  assignation ;  or,  if  the  interest  is  of  a  hentable  nature,  by  dispo-  by  assignatioii, 

.,-.._  .  t  .  \       or  dispositioxi 

sition  and  assignation.  Interests  in  trust  estates  are  subject  to  the  and  asBigna- 
same  rules  with  respect  to  the  form  of  transmission  as  debts ;  and 
therefore  a  simple  assignation  not  intimated  wiU  be  effectual  as  an 
obligation  against  the  cedent,  though  it  will  not  divest  him  or  secure 
a  preference  in  a  question  with  the  subsequent  assignee  or  arresting 
creditor  (a).  It  would  not  be  consistent  with  our  plan  to  enter  at 
length  upon  the  formal  requisites  of  assignation  or  disposition,  and 
the  completion  of  a  title  by  intimation  or  its  equipollents.  It  is 
sufficient  to  notice  how,  and  in  what  manner,  the  assignable  quality 
of  the  beneficiary's  interest  may  be  affected  by  the  trust. 

A  spes  succes9um%8  or  contingent  rifcht  may  be  assiimed,  but  the  Effect  of 

^  ^  .  .  aesignation 

assignment  will  be  operative  only  after  the  rii?ht  has  vested  (&).  If,  ofa^^mc- 
on  the  contrary,  the  interest  lapses  by  the  predecease  of  the  legatee 
or  the  failure  of  the  contingency,  no  right  passes  (c).  In  a  large 
proportion  of  the  cases  on  vesting  which  are  noticed  in  a  subsequent 
chapter,  the  question  at  issue  was,  whether  the  equitable  interest 
had  vested  so  as  to  be  carried  by  a  previous  assignation  or  testa- 
mentary  disposition. 

In  a  destination  of  ^a  legacy  to  a  legatee,  his  heirs  and  assignees,  Gonstmctionof 

•  i«i»i»i  I    temi  JL88121160 

the  term  aadgneea  is  understood  to  apply  to  assignees  of  the  vested  in  a  subsutu- 
interest ;  and  therefore,  if  the  legatee  predecease  the  testator,  the 
legacy  will  not  go  to  the  executor  of  his  will,  but  to  the  heir  or  next 
of  kin,  according  to  the  nature  of  the  subject  (d).  And  the  same 
rule  obtains  in  regard  to  the  execution  of  powers  of  disposal  of 
equitable  interests.  A  deed  of  disposal  by  a  party  who  has  merely 
a  possibility  of  obtaining  the  power,  will  be  effectual  if  the  power 
afterwards  vests,  but  not  otherwise  («)•  An  agreement  to  sell  an 
interest  which  is  not  vested  has  the  same  effect  as  an  assignation  of 
the  interest  in  a  question  with  the  cedent. 


closely  oonnected  with  a  merely  tech- 
nical branch  of  law,  conveyanciiig,  it 
would  be  idle  to  seek  for  illastratioDB 
out  of  the  sphere  of  our  own  law. 

(a)  See,  for  example.  Maxwell  y. 
Wylie,  25  May  1837,  15  S.  1005; 
Forbes  v.  Luche,  26  Jan.  1838,  16  S. 
374 ;  Wilson  v.  Wilson,  9  July  1842, 
4  D.  1503. 


(6)  See  Wood  v.  Begbie,  etc.,  17 
June  1850, 12  D.  963. 

(c)  See  for  example  the  caaeB  cited, 
infra,  note  (d), 

(d)  WiUde  V.  WiUde,  27  Jan.  1837, 
15  S.  430 ;  BeU  v.  Cheape,  21  May 
1845,  7  D.  614  ;  see  also  Robertson  v. 
Pattinson,  13  Aug.  1846,  5  BeU,  259. 

(e)  See  this  subject  noticed,  infra, 
p.  125,  note  (b). 
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Effect  of 
usigiuttioii 
of  an  interest 
which  is  vested, 
but  not  imme- 
diately pay- 
able. 


Penonal  right 
to  lands  can 
only  be  trans- 
ferred by  dis- 
positiTe  words. 


Whether  an 
equitable 
interest  can  be 
entailed. 


An  assignation  of  an  interest  which  has  vested,  but  which 
cannot  be  realized  until  the  occurrence  of  a  future  event,  takes 
effect  immediately.  If  followed  by  intimation,  it  divests  the  cedent 
of  the  entire  personal  right ;  and  even  though  not  intimated,  it  is 
effectual  as  an  agreement  to  convey  his  entire  interest,  including 
subsequent  accessions.  For  example,  if  the  legatee  of  the  reversion 
of  a  fund  which  is  burdened  with  a  liferent,  assign  his  interest,  no 
(questions  can  afterwards  be  raised  as  to  the  value  of  the  interest  at 
the  time  of  the  assignation ;  for  the  thing  that  was  assigned  was  the 
right  as  it  stood  in  the  cedent,  whether  of  fixed  amotmt,  indefinite, 
or  unascertained  (a). 

It  is  to  be  observed  that,  although  a  disponee  of  lands  may 
transfer  his  personal  title  to  another  by  merely  assigning  the  dispo- 
sition, yet  a  party  who  has  a  personal  right  to  heritable  property, 
e.g.j  a  right  to  demand  a  specific  conveyance  of  heritable  subjects 
from  the  trustee,  can  only  convey  it  effectually  by  using  dispositive 
words.  When,  therefore,  a  conveyance  of  an  equitable  interest  in 
property  consisting  partly  of  heritage  is  contemplated,  it  will  be 
proper  in  aU  cases  to  introduce  the  words  <'  dispone  and  assign," 
unless  the  parties  to  the  transaction  are  anxious  to  raise  an  in- 
teresting question  as  to  the  heritable  or  moveable  nature  of  the 
interest  (b). 

An  equitable  interest  in  lands  and  heritages  can  only  be  made 
the  subject  of  an  entail  when  the  fee  is,  in  the  contemplation  of  law, 
in  the  person  of  the  beneficiary ;  as,  for  example,  where  the  pro- 
prietor of  an  estate  has  conveyed  it  to  a  trustee  for  payment  of 
debts  without  disposing  of  the  reversionary  interest,  in  which  case 
an  entail  may  be  effectually  made  of  the  reversionary  estate  by  the 
granter  of  the  trust  or  his  heir-at-law,  during  the  subsistence  of 
the  trust.  The  reports  present  many  examples  of  the  execution  of 
deeds  of  entail  and  other  dispositive  settlements  under  such  circum 
stances  (c).    If  the  fee  of  the  estate  is  in  the  trustee,  a  dispositive 


(a)  Pattinsan  y.  Robertson^  5  Mar. 
1844,  6  D.  944  ;  Stainton  y.  StaintorCs 
Trs.,  25  Jan.  1850,  12  D.  572  ;  MiU 
cheU  V.  Major,  12  Nov.  1856, 19  D.  30. 

(h)  If  tiie  beneficiary  convey  the 
estate  itself,  supposing  his  title  to  be 
complete,  the  conveyance  wiD  be  effec- 


tual as  an  assignation  of  his  equitable 
interest  (Paul  v.  Boyd's  Tr,^  22  May 
1835,  18  S.  818). 

(c)  See  M'MUlan  v.  CampbeU,  14 
Aug.  1834,  7  W.  &  S.  441,  affg.  9  S. 
551 ;  Cunninghame  y.  M^Leod,  13 
Aug.  1846,  5  Bell,  210,  affg.  3  D. 
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conveyance  of  the  estate  itself  by  a  beneficiary  would  seem  to  be 
inappropriate,  as  he  has  only  the  right,  and  not  the  title  of  heritable 
proprietor.  A  disposition  of  the  estate  would,  however,  receive 
efifect  as  a  conveyance  of  the  equitable  interest  (a).  If  this  doctrine 
be  correct,  it  follows  that  an  entail  executed  by  a  party  in  right  of 
the  beneficial  interest  will  be  a  good  assignation  to  the  institute 
or  first  taker ;  and  it  is  thought  that  it  ought  on  principle  to  be 
binding  upon  the  first  taker,  as  a  trust,  to  execute  an  effectual  entail 
of  the  feudal  estate.  Indeed,  it  might  fairly  be  maintained,  on  the 
construction  of  the  Entail  Statute,  that  a  disposition  of  the  equit- 
able interest,  subject  to  the  necessary  prohibitions,  was  capable  of 
receiving  effect  as  a  valid  entail  of  the  heritable  interest  under  the 
trust,  so  that  the  heirs  would  not  be  in  titulo  to  demand  a  convey- 
ance from  the  trustees  except  under  the  conditions  of  an  entail  (6). 

A  liferenter  (c)  or  joint  owner  (d)  can  only  assign  the  precise  Aflsignment 
interest  that  he  himself  has  in  the  estate.     On  the  death  of  the  terests. 
cedent,  therefore,  the  interest  will  pass  in  the  one  case  to  the  fiar, 
and  in  the  other  to  the  snrviving  joint  owners. 

As  to  assignations  of  equitable  interests  in  personal  property,  no  Form  of  mbi^- 
particular  form  is  necessary.    A  bill  of  exchange  drawn  upon  and  able  interasts 
presented  to  the  trustees  is  a  good  assignment  of  the  fxmds  of  the      P®"^°  ^' 
beneficiary  in  their  hands  («).    Prof essor  BeU  indicates  an  opinion, 
that  the  assignation  of  a  bill  or  other  debt  due  by  the  truster  to  the 
beneficiary  does  not  give  the  assignee  a  right  to  dividends  claimed 
from  the  trustee  in  a  voluntary  trust  (/) ;  and  it  has  been  settled  that 

1288 ;  and  other  cases  cited  in  Chapter  Lords  as  to  the  competency  of  entail- 

XXXIII.,  tn/ra.  ing  a  peisonal  right  to  heritable  pro- 

(a)  A  beneficiary  of  property  directed  perty  according  to  the  law  of  Scot- 

to  be  entailed,  may  burden  the  life  land ;   but  Lord  Wyndf ord  observed, 

interest  with  provisions  in  the  same  that  in  similar  circumstances  a  Court 

manner  as  if  an  estate  had  been  actually  of  Equity  in  England  would  compel 

purchased  and  conveyed  to  the  heirs  the  person  in  whom  the  legal  estate 

under  the  fetters  of  an  entail ;  that  is,  was,  to  complete  the  conveyance  (7 

assuming  the  period  to  have  arrived  at  W.  &  S.  451). 
which  the  entail  ought  to  have  been  (c)  StewarVs  TVs,  v.  Stewart^  20 

executed  (Stainton  v.  Stainton's  Trs.^  Dec.  1851,  14  D.  298 ;  see  Hamilton 

25  Jan.  1850,  12  D.  571).  v.  M'Gie,  7  June  1828,  6  S.  932. 

(5)  See  Lord  HoncreifTs  note  in         (d)  Robertson  v.  Menzies^  10  Mar. 

M'MiUan  v.  Campbell,  4  Mar.  1831,  1857,  19  D.  671. 
9  S.  554  ;  and  the  cases  of  Livingston         (e)    Watt's  Trs,,  21  Dec.  1853,  16 

and  Denholmy  there  referred  to.    No  D.  279 ;  Fyfe's  Trs,,  20  Mar.  1862. 
opinion  was  ezpreased  in  the  House  of         (/)  Bell's  Com.  (6th  Ed.  561). 
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Titmsiniflsion 
of  equitable 
interests  by 
legal  sfisigna- 
tioDfl. 


IHectioQ. 


Intimation 
neoessary  to 
divest  the 
Beneficiary. 


Benefidary 
not  divested  of 
the  equitable 
interest  in 
heritable  pro- 
perty nntil 
infeftment 


dividends  due  under  a  sequestration  are  not  carried  by  an  assignar 
tion  of  the  debt  subsequent  in  date  to  the  sequestration,  the  rule 
being  that  all  diligence  begun  must  be  separately  assigned. 

The  leeal  assimiations,  as  marriaxre,  bankruptcy,  and  judicial 

manner  as  upon  other  personal  rights.  It  has  been  settled  by  two 
concurring  decisions,  that  the  right  of  electing  between  legal  and 
conventional  provisions  does  not  fall  to  creditors  in  bankruptcy,  but 
that  the  Court  possesses  an  equitable  power  of  controlling  the  bene- 
ficiary's choice,  so  that  it  may  not  be  exercised  nimiously,  to  the 
prejudice  of  the  creditors.  Where  the  question  was  between  credi- 
tors of  a  husband  claiming  the  wife's  legitim  as  falling  under  the 
jus  maritij  and  the  wife  herself  claiming  provisions  of  larger  amount 
than  the  legitim  given  to  herself,  exclusive  of  the  husband's  jus 
maritij  the  Court  sustained  the  exercise  of  the  power  of  election  by 
the  wife  in  her  own  favour  (a).  It  has  not  yet  been  decided 
whether  creditors  can  compel  the  donee  of  a  general  power  to  exer- 
cise it  by  conveying  the  property  to  a  trustee  for  their  behoof  (ft). 

n.  Of  Intimation  and  the  Completion  of  a  Title  to  Equitable  Interests, 

A  beneficiary  may  be  divested  of  his  equitable  interest  in  per- 
sonal property  by  intimation  of  the  assignation  in  his  favour  to  the 
trustees ;  and  it  would  seem  that  intimation  to  a  single  trustee,  or  to 
a  factor  on  the  trust  estate,  may  be  sufficient  to  complete  the  assignee's 
title,  though  certainly  not  to  put  the  other  trustees  in  malafidey  in 
the  event  of  their  pajdng  to  a  subsequent  assignee  (c).  The  title 
of  the  assignee  to  the  subject  being  completed  by  intimation,  it 
follows  that  his  right  is  preferable  to  that  of  subsequent  arresters 
claiming  through  the  beneficiary. 

Equitable  interests  in  heritable  property  stand  in  a  somewhat 
different  position.  A  disposition  and  assignation  of  a  personal  right 
to  heritable  estate,  the  title  to  which  stands  in  the  person  of  a  trustee, 
does  not  communicate  to  the  assignee  a  right  capable  of  being  com- 
pleted by  infeftment.    To  complete  his  title,  he  must  therefore  either 

(a)  Lawson  v.  Ymng^  15  July  1854,  (c)  E.  of  Aberdeen  v.  E,  of  March 

16  D.  1098 ;  Stevenson  ▼.  HamiUon,  7  ^  Or*.,  9  April  1730,  Cr.  &  St.  44  ; 

Dec.  1838,  1  D.  181.  Stair,  3, 1, 10 ;  4, 40,  83 ;  Erak.  3,  5, 5 ; 

(&)  See  the  opinioDs  in  RoUo  v.  Morels   Notes,  BB.,  and  caBee  there 

RoUo,  26  Jan.  1843,  5  D.  446.  cited. 
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obtain 'a  conveyance  from  the  trustee  or  adjudge  in  implement  of 
the  assignation.  It  is  not  necessary,  however,  that  the  assignee  of 
a  beneficiary  should  have  his  title  feudally  complete  in  order  to  the 
acquisition  of  a  preference.  On  the  contrary,  the  intimation  of  an 
onerous  disposition  and  assignation  of  the  equitable  interest  in 
heritable  estate,  entitles  tiie  assignee  to  rank  preferably  to  subse- 
quent adjudging  creditors  (a).  It  would  seem  that  even  when  the 
right  is  fully  vested  and  the  beneficiary  is  in  a  position  to  demand 
possession^  an  intimated  assignation  of  his  interest  would  give  a  pre- 
ference in  bankruptcy  (&). 

We  have  still  to  consider  whether  the  assignee  of  an  equitable  Sefe^e^' 
proprietor  is  entitled  in  any  circumstances  to  a  preference  over  nfi^S'sen?' 
assignees  of  the  trustee.     This  question  is,  by  the  maxim  assignatus  ^j^^^^^  ^^ 
utiturjure  auctoris  (o),  resolved  into  the  more  simple  inquiry,  whether 
the  right  of  the  beneficiary  himself  is  liable  to  be  defeated  by  the 
fraudulent  assignment  of  the  trustee.     Here  a  distinction  must 
be  taken  between  declared  and  latent  trusts.    In  the  former  class,  ExpresB  trusts. 
which  includes  conveyances  expressed  to  be  in  trust  for  purposes 
declared  in  a  relative  writing,  the  title  of  assignees  of  the  trustee  is 
measured  by  the  terms  of  the  whole  settlement ;  and  therefore,  if 
the  trustees  have  power  to  sell  and  assign,  the  assignees  of  the 
trustee  are  preferable ;  for  the  claim  of  the  beneficiary  then  lies 
against  the  funds  into  which  the  property  was  converted.    If  the 
trustees  have  no  power  of  disposal,  but  are  bound  to  convey  the 
estate  specifically,  then  the  purchaser  from  them  may  be  ousted  by 
the  beneficiary  or  his  assignee ;  for  he  can  claim  no  higher  title  than 
his  cedent.    In  the  alternative  case  of  a  latent  trust,  that  is,  a  trust  Latent  tmsts. 
constituted  by  ex  facie  absolute  disposition — ^and  it  is  immaterial 
whether  the  purposes  are  embodied  in  a  back-bond  or  not, — ^a  pur- 
chaser  from  the  trustee  is  not  affected  by  the  conditions  of  the  latent 
trust,  and  his  right  is  therefore  preferable  to  that  of  the  beneficiary 
or  his  assignee  (d).    Purchasers  from  trustees,  therefore,  stand 

(a)  Russell  y.  MacdowaU^  6  Feb.  assignee  takes  the  right  of  the  cedent 

1824,  F.  0. ;  Morrice  v.  Sprot^  27  June  as  it  stands  on  the  face  of  his  title  ; 

1846,  8  D.  918.  subject,  however  (and  this  is  the  only 

(h)  See  Paul  v.  BoytTs  Trs,^  22  May  exception),  to  counter  claims  on  the 

1835,  13  S.  818.  part  of  the  debtor,  whose  rights,  of 

(c)  The  word   jus  here,  must  be  course,  are  not  to  be  frustrated  by  the 

understood  in  the  sense  of  title  as  dis-  act  of  his  creditor, 
tinguished  from  right.    An  onerous         {d)  SomervUles  t.  Red/earn^  1  June 
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in  a  better  position  than  creditors  using  diligence,  who  can  only  take 
the  personal  right  which  is  the  subject  of  the  diligence,  as  it  stands 
in  the  person  of  the  debtor  (a).  This  is  equivalent  to  sayings  in  the 
case  of  a  trust,  that  the  estate  cannot  be  operated  upon  by  diligence 
at  the  instance  of  creditors  of  the  trustee,  as  distinguished  from 
those  of  the  estate,  except  where  the  estate  is  vested  in  the  person 
of  the  trustee  by  inf  ef  tment  upon  an  ex  faeU  absolute  title. 


Section  n. 


TESTAMENTARY  DISPOSITION  OF  EQUITABLE  INTEBE8T8. 


Distinction  m 
to  transmiasion 
of  eqnitable 
interestBin 
real  and  per- 
■onal  estate. 


Equitable  interests  of  personal  property  are  transmissible  by 
will ;  of  heritable  property,  by  mortis  causa  disposition  (5).  Under 
the  expression  personal  property^  we  mean  to  include  all  rights  which 
are  personal  as  to  succession,  including  interests  in  land  directed  to 
be  sold  with  a  view  to  division ;  and  conversely,  it  is  to  be  under- 
stood that  heritable  interests  as  to  succession  in  moveable  estate — 
6^.,  personal  bonds  to  heirs  secluding  executors,  and  money  given  to 
trustees  upon  trust  to  purchase  land— can  only  be  transferred  by  the 
dispositive  form  of  conveyance  (c).  There  may  be  some  room  for 
doubt  as  to  the  latter  point,  but  the  conveyancer  would  not  be  justi- 
fied in  assuming  that  a  testamentary  instrument  would  carry  an 
interest  in  money  directed  to  be  invested  in  land  for  the  benefit  of 
the  testator  {d). 


1818,  5  Paton,  707  ;  Bums  v.  Lawrie^ 
7  Jidy  1840,  2  D.  1348.  See  also 
M'CUUand  t.  Bank  of  Scotland^  27 
Feb.  1867,  19  D.  674. 

(a)  Gordon  v.  Cheyne,  6  Feb.  1824, 
2  S.  676,  and  F.  0. ;  Dingwall  v. 
M'Combie,  6  June  1822,  1  S.  463. 

(b)  See  the  yestiBg  cases  in  Ghapten 
XLIII.  and  XLIV. ;  for  example,  Wil- 
son y.  Wilson,  9  Jidy  1842,  4  D.  1603. 

(c)  The  character  of  the  saocesBion 
is,  of  courae,  not  affected  by  any  un- 
authorized act  on  the  part  of  the  trus- 
tee (Ber/ord  y.  Brotcn,  1  June  1882, 
10  S.  609). 


{d)  We  assume,  of  coune,  that  the 
direction  is  of  a  nature  to  operate  a 
conyeraion  of  the  estate  as  to  succession 
in  the  event  of  the  equitable  owner 
dying  intestate.  The  general  opinion 
is,  that  the  heir  can  only  be  deprived 
of  his  right  of  inheritance,  whatever 
the  subject  of  inheritance  may  be,  by 
a  dispositive  conveyance.  A  mere 
direction  to  inyest  trust  funds  upon 
heritable  security  does  not  conyert 
the  property.  See  this  subject  fully 
discussed  in  Chapter  XXXI.,  on  the 
doctrine  of  Constructiye  Conyeraion, 
infra,  pp.  162,  164. 
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A  general  settlement  of  all  the  disponer^s  means  and  estate 
carries  his  interest  subsequently  acquired  in  a  trust  f  imd ;  and  in  like 
manner  a  universal  legacy  carries  equitable  interests  in  moveable 
property,  whether  vested  at  the  date  of  the  testament  or  subsequently 
acquired  (a).  The  decisions  have  gone  considerably  further ;  for  it 
has  been  decided,  and  must  now  be  taken  as  law,  that  a  general 
testamentary  settlement  executed  before  the  acquisition  of  a  power 
of  disposal  is  to  be  regarded  as  an  exercise  of  the  power  of  disposal 
in  favour  of  the  beneficiaries  of  the  settlement  (b). 

A  beneficiary  under  a  contingent  destination  may  with  pro- 
priety dispose  of  his  interest  in  the  succession  by  will.  If  the  fee 
ultimately  vests  in  him,  the  settlement  will  be  effectual ;  if  it  is 
carried  over  by  the  survivance  of  a  substituted  heir  or  joint  pro- 
prietor, the  bequest  is  of  course  ineffectual  as  regards  that  interest. 

As  to  the  capacity  to  test,  there  does  not  seem  to  be  any  distinc- 
tion between  equitable  and  legal  Estates.  It  is  understood  that  a 
married  woman  may  dispose  intuitu  mortis  of  her  interest  in 
heritable  property  vested  in  trjostees  for  her  use,  although  the 
husband's  rights  are  not  excluded.  A  minor  may  dispose  of  his 
equitable  interest  in  moveable  property,  since  he  has  the  testamenti 
/(xctio.  But  he  cannot  dispose  of  an  equitable  interest  in  heritable 
property,  to  the  disappointment  of  his  heir-at-law,  any  more  than 
he  could  dispose  of  the  estate  itself.  In  practice,  it  is  common  for 
testators  to  prevent  their  minor  children  testing  on  their  ^interests 
in  the  succession  by  limiting  a  substitution  to  the  survivors  in  the 
event  of  any  of  the  children  dying  in  minority. 


Equitable 
intereetB  car- 
ried by  a 
general  dispo- 
sition. 


CoDtmgent 
interests  mav 
bediapofled  by 
wiU. 


Capacity  to 
test 


(o)  Balne  v.  Craig,,  8  June  1845, 
7  D.  845  ;  Ramsay  v.  Lady  White,  26 
June  1832,  11  S.  786 ;  Fyffe  v.  Fyfe, 
13  July  1841,  13  D.  1205. 

(6)  See  Chapter  XXII.,  Section  II. 
(Powers  of  Dispoeal),  I.,  p.  506,  where 
the  effect  of  a  testamentary  exercise  of 
a  power  is  fully  discussed.    If  the 


donee  of  the  power  predecease  the 
settlor,  of  course  no  right  vests  in  him, 
and  his  testament  is  therefore  ineffec- 
tual as  an  exercise  of  the  power  {Henry 
V.  Grant,  19  Feb.  1824,  2  S.  605). 
The  same  result  will  follow  from  the 
revocation  of  the  power  (Currie  v. 
Currie,  22  Jan.  1835, 13  S.  290). 
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Section  III. 


DESCENT  OF  THE  EQUITABLE  INTERESTS. 


General  roles 
of  suocession 
applicable  to 
equitable 
interests. 


Character  of 
the  sucoession 
affected  by  in- 
tention. 


When  equit- 
able interests 
in  heritage  are 
conquest 


Bight  of  condi- 
tional institute 
vests  without 
service  or  con- 
firmation. 


Equitable 
interests  trans- 
mit to  personal 
representatives 
without  confir- 
mation. 


Equitable  interests  descend  to  the  legal  representatives  of  the 
beneficiary  in  the  event  of  his  dying  intestate, — heritable  interests 
passing  to  the  heir,  moveable  interests  to  the  personal  representa- 
tives, according  to  the  threefold  division  recognised  in  the  law  of 
Scotland  (a).  There  can  be  no  terce  or  courtesy  of  an  equitable 
interest,  as  those  rights  only  attach  to  property  in  which  the  deceased 
died  inf eft. 

The  character  of  the  succession  to  a  trust  estate  does  not  depend 
altogether,  as  in  the  case  of  property  of  which  the  deceased  has  the 
title  as  well  as  the  interest,  upon  the  nature  of  the  subjects,  but 
depends  much  more  frequently  upon  the  character  which  the  truster 
intended  it  should  take  at  the  period  of  distribution.  If  there  be 
no  direction  to  convert,  the  character  of  the  succession  will  of  course 
follow  that  of  the  property.  The  subject  of  constructive  conversion 
has  been  reserved  for  discussion  in  a  separate  chapter. 

An  equitable  interest  in  heritage  will  necessarily  fall  to  the  heir 
of  conquest,  unless  the  deceased  beneficiary  would  have  succeeded  to 
the  property  as  heir  of  the  settlor ;  "  for,"  says  Professor  Bell,  ^*  con- 
quest is  what  has  come  into  the  person  of  the  deceased  by  purchase, 
gift,  or  other  singular  title,  from  a  stranger,  or  from  one  to  whom 
he  would  not  by  law  have  succeeded"  (6). 

The  right  to  the  heritable  and  moveable  succession  vests  in  the 
beneficiaries  named  or  conditionally  instituted  in  the  trust  settle- 
ment, without  service  or  confirmation ;  so  that  the  heirs  or  next  of 
kin  of  those  parties  may  complete  a  title  to  their  interest  in  the  trust 
estate,  and  require  the  trustees  to  denude  in  their  favour  (c).  As 
regards  moveable  succession,  the  right  of  inheritance  will  again 
transmit  to  representatives,  although  the  next  of  kin  of  the  parties 
originally  instituted  may  have  died  without  confirming  (d), 

(a)  See,  for  example,  Graham  ▼.  (&)  Bellas  Com.  (6th  Ed.)  1028. 

Graham,  81  May  1834, 12  S.  664,  where  (c)  Gordon" 8  Tr.  v.  Harper,  4  Dec. 

a  succeBBion  to  an  equitable  interest  1821,  F.  C.  and  1  S.  185 ;  Broughton 

under  a  trust  estate  was  divided  into  v.  Fraser,  8  Mar.  1882,  10  S.  418. 

legitim,  jus  relictK,  and  dead^s-part.  (d)   This  reeult  follows  from   the 


Sec.  m.] 


LEGAL  DESCENT  AND  SERVICE. 
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The  rule  is  different  in  the  case  of  heritable  succession.    The  Equitable 

intareets  in 

express  conveyance  in  the  trust  deed  is  su£Scient  to  give  a  vested  heritage  do  not 
interest  to  the  parties  named  or  designated  in  it,  who  succeed  accord-  Beneficiary's 
inglj,  not  as  heirs,  but  as  donees  of  the  equitable  interest.    But  tionofiaw,but 
service  is  necessary  to  give  a  vested  interest  to  parties  claiming  as  ^thourser- 
the  heirs-at-law  of  a  deceased  beneficiary.   The  trustee  is  not  bound  ^^ 
to  convey  to  the  heir  of  a  beneficiary  until  he  has  served;  and 
should  he  die  without  serving  heir,  his  right  does  not  transmit  to 
his  own  heir-at-law  or  of  provision,  it  lapses  altogether,  and  the 
succession  devolves  upon  the  next  heir  of  the  beneficiary  appointed 
in  the  settlement.     This  doctrine  has  been  finally  settled  by  the 
decision  in  the  House  of  Lords  in  Buchanan  v.  Angus  (a).    As  to 
the  general  proposition,  that  heritable  succession  does  not  vest  with- 
out service,  there  could  be  no  doubt ;  but  it  was  thought  by  some 
that  succession  under  a  trust  deed  formed  an  exception  to  the 
general  rule;  but  upon  what  ground,  we  are  not  aware.   The  doubt, 
however,  is  now  removed. 

The  case  of  Buchanan  v.  Angus  decides  the  point  that  service  Do  equitable 

.     11.  ,  .  1     ,  J  ^  IntereetB  Test 

IS  necessary  to  vest  an  eqmtable  mterest  m  a  stwstttiUe  under  a  trust  in  a  substitute 

deed.    The  destination  was  "to  my  brother.  Major  Smith,  residing  yice?^ 

in  Edinburgh,  and  the  said  Mrs  Margaret  Smith  or  Heugh,  my 

sister,  equally  betwixt  them,  share  and  share  alike,  and  their  heirs 

and  assignees  whomsoever."    The  settlor  was  survived  by  his  brother 

and  sister,  and  one-half  of  the  succession  consequently  vested  in 

each.    On  the  death  of  Major  Smith,  his  sister  was  entitled  to  have 

served  heir  to  him  as  heir-at-law,  and  also  as  heir-substitute  under 

the  substitution  to  heirs  and  assignees.     She  did  not  serve  heir, 

however,  but  died  without  having  obtained  a  conveyance  from  the 

trustees,  leaving  a  trust  disposition  and  settlement  of  all  her  heritable 

and  moveable  estate.    The  House  of  Lords  held  that  her  brother^s 

share  of  the  succession  never  vested  in  her,  and  that  his  succession, 


operation  of  the  Act  4.  Geo.  lY.  cap. 
98,  which  vests  the  saccessioii  in  per- 
sonal representatiyes  without  oonfinna- 
tion.  According  to  the  older  law,  con- 
firmation was  necessary  to  vest  the 
right  of  succession  in  moveable  pro- 
perty, as  service  still  is,  to  yest  the 
succession  to  heritable  property. 


(a)  Buchanan  y.  Angus,  15  May  1862, 
reyg.  22  D.  979.  The  doctrine  was 
assumed  by  the  Court  of  Session  in  their 
judgment ;  the  reversal  was  on  a  dif- 
ferent point.  See  also  Tx>rd  Currie- 
hill's  opinion  in  Nicol  v.  Cooper's  TVs., 
14  Feb.  1862,  84  Jur.  269. 
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after  her  death,  devolved  upon  the  next  heu>atr4aw;  thereby  affirm- 
ing the  principle  that  service  is  necessary  to  vest  a  right  to  heritable 
succession  in  an  heir-substitute  of  provision. 


Section  IV. 


DILIGENCE  AGAINST  THE  TRUST  ESTATE. 


Dfligence  nifty 
be  lued  for 
attaching 
(1)  the  legal, 
or  (2)  the 
equitable 
estate. 


Creditonof 
the  Truster  or 
Trustee  may 
attach  the 
legal  estate  by 
diligence. 


Creditors  of  the 
Beneficiarrcan 
only  attach 
the  equitable 
estate. 


A  trust  estate  is  liable  to  be  attached  by  diligence  at  the  instance 
of  the  creditors  of  the  truster,  the  creditors  of  the  trustee,  and 
the  beneficiaries  themselves,  or  creditors  claiming  through  them. 
The  nature  of  the  diligence  which  may  competently  be  used  in  any 
of  these  cases,  necessarily  involves  the  question  of  the  nature  of  the 
right  which  is  sought  to  be  attached,  or  rather,  of  the  nature  of  the 
debtor^s  title  to  it.  The  trustee's  title  to  the  legal  estate  is  commen- 
surate with  that  of  the  truster;  therefore  creditors  of  the  truster  and 
creditors  of  the  trustee  attach  the  legal  estate  directly  as  it  stands 
in  the  person  of  the  latter,  using  the  diligence  adapted  to  secure  the 
property  of  which  the  trust  estate  consists.  For  example,  they 
would  use  arrestment  in  the  hands  of  the  trustee  for  the  purpose  of 
attaching  moveable  rights  only  (a).  Corporeal  moveables  would 
be  secured  by  poinding,  and  heritable  estate  in  the  person  of  the 
trustee  by  adjudication  (6).  The  nature  of  the  beneficial  interest 
in  the  estate  is,  in  this  case,  immaterial. 

But  the  creditors  of  a  beneficiary  have  no  right  to  attach  the 
trust  estate  itself,  except  in  so  far  as  it  is  specifically  destined  to  their 
debtor.  Their  doing  so  would  be  a  palpable  infringement  of  the 
rights  of  other  beneficiaries,  for  the  estate  may  not  be  sufficient  to 
satisfy  the  claim  of  any  particular  beneficiary  in  full ;  and  if  adjudi- 
cations were  led  against  the  estate  by  the  creditors  of  one  or  more  of 
the  beneficiaries,  the  trustee  would  be  prevented  from  realizing  the 
estate  for  the  benefit  of  other  parties  having  equitable  interests  in 


(a)  Kyle's  Trs.  v.  White,  14  Nov. 
1827,  6  S.  40 ;  but  arreBtment  in  the 
hands  of  debtois  is  inoompetent,  un- 
less the  executor  has  been  confirmed ; 
Henderson's  Trs,  v.  DrumnumcPs  7V«., 
20  May  1831,  9  S.  618. 


(6)  E.  of  BreadaJbane  r.  Macdonaldy 
16  Jan.  1824, 2  S.  621 ;  KerY.  Graham's 
Trs.,  21  Dec.  1827,  6  S.  270.  Aa  to 
inhibition,  see  Hutchinson  v.  McLaren, 
etc,  11  Mar.  1880,  8  S.  709. 
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the  same  part  of  tlie  estate.  Inhibition^  which  would  paralyse  the 
execution  of  the  trust,  is,  if  possible,  even  a  more  unwarrantable 
use  of  diligence  on  the  part  of  creditors  of  a  beneficiary ;  and  the 
Court  have  invariably  recalled  inhibition  at  the  instance  of  such 
parties,  for  the  obvious  reason,  that  the  act  of  a  beneficiary  in  con- 
tracting debt,  ought  not  to  have  the  effect  of  preventing  the  trustee 
from  exercising  the  powers  of  sale  reposed  in  him  by  the  truster  for 
the  benefit  of  all  who  are  interested  in  his  bounty. 

The  proper  diligence  to  attach  a  moveable  interest  in  a  trust  Moveable 

.  P 1      .     1  1  11  interests  are 

estate,  whether  that  estate  consists  of  heritable  or  moveable  property,  attachable  by 
is  arrestment  (a).  It  is  usual  to  serve  a  schedule  of  arrestment  on 
all  the  trustees;  and  this  form,  whether  necessary  or  not,  should  be 
observed,  as  the  most  sure  means  of  interpelling  the  trustees  from 
paying  to  the  beneficiary  (5).  Arrestment  may  be  made  of  the 
equitable  interest  in  the  hands  of  the  trustee,  for  the  purpose  of 
founding  jurisdiction ;  and  arrestment  by  a  beneficiary  in  the  hands 
of  a  debtor  to  the  trustee,  has  been  held  to  be  a  competent  mode  of 
founding  jurisdiction  in  an  action  of  denuding  (<;).  After  the  death 
of  a  beneficiaiy,  his  interest  may  be  attached  by  confirmation  as 
executor-creditor  (d). 

A  beneficiary,  although  in  one  sense  a  creditor  of  the  trustee,  By  what  diu- 
does  not  stand  in  precisely  the  same  position,  with  respect  to  the  ciaiy  may  ope- 
use  of  diligence,  as  a  creditor  upon  a  contract  debt.    The  creditor  Cgan^te.  ^ 
in  the  latter  case  is  not  bound  by  the  conditions  of  the  trust.    His 
claim  lies  against  the  trust  estate  as  assets  of  the  truster,  or  against 
the  estate  as  a  fund  which  was  impliedly  pledged  in  security  of 
obligations  undertaken  by  the  trustee.     For  this  reason,  he  can 
only  operate  by  diligence  against  the  estate  in  its  natural  character. 
A  beneficiary,  on  the  other  hand,  can  claim  no  higher  right  in  the 
trust  estate  than  the  truster  has  given  him.    If  his  right,  for  ex- 


(a)  Wihon  v.  Smart,  31  May  1809, 
F.  C. ;  Kennedy  v.  Crawford,  20  July 
1841,  8  D.  1266.  See  Cunninghame  v. 
Cunninghame,  28  Feb.  1837, 15  S.  687 ; 
Douglas  v.  Mason,  1796,  M.  16213. 

(b)  See  Black  y.  Scott,  22  Jan.  1830, 
8  S.  367. 

(c)  Bighy  v.  Fletcher,  18  Jan.  1838, 11 

S.  256 ;  and  see  cases  in  Chap.  XXIX. 

(II.  106).    It  seems  doubtfol  whether 

a  contingent  interest  in  personal  estate 

VOL.  II. 


IB  arrestable;  as  it  may  be  regarded  as 
being  tractum  fuXuri  temporis.  See 
Pender  y.  David»(m,  27  May  1824, 
3  S.  69.  In  Wilson  v.  Gloag,  27 
Jane  1849,  2  D.  1233,  an  arrestment 
of  the  trostee^B  private  property,  on 
the  dependence  of  an  action  against 
him  in  h]s«character  as  trustee,  was 
recalled. 

((/)  Maxwell  v.  Wylie,  25  May  1837, 
15  S.  1005. 

I 
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Difficulty  in 
the  case  of 
heritable  pro- 
perty directed 
to  be  sold. 


Benefldarr 
may  attach 
moveable 
fnndfl  by 
arrootmeiiL 


Truster's 
reversionaTy 
interest  mav 
be  adjudged. 


ample,  is  to  obtain  a  share  of  the  proceeds  of  heritable  property 
directed  to  be  sold,  it  would  seem  to  be  against  principle  that  he 
should  be  permitted  to  attach  the  estate  itself  by  adjudication ;  and 
accordingly,  in  several  cases  where  this  has  been  attempted,  the 
diligence  has  been  held  to  be  irregular.  On  the  other  hand,  it  is 
not  very  easy  to  see  to  what  other  form  of  diligence  the  beneficiary 
can  have  recourse.  He  cannot  arrest;  for  the  property  out  of 
which  his  share  is  payable,  is  in  the  hands  of  the  trustee  himself  (a). 
It  has  been  held  that  the  beneficiaiy  may  have  a  remedy  by  inter- 
dict, if  there  are  reasonable  grounds  for  apprehending  that  the 
estate  is  in  danger  of  being  lost  to  the  beneficiaiy  in  consequence 
of  the  execution  of  a  power  of  sale  (b).  But  if  the  complaint  is, 
that  the  trustee  refuses  to  exercise  the  power  so  as  to  realize  a  fund 
for  division,  there  seems  to  be  no  way  of  getting  at  the  estate  except 
by  an  application  to  have  it  put  under  judicial  management  (c). 

As  to  moveable  funds  vested  in  the  trustee,  there  is  no  doubt 
that  a  beneficiary  may  attach  these  by  using  arrestment  in  the  hands 
of  the  creditor,  if  resident  in  Scotland.  In  this  way  a  foundation 
may  be  laid  for  jurisdiction  against  trustees  resident  in  another 
country,  in  virtue  of  which  they  may  be  compelled  to  account  to 
the  beneficiaries  for  their  intromissions,  in  an  action  of  distribution 
in  the  Court  of  Session.  In  another  chapter  we  have  dealt  with 
the  subject  of  diligence  directed  against  the  universitas  of  the  trust 
estate,  when  the  object  is  to  make  up  a  title  to  a  lapsed  succession. 

It  is  to  be  observed  that  a  reversionary  or  resulting  interest 
always  remains  in  the  truster  and  his  heirs,  unless  the  entire  estate 
has  been  disposed  of  by  the  settlor.  Where  there  is  such  an  interest 
remaining,  it  may  be  attached,  if  heritable,  by  adjudication  against 
the  truster  himself  or  his  hcBredUaa  jacens  (d) ;  if  moveable,  by 
arrestment  or  confirmation  as  executor-creditor  (e)  of  the  truster. 
Creditors  of  a  deceased  beneficiary  may  attach  his  interest  in  a 
lapsed  succession  by  declaratory  adjudication,  or  by  confirmation  ad 
omissa  to  the  settlor^s  estate,  as  the  nature  of  the  case  may  require. 


(a)  See  Hay  v.  Morrison,  7  July 
1838,  16  S.  1273. 

(b)  See  as  to  the  use  of  preyentive 
diligence  for  the  protection  of  the 
beneficiary's  rights,  Chapter  XXVIII. 
supra,  II.,  p.  101. 


(c)  Inhibition  appears  to  be  incom- 
petent {Lauderdale  v.  E,  of  Fife,  9 
Mar.  1830,  8  S.  675). 

(d)  Barbour  v.  M^Mtnn,  7  July 
1826,  4  S.  806 ;  Renton  v.  Girvan 
30  Dec.  1833,  12  S.  266. 

(e)  See  p.  128,  supra. 
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CHAPTER    XXXI. 

OF  THE  DOCTRINE  OF  CONSTRUCTIVE 

CONVERSION. 

The  doctrine  of  constmctive  conyersion  is  founded  on  the  principle.  Doctrine  of 

constructive 

that  if  a  settlor  has  manifested  an  intention  to  deal  with  any  part  of  conyenion. 
his  estate  as  succession  of  a  particular  quality,  that  is,  as  heritable 
or  moveable  succession,  as  the  case  may  be,  effect  ought  to  be  given 
to  the  intention,  although  the  property  which  is  the  subject  of  dis- 
position is  of  a  different  nature.  Accordingly,  money  directed  to 
be  laid  out  in  the  purchase  of  lands  descends  to  the  heirs  in  heri- 
tage :  heritable  property  directed  to  be  sold  descends  to  the  per- 
sonal representatives.  In  order  that  the  intention  to  convert  may 
receive  effect,  it  must  appear  that  the  conversion  directed  by  the 
settlor  was  a  conversion  for  the  benefit  of  some  favoured  persons ; 
for,  as  will  immediately  be  seen,  a  constructive  conversion  for  the 
benefit  of  the  settloi^s  legal  representatives  cannot  be  inferred. 

We  shall  now  consider — ^First,  the  effect  of  conversion  upon  the 
succession  of  the  settlor  himself ;  next,  its  effect  upon  the  descent 
of  the  equitable  estate  to  the  beneficiary's  heirs ;  thirdly,  the  effect 
of  the  beneficiary  electing  to  take  the  succession  in  forma  specifica; 
and,  lastly,  the  properties  of  the  converted  estate  with  respect  to 
assignment,  diligence,  etc. 


Section  I. 

CONVEBTED  ESTATE  CONSIDERED  AS  SUCCESSION  OF  THE 

8ETTLOB. 

The  general  rule  is,  that  where  property  is  directed  to  be  con*-  Distinction 
verted  for  the  benefit  of  a  settlor^s  ^^  heirs  whatsoever,"  ^^  heirs  and  tacy  and  gift 
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to  Hon  and 


assignees  "  (or  under  any  general  expression  comprehending  heirs, 
in  moveable  as  well  as  heritable  succession),  the  character  of  the 
succession  is  determined  by  the  nature  of  the  property  as  converted; 
but  where  the  settlor  fails  to  make  any  disposal  of  the  property  di- 
rected to  be  sold,  the  character  of  the  succession  remains  unchanged. 
Accordingly,  land  directed  to  be  sold  for  the  benefit  of  the  settlor^s 
heirs  will  accrue  to  his  personal  representatives ;  but  land  undis- 
posed of  will  devolve  upon  the  heir-at-law  notwithstanding  a 
direction  to  convert. 


Whether  oon- 
Teraion  for  the 
benefit  of 
Heinand 
Aaagneesiaio 
be  prasomecL 


PtoTton  y. 
OgUvk, 


Lord  Cnrrie- 
bill's  opinion. 


I.  Effect  of  Direction  to  Convert  under  a  Destination  to  Heirs 

and  Assignees. 

The  distinction  betwe^i  questions  as  to  the  immediaU  succession 
to  a  trust  estate,  arising  in  consequence  of  the  settlor  having  failed 
to  distinguish  the  class  of  heirs  to  whom  it  was  intended  to  go,  and 
questions  as  to  the  succession  of  a  beneficiary  who  has  died  before 
receiving  payment  of  his  share,  was  brought  under  the  notice  of  the 
Court  by  Lord  Curriehill  in  Pearson  v.  Ogilvie  (a).  The  truster 
directed  her  trustees  to  dispose  of  the  residue  of  her  estate,  which 
c(msisted  partly  of  heritable  property,  in  such  way  as  she  might 
afterwards  appmnt;  and  failing  such  appointment,  then  to  her 
^^  nearest  heirs  ot  representatives,"  with  power  to  the  trustees,  if 
necessary,  to  sell  her  estate  for  canying  the  trust  into  execution. 
No  special  appcHntment  having  been  made,  the  next  of  kin  claimed 
the  succession,  founding  on  various  expressions  in  the  trust  deed, 
which  were  said  to  indicate  an  intention  that  the  power  of  sale 
should  be  carried  into  execution.  As  the  Court  were  of  opinion 
that  there  was  no  implied  direction,  but  merely  a  power  to  sell,  it 
was  unnecessaiy  to  determine  what  effect  should  have  been  given 
to  a  direction  to  sell  for  the  benefit  of  heirs  and  representatives. 
But  Lord  Curriehill  said,  ^^The  assumption  that  a  direction  to 
testamentary  trustees  to  sell  the  testator's  heritage  after  his  death, 
imports  a  destination  of  the  price  of  such  heritage  to  his  next  of 
kin,  does  not  appear  to  me  to  be  warranted  either  by  authority  or 
principle.  .  •  .  Care  must  be  taken  not  to  confound  such  a  case 
with  other  two  cases,  belonging  to  different  categories  and  regulated 
by  different  principles.     One  of  these  is  the  case  of  the  succession 

(a)  Pearson  f*  Gardner  v.  Ogilvie^  25  Nov.  1857,  20  D.  105. 
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to  the  heir  himself ;  for  although  he  be  the  party  who  succeeds  to 
the  heritable  estate  which  belonged  to  his  ancestor  at  the  time  of  his 
death,  even  although  subsequent  to  his  death  it  be  converted  into 
money  by  the  testator^s  direction ;  yet,  as  what  he  is  entitled  to 
demand  is  the  price,  it  might  be  held  that,  were  he  to  die  before 
receiying  payment,  his  claim  for  the  price  would  be  included  in  his 
moveable  succession  "  (a).  The  other  class  of  cases  to  which  his 
Lordship  referred  were  the  Exchequer  cases  upon  legacy  duty, 
which  we  shall  afterwards  have  occasion  to  consider. 

Lord  Deas  dissented  from  the  opinion,  and  observed,  that  as  the  9^^^  °^ 
doctrine  of  constructive  conversion  depended  on  the  intention  of  the 
truster,  the  question,  whether  the  succession  was  to  go  to  heirs  or 
executors,  depended  simply  on  the  circumstance  whether  the  truster 
had  or  had  not  directed  the  heritable  property  to  be  sold ;  for  if  he 
had,  the  result  upon  succession  was  the  same  as  if  he  had  sold  it 
himself.  ^^  I  can  see  no  difference,"  he  said,  ^^  in  this  respect,  be- 
tween those  cases  which  related  to  the  immediate  succession  of  the 
truster  and  those  which  related  to  the  succession  of  one  or  more  of 
the  beneficiaries." 

Although  the  question  was  still  open  for  consideration,  there  can  Result  of  the 

^*  ^  ^  .  authoritieB  is, 

be  no  doubt  that  Lord  Deas  had  correctly  estimated  the  tendency  that  a  direction 

__  to  Bell  and  oav 

of  the  previous  decisions.    Thus,  in  Patrick  v.  Nichol  (6),  where  a  the  proceeds  to 
power  was  given  to  sell  for  the  benefit  of  certain  parties,  including  Assignees 
the  testator^s  nearest  heirs  whatsoever  (to  whom  the  succession  ulti-  fl^^r  of  next 
mately  opened),  the  inheritance  was  held  to  have  devolved  upon  °     ^ 
the  heir-at-law ;  but  it  is  assumed  in  Lord  Moncreiff's  note  that  a 
direction,  to  sell,  express  or  implied,  would  have  carried  the  estate  to 
the  executors.    In  the  earlier  case  of  CaUicart  v.  Cailicart  (<;), 
where  the  heirs  of  an  institute  were  called  to  the  succession,  and 
succeeded  as  conditional  inatitutes  of  the  truster,  the  word  "  heir" 
was  held  to  denote  the  heir  in  heritage,  but  only  on  the  ground  that 
while  the  trust  conferred  a  power  of  sale,  there  was  no  necessity  for 
carrying  that  power  into  execution.     It  will  be  observed  that  this 
was  not  a  case  of  succession  to  a  vested  interest  under  a  trust  deed, 
but  of  immediate  succession  to  the  truster  himself,  under  the  clause 

(a)  20  D.  110.  (c)  Cathcart  v.  Caihcarty  26  May 

(b)  Patrick  v.  Nichol,  7  Dec.  1838,      1830,  8  S.  803. 
1 D.  207. 
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of  conditional  institution.  So  also,  in  the  case  of  MeUdama  ▼. 
MeUdanCs  Tra.  (a),  where  the  succession  to  a  fund  settled  bj  a  mar- 
riage-contract devolved  bj  the  destination  upon  the  ^  heirs  and  suc- 
cessors whomsoever"  of  the  husband,  the  Court  held  that  the  charac- 
ter of  the  succession  as  heritable  or  moveable  was  dependent  on  the 
terms  of  the  settlement,  and  not  upon  the  nature  of  the  investment 
that  had  been  actually  made. 
-^^^so™  In  the  earlier  case  of  Angus  v.  Angus  (b\  where  the  parties  insti- 

vhere  the  dee-  tuted  ncmiinaJtim  had  predeceased  the  settlor,  heritable  property  di- 
the  Heirs  and    rectod  to  be  sold  was  held  to  belone  to  the  executors  of  those  parties 

Aflsigneeeofa  ....  .       .  . 

Benefldaxy.  as  conditional  institutes  under  a  destination  to  '^  heirs,  executors, 
and  assignees."  As  it  would  be  absurd  indeed  to  suppose  that  the 
meaning  of  the  word  ^^  heirs"  in  a  particular  settlement  should 
depend  upon  the  condition  whether  the  institute  survived  or  prede- 
ceased the  testator,  we  conclude  our  remarks  on  this  subject  by 
observing,  that  the  same  effect  must  be  given  to  the  principle  of 
constructive  conversion  in  questions  between  the  heirs  and  repre- 
sentatives of  a  beneficiary,  whether  claiming  in  the  character  of 
substitutes  or  of  conditional  institutes ;  and  that  it  is  impossible  to 
distinguish  between  the  effect  of  a  direction  to  convert  for  their 
benefit,  and  the  case  of  a  direction  to  convert  for  the  benefit  of  the 
heirs  of  the  settlor  himself,  in  default  of  appointment.  In  the  case 
of  Whites  TVb.  v.  White  (c),  where  the  judgment  of  Lord  Neaves 
was  afiSrmed  by  the  Second  Division,  this  point  was  noticed.  The 
trustees  were  directed  to  set  apart  L.IOOO,  and  to  invest  the  same  in 
heritable  or  personal  security,  for  behoof  of  the  truster^s  daughter 
in  liferent,  and  her  ^^  heirs  whomsoever"  in  fee.  Their  Lordships 
were  clearly  of  opinion  that,  as  the  power  of  investment  gave  the 
trustees  an  option  to  invest  either  on  real  or  personal  security,  it  was 
impossible  to  suppose  that  there  could  have  been  any  fixed  intention 
to  convert.  Although  the  Lord  Justice-Clerk,  in  his  opinion,  ex- 
pressly reserved  the  question,  whether  a  direction  to  convert  money 

(a)  Meiklom^8Tr8.Y,]4T*MeikkmCs  plied  direction  to  convert  within  the 

Trs,^  2  Dec.  1852,  15  D.  159.     In  settlement. 

Buchanan  y.   Young,   15  May  1862,  (h)  Angus  v.  Angui,  6  Dec.  1825, 4 

where  there  was  a  destination  over  to  S.  279. 

the  ''heirs''  of  the  legatees,  the  ques-  (c)   White's  Trs,  v.  White,  28  June 

tion  did  not  arise,  the  Honae  of  Lords  1860,  22  D.  1335. 
having  decided  that  there  was  no  im- 
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into  heritage  would  in  this  case  have  altered  the  character  of  the 
succession,  yet  the  observations  of  the  judges,  so  far  as  they  go, 
support  the  view  which  we  have  already  expressed  (a). 

II.  Effect  of  Direction  to  Convert  upon  Undisposed  of  Succession  (ft). 

The  extension  of  the  doctrine  of  constructive  conversion  to  the  Oonvereion  b 

presumed  to  be 

case  of  destinations  to  "heirs,"  maybe  supported  on  the  £rround  directed  for 

'  f  ^^  «=»  the  pnrpofles  of 

the  settlement 


{a)  It  wouM  appear  that  the  Court 
of  Ghanceiy,  in  the  interpretation  of 
directions  to  convert  personal  property 
into  realty,  or  the  contrary,  doea  not 
recognise  any  distinction  between  cases 
of  immediate  succession  and  descent 
through  a  beneficiary.  The  doctrine 
is  thus  stated  in  White  and  Tudor*s 
Leading  Gases,  2d  Ed.  1. 668 :  ''  Where 
money  has  been  bequeathed  to  be  in- 
vested in  land,  for  the  use  of  the  ances- 
tor and  his  heirs;  or  where,  on  the 
marriage  of  the  ancestor,  money  has 
been  deposited,  either  by  him  or  by  a 
stranger,  in  the  hands  of  trustees,  to 
be  laid  out  in  land,  to  be  settled  upon 
himself  for  his  life,  remainder  to  his 
wife  for  her  life,  with  remainder  to 
their  issue,  and  in  default  of  issue  to 
the  ancestor  and  his  heirs;  or  if,  on 
the  marriage  of  the  ancestor,  there  be 
a  covenant  on  the  part  of  a  stranger 
to  lay  out  money  in  the  purchase  of 
land,  to  be  settled  to  the  same  uses, 
and  the  ancestor  die  without  issue, — 
in  all  these  cases  the  heb  of  the  ances- 
tor, and  not  his  personal  representa- 
tives, wHl  be  entitled  to  the  money  laid 
out  in  the  purchase  of  land.** — Scuda- 
more  v.  Scudamare^  Free.  Ch.  543 
Disher  v.  Disher,  1  P.  Wms.  487 
Chaplin  v.  Homer,  1  P.  Wms.  487 
Edwards  v.  Countess  of  Warwicky  2 
P.  Wms.  171;  Knights  v.  Atkins,  3 
Vem.  20. 

(b)  *^  Since  the  case  of  Ackroyd  v. 
Smithson,  1  Br.  G.  C.  503,"  say  the 
learned  editors  of  White  and  Tudor*s 
I.«ading  Gases,  *^  so  celebrated  for  the 
elaborate  argument  of  Lord  Eldon, 
then    Mr    Scott,  it  has    never  been 


doubted  that,  where  a  testator  directs 
real  estate  to  be  sold,  and  the  produce 
of  the  sale  to  be  applied  for  a  purpose 
which  either  wholly  or  partially  fails, 
the  undisposed  of  beneficial  interest 
will  result  to  his  heir-at-law,  and  will 
not  go  to  his  next  of  kin,  although  the 
land  may  have  been  actually  converted 
into  money"  (1  Wh.  &  T.  704).  And 
if  a  fund,  previously  impressed  with 
the  character  of  realty  by  the  force  of 
a  direction  to  invest  it  in  the  purchase 
of  real  property,  passes  under  the  be- 
neficiary's general  disposition  or  devise, 
it  will  be  regarded  as  realty;  and 
therefore,  although,  prima  facie,  a  ge- 
neral direction  to  convert  the  benefi- 
ciary's whole  estate  into  money  would 
suffice  to  reconvert  the  fund  impressed 
with  the  character  of  realty,  yet  a 
lapsed  interest  in  this  portion  of  the 
beneficiary's  succession  will  fall  to  the 
heir-at-law,  agreeably  to  the  principle 
of  Ackroyd's  case  {Re  Taylor* s  Settle- 
ment, 9  Hare,  596,  604 ;  and  see  Salt 
V.  Chattaway,  3  Beav.  576). 

It  is  immaterial  whether  the  lapse 
arises  in  consequence  of  the  predecease 
of  the  beneficiary,  which  was  the  case 
in  Ackroyd  Y,  Smithson;  in  consequence 
of  the  settlor  having  failed  to  dispose 
of  a  portion  of  the  estate  which  he  had 
desired  his  trustees  to  sell ;  or  from  any 
other  cause.  In  Watson  v.  Hayes,  5 
My.  &  Gr.  125,  the  lapse  arose  from 
the  settlor  having  omitted  to  dispose 
of  a  portion  of  the  estate  which  he  ap- 
pointed to  be  sold.  In  Jessop  v.  Wat^ 
son,  1  My.  &  K.  665,  the  produce  of 
the  settlor's  estate  was  directed  to  be 
divided  among  his  children  on  their 
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that,  in  directing  the  conversicMi  of  hiB  estale,  the  testatcnr  must  have 
foreseen  the  effect  which  soch  convenioii,  when  actoally  carried 
into  effect,  would  have  upon  the  character  of  his  succession ;  and 
that,  in  the  absence  of  any  direction  to  preserve  the  original  cha- 
racter of  the  estate  quoad  sucoessioD,  he  mnst  have  intended  the 


attMnment  of  majority  or  numriage, 
and  the  testator's  oolj  child  died  im- 
married  and  in  mmoritj.  In  both  cases 
the  poipoBe  of  conyenicHi  was  held  to 
have  failed,  and  the  real  estate  wasfoond 
to  belong  to  the  heir-at-law.  See  ako 
Bobifuon  y.  Taylor,  2  Bro.  C.  C.  589 ; 
Taylor  v.  Taylor,  22  L.  J.  Ch.  742, 
and  cases  there  cited. 

In  Fitch  y.  Weber,  6  Hare,  145,  a 
testatrix,  after  directing  a  sale  of  her 
real  estate,  declared  that  her  trustees 
should  stand  posBessed  of  the  proceeds 
of  the  sale,  as  a  fond  of  powmal  and 
not  of  real  estate ;  for  which  purpose 
she  declared  that  sach  proceeds,  or  any 
part  thereof,  should  not  in  any  erait 
lapse  or  result  for  the  beneJU  qf  her 
heir-at-law.  She  died  without  having 
disposed  of  the  residue ;  and  the  Court 
of  Chancery,  disr^arding  the  disin- 
heriting words,  gave  the  surplus  pro- 
ceeds to  the  heir-at-law.  Yice-Chan- 
celkw'  Wigram  obsenred,  that  accord- 
ing to  the  settled  course  of  decisions 
the  heir  could  only  be  held  to  be  eL- 
chdod  for  the  purposes  of  the  vill ;  and 
that,  as  the  testatrix  had  failed  to  say 
who  should  take  the  surplus,  the  law 
must  dispose  of  it. 

The  principle,  that  oonyersion  only 
changes  the  succession  for  the  purposes 
of  the  settlement,  applies  also  to  the 
conyerae  case  of  money  directed  to  be 
laid  out  in  the  purchase  of  real  estate ; 
in  which  case,  any  undisposed  of  inte- 
rest resultsfor the  benefitof  the  settlor^ 
next  of  kin.  The  leading  case  is  Cogan 
y.  Stevens,  1  Beay.  482,  5  L.  J.  Ch.  17, 
decided  by  Lord  Cottenham  when 
Master  of  the  RoUs.  In  this  case  the 
testator  had  directed  that  L.30,000 
should  be  laid  out  on  the  purchase  of 


an  estate  for  the  ultimate  benefit  of 
certain  persons  in  sncoession,  who  all 
died  before  the  period  of  yesdng,  with 
remainder  to  a  charity.  The  gift  to 
the  charity  was  held  to  be  yoid  under 
the  statute  of  Mortmain,  and  the  ques- 
tion thai  arose,  as  Lord  Cottenham 
states  it,  ''Whether,  when  a  testator 
directs  money  to  be  invested  in  land 
for  certain  purposes,  some  of  which  are 
lawful  and  take  effect,  but  others  fail 
and  become  yoid,  the  property  so  given, 
after  satisfying  the  lawful  purposes, 
belongs  to  the  next  of  kin,  or  to  the 
hdr  of  the  testator Upon  prin- 
ciple, and  upon  analogy  to  several  well- 
established  rules  in  equity,  it  would 
appear  that  there  b  no  doubt  as  to  the 
proper  solution  of  this  question.'*  And 
accordingly  his  Lordship,  overruling 
some  dicta  of  a  contrary  tendency, 
gave  decree  in  favour  of  the  next  of 
kin. 

The  question,  in  what  quality  a  re- 
sulting or  lapsed  interest  descends  to 
the  legal  successars  of  the  settlor's  heir 
or  next  of  kin — as  the  case  may  be — 
has  been  much  discussed  in  England. 
We  cannot  say  that  the  reasoning, 
upon  which  the  quality  of  the  succes- 
sion is  held  tobechanged  in  the  person 
of  heirs  of  the  second  order,  though 
not  changed  in  the  person  of  immediate 
heirs,  is  satisfactory  to  ourselves.  The 
point  has  never  been  raised  in  Scot- 
land, and  we  do  not  think  it  incum- 
bent upon  us  to  cite  foreign  authority 
in  support  of  what  is  at  best  not 
a  very  substantial  distinction.  The 
reader  is  referred,  however,  to  White 
&  Tudor,  I.  708,  for  an  account  of  the 
English  doctrine.  See  also  Lord  Cur- 
riehUl's  dictum,  supra,  p.  138. 
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converted  estate  to  go  to  that  class  of  heirs  who  would  be  entitled 
to  it  by  operation  of  law. 

In  all  such  cases,  the  conversion  is  presumed  to  have  been  if  the  purpose 
directed  for  the  benefit  of  a  particular  class  of  heirs.    But  if  a  directed  to  be 

11.1       ■■•■«•  1.  •  sold  results  to 

settlor,  while  directing  his  trustees  to  convert  his  estate  mto  pro-  the  Heir-at- 
perty  of  a  different  description,  leave  a  share  of  the  succession  dixect^^faTL 
undisposed  of,  there  is  no  evidence  of  intention,  so  far  as  that  share  ^JuUs  to^e° 
is  concerned,  to  benefit  any  person ;  and  the  fair  inference  is,  that  ^^^^  °*  ^^ 
in  directing  conversion  the  settlor  had  no  other  object  in  view 
than  that  of  facilitating  the  realization  and  administration  of  his 
estate.    The  same  reasoning  is  applicable  to  the  case  of  a  direc- 
tion to  convert  for  the  benefit  of  parties  who  fail  by  predecease  or 
otherwise ;  for  when  the  purpose  fails,  the  intention  deducible  from 
that  purpose  fails  also.     Upon  these  general  considerations,  Lord 
Loughborough,  in  Collins  v.  Wakeman  (a)y  and  afterwards  Lord 
Cottenham,  in  the  important  case  of  Cogan  v.  Stevens  (6),  decided 
that  in  the  absence  of  a  direction  as  to  the  disposal  of  the  proceeds 
of  real  estate,  or  in  the  event  of  the  failure  of  a  destination  of 
personal   estate  directed  to  be  invested   in  land,  the  succession 
remained  unconverted.     It  is  now  settled  by  the  leading  case  of 
Taylor  v.  Taylor  (c),  that  land  directed  to  be  sold  with  a  view  to 
the  execution  of  certain  purposes,  results  to  the  heir-at-law,  what- 
ever be  the  cause  of  the  failure  of  the  trust  purposes. 

We  have  no  doubt  that  the  right  to  lapsed  interests  in  Scotch  Dickj,  GHUet 
succession  would  now  be  held  to  be  governed  by  the  same  principle. 
There  is,  however,  an  express  decision  to  the  contrary  in  the  well- 
known  case  of  Dick  v.  Gillies  (d).  That  case  has  been  already 
overruled  on  another  point  by  the  case  of  Lord  v.  Colvin  (e)  ;  and 
on  this  point  also  its  authority  must  be  regarded  as  greatly  shaken 


(a)  Collins  v.  Wakemariy  2  Vee. 
Jun.,  683. 

(6)  Cogan  y,  Stevens^  1  Beav.  482, 
5  L.  J.  Ch.  17 ;  see  previous  note. 

(c)  Taylor  v.  Taylor,  22  L.  J.  Ch. 
742  (overruling  Phillips  v.  Phillips,  1 
My.  &  K.  649).  "  The  result  of  the 
authorities,"  said  Lord  Cranworth, 
^^  is,  that  where  there  is  a  direction  to 
sell  real  estates,  and  that  the  proceeds 
shall  form  part  of  the  personal  estate. 


the  true  construction  is  that  the  oon> 
version  takes  effect  so  far  as  is  neces- 
sary to  carry  out  the  objects  and  in- 
tentions of  the  testator ;  but  where 
the  object  fails,  the  direction  does  not 
take  effect "  (22  L.  J.  Ch.  744). 

(d)  Dick  V.  Gillies,  decided  by  the 
whole  Court,  4  July  1828,  6  S.  1066. 

(e)  Lord  v.  Colvin,  7  Dec.  1860,  23 
D.  111. 
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Lord  CJoIon- 
Bay's  opiuon. 


Lord  Core- 

house^B 

opinion. 


by  the  observations  of  the  Lord  President  in  NeiUon  v.  Stewart  (a), 
who  e3q)ressed  a  clear  opinion  that  a  mere  direction  to  convert  an 
heritable  estate  into  moveable,  without  giving  it  to  anybody,  was 
a  mode  of  proceeding  which  could  not  affect  the  interests  of  the 
heir-at-law.  The  observation  can  scarcely  be  said  to  have  been 
obiter  of  the  case  in  hand,  since  the  main  argument  for  the  execu- 
tors was,  that  a  direction  to  sell  contained  in  the  deed  (called  a 
^^  power  "  by  some  of  the  judges),  ought  to  be  carried  into  execution 
for  their  benefit. 

A  similar  opini(m  was  expressed  by  Lord  Corehouse  in  the 
case  of  Mnnie  v.  The  Comma,  of  the  Treasury  (6),  Li  that  case 
the  Crown  was  found  to  be  entitled  to  the  resulting  interest,  so 
that  the  distinction  between  heritable  and  moveable  did  not  arise : 
but  Loid  Corehouse,  who  had  not  taken  part  in  the  decision  of 
Dick  V.  Gilliesj  was  clearly  of  opinion  that  a  direction  to  sell  had 
not  the  effect  of  converting  lapsed  succession  from  heritable  to 
moveable  (o). 


Section  II. 

GONVEBTED    ESTATE   COKSIBEEED   AS   SUCCESSION   OF   THE 

BENEFICIABT. 


Moveable 
estate  directed 
to  be  invested 
in  land  de- 
scends as 
heritage. 


Conversion  of  the  Beneficial  Intereetfrom  Moveable  into  Heritable. 

To  begin  with  the  case  of  conversion  from  moveable  into 
heritable,  there  can  be  no  doubt  that  in  the  case  of  a  direction  to 
invest  money  in  landed  estate,  to  be  settled  upon  the  testator^s  heirs 
of  provision,  the  character  of  heritable  succession  is  impressed 
upon  the  estate,  so  that  not  only  the  principal  fund,  but  also  the 
interest  or  annual  proceeds  accruing  from  it,  descend  to  the  heirs 
of  the  destination  {d).    We  refer  of  course  to  interest  and  pro- 


(a)  NeHson  v.  Stewart,  8  Feb.  1860, 
22  D.  646.  See  his  Lordship's 
opinion,  p.  656. 

(6)  Finnie  v.  Comms,  of  Treasury^ 
80  Nov.  1886,  15  S.  165.  See  also 
Murray  v.  E.  of  Rothes,  30  June 
1886,    14     S.    1049;      Grindlay    v. 


Grindlay's  Trs,,  16  D.  85,  per  Lord 
Ivory. 

(c)  See  this  point  more  fully 
examined  in  connection  with  Result- 
ing Trusts  in  Chapter  X.  Section  I. 
(I.  188). 

(d)  Stair  v.  Stair's  Trs.,   29  Mar. 
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ceeds  in  the  hands  of  trustees,  which  follow  the  estate  as  acces- 
soriesy  and  are  either  accumulated  with  the  principal^  or  are 
payable,  in  default  of  a  direction  to  accumulate,  to  the  heir  of  the 
destination  for  the  time  being  (a)  ;  for  as  to  interest  aJready  paid, 
that  must  go  as  personal  estate  to  the  executors  of  the  heir  to 
whom  it  has  been  paid  or  is  due  (b). 

On  this  principle,  where  a  testator  directed  his  executors  to  in  trusts  for 
purchase  the  estate  of  Caimej  in  Forfarshire,  or  another  estate  of  lan^  the  pur- 
equal  value,  and  to  settle  it  upon  certain  heirs-male  specified  in  foiiowsTbe^^ 
the  will,  and  the  free  fimd,  after  payment  of  debts  and  legacies,       ^^^  ^^' 
amounted  to  only  L.750,  which  was  obviously  insufficient  for  the 
purpose ;  and  the  institute,  after  attaining  majority  and  drawing 
several  years'  interest  on  the  above  sum,  died,  leaving  a  daughter, 
who  claimed  the  succession  as  his  executor ;  the  Court  repelled  the 
claim  (c),  and  gave  the  fund  to  the  heirs  who  would  have  been 
entitled  to  succeed  to  the  entailed  estate  under  the  destination,  on 
the  ground  that  the  mo^ey,  so  long  as  it  remained  in  the  custody 
of  the  trustees,  was  a  aurrogatum  for  the  landed  estate  which  the 
testator  had  intended  to  give  (d). 

It  is  by  no  means  certain,  however,  that  even  the  most  express  Direction 

.  ,  to  invest  on 

direction  to  invest  trust  money  upon  heritable  security  would  im-  heritable  seai- 

,  ,  ,       fity  does  not 

press  the  character  of  an  heritable  succession  upon  the  beneficial  change  the 
interest.    There,  is  a  clear  ground  for  distinction  between  directions  succession, 
to  invest  in  land,  and  in  heritable  security.     Heritable  security  is 
the  recognised  legal  investment  for  trust  money.     Such  an  invest- 


1825,  1  W.  &  S.  72,  affg.  2  S.  205. 
See  2d  action,  2  W.  &  S.  414,  reyersg. 

4  S.  483 ;  and  2  W.  &  S.  614,  revensg. 

5  S.  476;  HowaVs  Trs,  v.  Howat^ 
17  Feb.  1888,  16  S.  622 ;  CamphelVa 
Trs,  v.  Campbell,  30  June  1838,  16 
S.  1253 ;  Macpherson  v.  Macpheraon, 
11  June  1852,  1  Macq.  243 ;  Sitwell 
v.  Barnard,  6  Vee.  520,  referred  to 
by  Lord  St  Leonards  in  Macpher807i*8 
case;  Dtckson's  Tutors  t.  Scott,  2  Nov. 
1853,  16  D.  1 ;  Moncrieffy.  Mensies, 
25  Nov.  1857,  20  D.  94. 

(a)  See  Chap.  XVIII.  Section  2. 

(b)  In  the  Advocate-Gen,  v.  Stair^s 
Trs.  (15  July  1850,  Exch.  Rep.),  it 


was  decided  that  legacy  duty  was 
exigible  under  36  Geo.  III.  cap.  32, 
in  respect  of  the  enjoyment  by  an 
heir  of  entail  of  the  interest  and  pro- 
ceeds of  trust  money  directed  to  be  in- 
yeBted  in  land,  as  on  an  annuity  for  life 
of  the  annual  amount  of  such  interest 
and  proceeds. 

(c)  Fergusson  v.  Fergtisson,  15  Feb. 
1834,  12  S.  456. 

(d)  The  case  of  Dick  v.  Gillies,  4 
July  1828,  6  S.  1065,  although 
erroneous  in  so  far  as  it  extended  the 
doctrine  of  conversion  to  intestate  suc- 
cession, is  a  good  authority  for  the 
doctrine  in  its  general  application. 


140  DOCTRINE  OF  CONSTRUCTIVE  CONVERSION.  [Ch.  XXXI. 

ment,  if  made  bj  the  trustee  in  the  discharge  of  his  duty  as  protector 
of  the  fund,  would  not  of  course  affect  the  succession ;  and  it  does 
not  seem  consonant  to  reason  to  give  any  dispositive  force  or  effect 
to  a  mere  direction  to  a  trustee  to  make  an  investment  which  he 
would  have  been  bound  to  make  in  the  ordinary  course  of  admini. 
stration.  It  has  been  settled  that  a  direction  to  invest  in  heritable 
security,  '^  for  securing  "  payment  of  an  annuity,  leaves  the  fund  in 
the  condition  of  personalty  (a).  In  a  more  recent  case  (6),  the 
Second  Division  held  unanimously,  that  a  direction  to  invest  money 
in  heritable  or  personal  security  left  the  succession  unaltered, 
although  the  trustees  had  dt  facto  lent  the  money  on  a  bond  and 
disposition  in  security,  on  the  ground  that  an  alternative  direction 
had  only  the  force  of  a  power.  The  Lord  Justice-Clerk  (c) 
observed  that  he  was  not  prepared  to  admit  that  even  an  express 
direction  to  invest  on  heritable  security  would  have  fixed  the  term 
''  heir  whomsoever''  to  mean  heir  in  heritage. 

Conversion  of  the  Beneficial  Interest  from  Heritable  into  Moveable. 

Land  diTOcted  No  proposition  in  the  law  of  conversion  is  better  established,  than 

descendBu       that  a  direction  to  sell  operates  a   conversion  of  the  beneficial 
persona  ty.        interest  from  heritable  to  moveable.     The  rule  in  question  does 

not  depend  upon,  any  technical  consideration,  but  is  in  the  proper 
sense  a  rule  of  construction.  If  a  truster  expresses  a  wish  or  inten- 
tion that  his  property  should  be  converted  into  money,  and  the 
proceeds  either  divided  into  shares  or  applied  in  the  payment  of 
legacies,  the  effect  of  a  literal  compliance  with  his  direction  would 
be  to  put  an  end  to  the  trust,  and  to  vest  in  each  of  the  legatees  a 
certain  sum  of  money,  which,  in  the  event  of  his  death,  must 
descend  by  the  ordinary  rules  of  succession  to  his  personal  repre- 
sentatives. In  the  case  we  put,  the  property  is  actually  converted, 
and  construction  is  excluded.  It  is,  however,  obviously  immaterial 
whether  the  conversion,  in  virtue  of  the  testator's  direction,  is 
actually  carried  out  in  the  lifetime  of  the  beneficiary,  or  after  his 
death.     His  succession  cannot  depend  upon  the  pleasure  of  the 

(a)  Carfrae   v.   Carfrae^    3  Feb.  must  be  an  actual  destinatioii  of  the 

1842,  4  D.   605.    Lord  J.-C.  Hope  fee  of  the  particular  sum. 

observed,  that  in  order  that  such  a  (&)  White  v.  White^  28  June  I860, 

direction   should  have  the  effect  of  22  D.  1385. 

rendering  the  fund   heritable,  there  (c)  I»rd  Glencorse,  22  D.  1338. 
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trustee ;  still  less  upon  the  accident  of  the  conversion  being  made 
at  any  particular  time. 

From  such  considerations  as  these  we  deduce  the  maxim,  that  a  implied  direc- 

tioD  has  the 

direction  to  convert  is  e£Fectual,  without  regard  to  the  actual  period  same  elf ect  as 

of  execution,  as  soon  as  the  direction  is  binding  upon  the  trustee  (a). 

Further,  as  the  change  in  the  quality  of  the  succession  flows  from 

the  intention  of  the  settlor,  it  is  clear  that  that  intention  must  be 

equally  effectual  in  whatever  form  it  may  happen  to  be  expressed ; 

for,  if  the  purposes  of  a  settlement  impose  upon  the  trustee  the 

duty  of  realizing  the  estate  and  dividing  the  proceeds,  the  character 

of  the  succession  in  the  person  of  the  legatees  is  changed  as  a 

matter  of  fact  by  a  payment  in  money,  and  is  constructively  held 

to  be  changed  if  a  money  payment  is  due.    A  purpose  of  conversion 

is  implied  wherever  there  is  an  express  direction  to  sell,  although, 

but  for  such  direction,  the  property  might  conveniently  and  with 

advantage  have  been  conveyed  specifically. 

In  order  that  a  trust  may  have  the  effect  of  an  implied  direction  f^y^^^i 
to  sell,  it  is  not  enoug^h  that  it  should  appear  that  the  testator  5?  an  implied 

'  o  rr  direction  where 

contemplated  that  the  power  of  sale  should  be  carried  into  execution.  *Jo  exercise  of 

^  ^  the  power  is 

It  must  appear,  as  Lord  Oh.  Westbury  observed,  adopting  the  Ian-  indispensable 
guage  of  Lord  Fullerton,  that  the  exercise  of  the  power  is  indis-  tion  of  the 
pmsable  to  the  execution  of  the  trust ;  or,  as  in  another  passage,  that 
the  trust  is  imperative,  and  not  optional  (6).  As  for  conditional 
trusts,  it  may  be  doubted,  notwithstanding  Lord  Westbury's  dictum, 
whether  the  quality  of  the  succession  can  be  held  to  be  affected  by 
the  emerging  circumstances  which  determine  the  condition. 

It  is  right  to  mention,  that  some  doubts  have  recently  been  cast  ^  V^?^5 
upon  the  authority  of  the  revenue  cases,  as  bearinfir  npon  ques-  Legacy  Duty 

^^  "  .  ,  cases  are  an- 

tions  of  succession  (c).    But  on  the  simple  question,  whether  certain  thontative. 


(a)  Durie  v.  Coutts,  1791,  M.4624; 
WUson  V.  Smart,  31  May  1809,  F.O. ; 
Grierson  v.  Ramsay,  1780,  M.  769, 
Hailes,  855;  Ramaay  v.  White,  26 
June  1833, 118. 786 ;  Angus  v.  Angus, 
6  Dec.  1825,  4  S.  279 ;  and  other  cases 
noted  infra. 

(b)  Adv,'Gen.  v.  Blackhum^s  TV*., 
8  April  1847,  p«p  Lord  Fullerton,  p.  32, 
88  of  Exch.  Rep. ;  Buchanan  v.  Young, 
15  May  1862,  per  Lord  Ch.  Westbury. 


(c)  Thus  in  White  v.  White,  the 
Lord  J.-C.  (Lord  Glencoree)  said, 
*^  The  reference  to  the  cases  under  the 
Revenue  Statutes  aeems  to  me  per- 
fectly worthlesB.  The  expressions  in 
the  judgment  of  Lord  Neaves  (who  de* 
livered  the  judgment  of  the  Court  in 
The  Adv.- Gen.  t.  HandUon),  when 
taken  in  connection  with  the  case  he 
was  considering,  are  quite  easily  ex- 
plained.  Questions  under  the  Revenue 
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provisions  in  a  deed  of  settlement  denote  an  intention  to  change 
the  quality  of  the  succession^  the  authority  of  the  Exchequer  cases 
would  seem  to  he  directly  in  point.  The  statutes  impose  a  tax 
upon  the  residue  '^of  the  monies  to  arise  from  the  sale,  mortgage, 
or  other  disposition  of  any  real  or  heritable  estate  directed  to  be 
sold,  mortgaged,  or  otherwise  disposed  by  any  will  or  testamentary 
instrument''  (a).  The  question  arising  upon  the  construction  of 
these  Acts  is,  whether  the  will  or  testamentary  instrument  contains 
expressly  or  by  implication  a  direction  to  seUj  which,  as  we  have 
seen,  is  precisely  the  point  upon  which  the  quality  of  the  succession, 
as  heritable  or  moyeable,  hinges.  This  estimate  of  the  bearing  of 
the  cases  derives  support  from  a  remark  of  Lord  Brougham  in  a 
leading  Exchequer  case,  where,  after  observing  (&)  that  if  the  instru- 
ments, taken  as  a  whole,  amounted  to  a  direction  to  sell  the  herit- 
able estate,  it  was  to  be  dealt  with  as  money  at  the  testator^s  death 
in  all  respects,  he  adds,  that  by  that  criterion  must  be  determined 
^^both  the  rights  of  private  parties,  with  which  we  have  nothing  to 
do^  except  by  way  of  argument  and  illustration,  and  the  rights  of 
the  Crown"  (c). 

However,  it  must  be  admitted  that  the  Courts  of  Exchequer  in 
England  and  Scotland  have  applied  the  doctrine  of  constructive 
conversion  to  cases  in  which  it  was  impossible  to  suppose  that  the 
quality  of  the  estate  as  to  succession  was  altered.    Keeping  in 


Statutes  are  not  whether  the  subjects 
are  heritable  or  moveable.  In  -diese 
caaoB  all  turns  on  the  expression  of  the 
trust  deed,  whether  there  is  a  direction, 
or  something  equivalent  to  it,  to  sell, 
mortgage,  or  otherwise  dispose  of  herit- 
able subjects,  so  as  to  convert  them 
into  money"  (28  June  1860, 22  D.  1335, 
1339).  And  the  observation  of  the 
Lord  P^resident  (Lord  Oolonsay),  in 
BucJianan  v.  Youngy  is  to  a  similar 
effect: — **  I  am  not,  however,  disposed 
to  place  my  opinion  entirely  on  the 
result  of  the  Exchequer  cases ;  because 
there  is  an  element  introduced  into 
these  cases  that  does  not  occur  here— 
I  mean  the  precise  phraseology  and 
meaning  of  the  Revenue  Acts"  (13 
Mar.  1860,  22  D.  979,  981). 


(a)  48  Geo.  IIL  c.  149,  Sch.  Part  3; 
and  see  55  Geo.  lit.  c.  184,  Sch.  Part  3. 

(6)  Adv.- Gen,  v.  Williamson^  16 
Mar.  1843, 2  Bell,  89,  affirming  23  Jan. 
1840,  Exch.  Bep. 

(c)  In  the  Adv.- Gen.  v.  Blackburn's 
Trs.  (3  April  1847,  Exch.  Rep.  p.  35), 
Lord  Fullerton,  in  reference  to  the 
succession  cases,  said  that  the  same 
rule  of  construction  by  which  a  power 
was  in  that  Ck>urt  held  equivalent  to  a 
direction,  had  been  applied  in  our  prac- 
tice in  cases  of  a  different  kind,  but 
iuYolving  the  same  general  principle. 
And  the  applicability  of  the  Exchequer 
cases  to  the  illustration  of  questions  on 
succession  was  very  forcibly  pointed 
out  by  Lord  Deas  in  Gardner  v.  Ogilvie 
(25  Nov.  1857,  20  D.  105). 


etc 
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view  the  criterion  of  Lord  Frdlerton  and  the  House  of  Lords,  we 
Kssmne  that  a  discretionary  power,  as  distinguished  from  a  direction, 
has  no  convertive  operation.  Such  powers  are  frequently  given 
to  provide  for  the  payment  of  debts  out  of  the  estate  in  case  of 
necessity,  and  are  quite  compatible  with  an  intention  to  retain 
the  estate  (a).  It  is  clear,  therefore,  that  the  case«  of  Simcox 
and  Hamilton^  in  which  it  was  held  that  if  the  trustees  had  an 
arbitrary  discretion  to  sell,  the  incidence  of  legacy  duty  was 
determined  by  the  event,  are  of  no  authority  in  questions  as  to  Graft  TnuUeM 
succession  (6),  Where  the  direction  is  not  to  sell  unless  with  the  ^  ^ 
consent  of  the  beneficiaries,  there  is  no  conversion  unless  such  con- 
sent be  given  (c). 

A  power  given  to  trustees  to  sell  heritage  and  "  pay  over"  the  Constraction 
residue,  is  not  conclusive  evidence  of  an  intention  to  convert ;  and  "  pay  over,'' 
therefore,  even  in  a  question  as  to  legacy  duty,  heritable  property 
which  was  the  subject  of  such  a  destination  was  held  to  remain  un- 
converted where  the  trust  was  for  payment  of  the  whole  residue  of 
the  estate,  heritable  and  moveable,  to  one  residuary  legatee^  and  the 
power  was  not  granted  with  any  special  reference  to  the  ultimate 
purposes  of  the  trust  (d).  A  fortiori^  a  trust  of  heritable  and  move- 
able estate,  with  a  power  of  sale,  for  payment  of  debts  and  legacies, 
and  an  ultimate  direction  ^^  to  dispone,  assign,  and  pay  over"  to  one 
residuary  legatee  and  his  heirs,  does  not  alter  the  legal  order  of 
succession ;  for  the  words  of  disposition  fall  to  be  construed  appli- 
cando  singulcB  singulis :  the  heritable  property  is  to  be  disponed,  and 
the  moveable  to  be  paid  over  (e).  The  case  of  Speirs  (/),  where 
trustees,  clothed  with  a  power  of  sale,  were  directed,  after  payment 

(a)  Caihcart  v.  Cathcart^  26  May  (c)  Gray^s  Trs,  v.  Gray^  23  June 

1830,  8  S.  803 ;  Sinclair  v.  TraUl,  27  1862  (Lord  Ardmillan). 

Feb.  1840, 2  D.  694 ;  Strachan  v.  Mow-  (d)  Adv. -Gen.  v.  Smithy  1  Mar.  1852, 

bray^  21  Feb.  1843,  5  D.  687 ;  Grind-  Exch.   Rep ;    see   Lord  Rutherford's 

lay  V.  Grindlay^s  Trs.^  8  Nov.  1853, 16  opinion,  pp.  36,  37 ;  affirmed  15  June 

D.  27 ;  Adv-Gen.  v.  Smith,  I  Mar.  1852,  1854, 1  Maoq.  760. 

14  D.  585,  Exch.  Rep. ;  Burrell  v  Bur-  (e)  Caihcart  v.  Caihcart,  26  May 

rell,  14  Dec.  1825,  14  S.  314.  1830,  8  S.  803 ;  and  see  Buchanan  y. 

(6)  Attorney-Gen,  v.  Simcox,  1  W.  Young,  15  May  1862,  H.  of  L.;  Ram- 

H.  &  G.  749;  Adv.-Gen.  Y.Hamilton,  say  v.  WhiU,  26  June  1833,  11  S. 

22  Feb.  1856,  18  D.  686 ;  Attorney-  786. 

Gen.  V.   Mangles,  5  M.  &  Wei.  120.  (/)  Speirs  v.  Speirs,  21  Nov.  1850, 

See  22  D.  1340,  per  Lord  Justice-Glerk  13  D.  81. 
Inglis;  DurieY.  Coutts,  1791,  M.  4624. 
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of  annuities  and  provisions  to  the  granter^s  children^  ^'  to  make  pay- 
ment of,  or  dispone,  oonvej,  and  make  over/'  the  residue  to  the 
truster^s  eldest  son,  and  his  heirs  or  assignees,  was,  on  similar  prin- 
ciples, decided  in  favour  of  the  heir  in  heritage,  on  the  ground,  as 
stated  hy  Lord  President  Boyle,  that  there  was  ^^  a  total  want  of 
any  provision  for  dividing  the  proceeds  of  the  lands  and  personal 
estate  embraced  in  the  trust,  and  that  no  individual  except  the 
eldest  son  was  created  a  beneficiary  under  it." 

**  Free  pro-  In  Grindlay  v.  Grrindlat/a  TVs.  (a),  a  power  of  sale  was  given 

to  trustees  for  payment  of  debts  and  legacies;  and  the  ultimate 
direction  was  to  hold  and  possess  the  residue,  to  give  the  liferent  of 
it  to  the  tmster^s  widow,  and  in  the  event  of  no  children  being  left 
(which  happened),  to  sell  the  whole  property  and  effects,  heritable  and 
moveable,  and  to  apply  the  ^^  free  proceeds"  of  the  whole  to  religious 
purposes.  By  It  codicQ  the  truster  declared — "  I  hereby  revoke  the 
destination  of  residue  under  purpose  lastly,  and  now  leave  the  entire 
free  proceeds  to  my  said  wife."  Lord  Anderson  was  of  opinion 
that  the  terms  of  the  codicil  did  not  operate  a  revocation  of  the 
direction  to  sell.  But  on  a  reclaiming  note,  the  First  Division  held 
that  the  direction  in  question  was  au:dliar,r  to  the  propose  of  distri- 
bution  amongst  religious  institutions;  and  that,  as  the  purpose  of  the 
codicil  was  a  bequest  to  one  beneficiary,  and  as  the  contemplated 
sale  was  no  longer  necessary  for  the  accomplishment  of  that  purpose, 
and  might  even  be  prejudicial  to  the  party  whom  the  testator  in- 
tended to  benefit,  the  direction  was  no  longer  binding.  They  ac« 
cordingly  found  that  the  land  and  other  heritable  subjects  conveyed 
by  the  trust  deed  in  question,  were  to  be  deemed  and  held  as  heritable 
subjects  in  all  questions  relating  to  the  widow's  succession  (b). 

Power  to  sen  The  addition  of  the  words  "if  necessary'*  to  a  power  of  sale 

rather  militates  against  the  supposition  of  an  intention  to  convert ; 
for  the  necessity  is  held  to  refer  to  payment  of  debts,  and  the  like(c). 
In  Buchanan  v.  Young  (d),  where  the  power  was  qualified  by  the 
words  "  if  necessary,"  and  the  ultimate  direction  was  to  "  pay  over," 

(a)  Grindlay  y.  Grindlajfs  Trs.^  8  context  showed  an  intention  of  keeping 

Nov.  1853,  16  D.  27.  up  the  estate  in  the  family. 

(6)  16  D.  37.  (d)  Buchanan  v.   Yomg,  13  Mar. 

(c)  (Gardner  v.O^rawe,  25  Nov.  1857,  1860,   22   D.    979;    revd    15    May 

20  D.  105 ;  Strachan  v.  Mowbray,  21  1862. 
Feb.  1843,  5  D.  688.    In  this  case  the 
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the  First  Diyision  of  the  Court  of  Session  considered  that  the  inten- 
tion of  the  testator  was  that  the  produce  of  his  estate  should  be 
divided  between  the  beneficiaries,  and  held  the  estate  to  be  move- 
able ;  but  the  judgment  was  reversed  by  the  House  of  Lords,  on 
the  ground  that  the  terms  of  the  deed  of  settlement  were  not  incom- 
patible with  the  supposition  of  a  purpose  of  specific  conveyance. 

The  import  of  the  cases  upon  implied  directions  may  be  stated  Beeoit  of  the 
to  be,  that  where  a  power  of  sale  is  conferred  with  a  view  to  the  upon  impUed 
realization  of  the  universitas  of  the  succession,  and  the  distribution 
of  the  proceeds  amongst  the  individuals  named  in  the  deed,  at  such 
times  or  under  such  circumstances  that  the  trust  cannot  be  executed 
without  selling,  such  a  power  is  to  be  construed  as  a  direction,  and 
carries  the  jus  crediti  to  the  personal  representatives  of  the  benefit 
claries,  or  their  executors  nominated  by  testament  (a). 


Section  HI. 
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In  point  of  principle,  it  is  clear  that,  as  the  omission  on  the  The  acts  of 
part  of  the  trustee  to  convert  the  trust  property  leaves  the  force  of  cannot  alter 
the  truster's  direction  unimpaired,  so,  on  the  other  hand,  the  actual  of  t£*tr^ 
conversion  of  the  estate  by  the  trustee,  whether  in  pursuance  of  a  ^^ 
power,  or  on  the  ground  of  supervening  necessity  (6.^.,  where  the 
free  funds  are  insufficient  for  the  payment  of   debts),  will  not 
alter  the  quality  of  the  succession  (b).    It  has  been  decided  in 
several  of  the  Exchequer  cases,  that  the  incidence  of  legacy  duty 
does  not  depend  upon  the  actual  situation  of  the  estate  at  the  ex- 
piration of  the  trust  (c) ;  and,  a  fortioriy  it  may  be  assumed  that  the 


(a)  See  Ramsay  v.  White^  26  June 
1833, 11  S.  786 ;  Adv.-Gen,  v.  WiUiam- 
son,  16  Mar.  1843, 2  Bell,  89,  and  23  Jan. 
1840,  Ezch.  Rep. ;  Adv.-Gen.  v.  Black- 
hum's  Trs,^  3  April  1847,  Exch.  Rep.; 
Be  Ramsay's  Tr.,  2  Gr.  M.  &  R.  224, 
note;  and  other  cases  cited  in  this 
chapter. 

(&)  See  Wauchope  v.  Wauchopt^  14 
June   1787,  1    Or.   St.  &  P.  200  ; 

VOL.  II. 


Davidson  v.  Kyde^  1797,  M.  6697 ; 
Berford  v.  Brown,  1  June  1832,  10  S. 
609  ;  Gray  v.  Walker,  11  Mar.  1869, 
21  D.  709.  See  the  proyiaiona  of  the 
Lands  Glauses  Gonsolidation  Act  as  to 
compulsory  sales,  8  Vict.  cap.  19,  § 
67-8 ;  Pet.  Blair's  Trs.,  14  Feb.  1862, 
14  D.  496. 

(c)  Adv. 'Gen,  v.  WilHamson,  23  Jan. 
1840,  Exch.  Rep. ;  16  Mar.  1843,  2 
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rights  of  the  beneficiary's  heirs  vnter  sty  so  long  as  the  estate  remains 
in  the  hands  of  tlie  trostees,  mnst  depend  solely  upon  the  nature  of 
the  estate  as  fixed  by  the  deed  of  trust  (a).  An  heir  in  heritage, 
burdened  with  payment  of  money  piovmom,  to  yonnger  chttdren,  i. 
a  trustee  for  their  interests ;  and  therefore,  although  he  assign  herit- 
able bonds  in  lieu  of  a  money  payment,  the  interest  of  the  younger 
chUdren  wiU  nevertheless  remain  moveable,  and  as  such  will  descend 
to  their  executors  (b). 

The  succession  of  minors,  as  regards  heritable  property  at  least, 
does  not  depend  upon  the  wiU  of  the  minor;  and,  accoidingly,  it 
is  thought  that,  in  the  case  of  a  direction  to  purchase  an  estate  for 
a  minor,  the  election  of  the  latter  to  take  the  succession  in  cash 
would  not  alter  the  quality  of  his  succession,  which  would  still  fall 
to  be  regulated  by  the  provisions  of  his  ancestor's  settlement.  In 
Scott  V.  Scott  (c)y  a  husband  bound  himself  by  marriage-contract  to 
lay  out  and  secure  L.5000  to  his  wife  in  liferent,  and  the  children 
of  the  marriage  in  fee.  He  died  without  laying  out  the  money,  and 
his  heir,  in  implement  of  the  obligation,  assigned  two  heritable  bonds 
for  the  amount  to  the  widow  and  children,  on  which  they  were 
infeft  for  their  respective  interests.  It  was  held  that  the  share  of 
a  child  who  died  in  minority  was  moveable  as  to  succession,  on 
the  ground,  as  stated  by  the  Lord  President  and  Lord  Mackenzie, 
that  an  option  given  to  invest  hk  heritable  or  moveable  security 
could  not  affect  the  succession,  and  that  the  rights  of  heirs  were  not 
to  be  altered  or  modified  by  the  operations  of  parties  in  the  position 
of  administrators.  However,  it  has  still  to  be  determined  in  the 
case  of  a  sale  of  heritable  estate  by  a  trustee  under  a  mere  power, 
if  payment  in  money  is  made  to  the  beneficiaxy,  being  a^o^ 
pubes,  whether  that  will  not  change  the  character  of  the  succession 
in  his  person.  It  would  seem  that,  as  a  minor  possesses  the  toto- 
menti  faetioy  the  fact  of  his  dying  intestate,  after  having  had  the 
money  paid  to  him  in  terms  of  the  will,  is  presumptive  of  an  inten- 
tion that  he  intended  to  leave  the  money  to  his  next  of  kin. 

Conversion  by  the  curator  of  a  lunatic  does  not,  as  a  general 

Bell,  89  ;  Adv.-Gen.  v.  Anstruther,  2  Trs.^  2  Dec.  1862,  15  D.  159;  Nisbet 

July  1842,  Exch.  Rep. ;  Adv.-Gen.  v.  v.  Rennie,  18  Dec.  1818,  Hume,  221. 

Blackburn's  Trs.^  3  April  1847,  Exch.  (6)  Scott  v.  Scott,  25  June  1846,  8 

Rep.  D.  892. 

(a)  MeUclam^s  Trs.  v.  Mrs  Meiklam's  (c)  Scott  v.  Scott,  supra. 
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mle,  alter  the  succession^  as  was  found  in  a  case  where  land  belong- 
ing to  a  lunatic  proprietor  was  sold  under  the  compulsory  powers 
of  an  Act  of  Parliament  (a).  But  the  conditions  of  the  question  are 
materially  altered  when  the  sale  is  carried  through  at  the  instance 
of  creditors^  or  even  by  the  curator  himself  under  judicial  authority^ 
upon  the  ground  of  legal  necessity.  The  Lord  President  (b)y  in 
Mcmerief  v.  Mibiey  accordingly  reserved  his  opinion  as  to  the  disposal 
of  surplus  funds  arising  from  a  sale  in  such  circumstances  (cy 

In  the  case  of  Emslie  v.  GrocU  (d)y  it  was  decided  that  an  ap-  Oonyersion  by 
parent  heir  selling  his  ancestor's  estate  without  having  made  up  ^eSnor^ 
a  title  by  service  (and  having  therefore  no  vested  interest),  did  not  ^*^ 
thereby  alter  the  character  of  the  succession,  but  that  the  price 
enured  to  the  next  heir  as  a  snrrogatum  for  the  landed  estate. 

It  appears  that  if  a  beneficiary  elect  to  take  the  trust  estate  as  Election  by 
it  is,  instead  of  taking  it  in  the  character  which  has  been  impressed  to  take  oon- 
upon  it  by  the  truster's  settlement,  his  election  will  determine  the  in  its  original 
character  of  the  succession,  although  he  should  happen  to  die  before   ^"^ 
the  trustees  have  denuded.    This  was  one  of  the  grounds  on  which 
Lords  Ivory  and  Butherfurd,  in  the  case  of  Grindlay  v.  Grindlaj/s  ^^j;^  ^• 
Tra,  (e)y  were  of  opinion  that  certain  urban   subjects  retained 
their  heritable  character  in  a  questicm  as  to  the  beneficiary's  succes* 


(a)  Moncrieff  v.  MUney  16  July 
1856,  18  D.  1286. 

Q>)  Lord  Colonsay,  18  D.  1295. 

(c)  It  was  obeerved  by  Lord  Eldon 
(ex  parte  Phillips,  19  Ves.  124),  that  if 
it  was  for  the  advantage  of  a  lunatic 
whose  real  estate  was  embarrassed  by 
debt,  the  Court  would  authorize  the 
sale  of  the  estate  rather  than  allow  the 
personalty  to  be  exhausted ;  and.  it 
appears  that  in  various  cases  the  per- 
sonal property  of  lunatics  has  been 
applied,  under  the  authority  of  the 
Court  of  Chancery,  in  ameliorating 
the  condition  of  the  real  estate, — e.g., 
in  paying  off  mortgages  {Oxenden  v. 
Lord  Compton,  2.  Ves.  Jun.  74),  in 
necessary  improvements  (Sergeson  v. 
Sealey,  2  Atk«  414 ;  Dormer'^s  case,  2 
P.  W.  262),  repairs,  or  fines  for  re- 
newals of  leases  or  admissionB  to  copy- 
holds (ex  parte  Grimstone,  Amb.  708  ; 


Re  Badcock,  4  M.  &  Cr.  440).  We 
may  observe  that  in  the  latter  case  the 
judgment  authorizing  the  investment 
of  the  money  in  improvemenia  was 
qualified  by  the  remark,  that  *4t 
would  be  right  that  the  sum  so  laid 
out  should  retain  its  character  of  per- 
sonalty;*^ and  this  dictum  is  confirmed 
by  the  decisions  in  Be  Leemvng,  7  Jur. 
N.  S.  115,  and  Weld  v.  Tew,  Beatt. 
272.  See  also  Lewin,  Tr.,  4th  £d. 
633. 

{d)  Emslie  v.  Groat,  25  Feb.  1817, 
Hume,  197. 

(e)  Grindlay  v.  Grindlay^s  Trs,,  9 
Nov.  1853,  16  D.  27.  The  principle 
of  election  or  constructive  reconversion 
was  also  recognised  in  the  cases  of 
Nicolson's  As.  v.  MacaUster^s  Tr.,  2 
Mar.  1841,  3  D.  675  ;  and  WiUianuon 
V.  Paul,  15  Dec.  1849,  12  D.  372. 
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sion,  notwithstanding  that  the  truster  had  appointed  and  authorized 
his  trustees  to  dispose  of  them  by  public  or  private  sale.  The 
beneficiary,  who  was  also  trustee,  instead  of  selling  the  property, 
had  let  it  on  a  ten  years'  lease,  and  in  her  trust  settlement  had  re- 
ferred to  it  as  her  heritable  estate,  conveyed  to  her  by  her  late  hus- 
band. Those  circumstances,  in  the  opinion  of  their  Lordships, 
amounted  to  an  election  on  the  part  of  the  lady  to  take  the  estate 
in  its  character  of  heritage  (a). 


(a)  The  principle  of  reoonvenion 
by  the  election  of  the  beneficiary  has 
given  rise  in  England  to  a  variety  of 
nice'distinctionB.  We  can  only  find 
room  for  a  brief  abstract : — 

1.  Election  may  be  made  by  a  per- 
son std  jurigy  either  in  writing  or  by 
parole.  Lord  Eldon  and  other  judges 
have  expresBed  the  opinion  that,  al- 
though the  declaration  of  the  cestui 
que  trust  wonld  not  be  admiflsible  in  a 
question  with  third  parties,  it  was 
binding  inter  haredee  {WheldU  v. 
Partridge^  8  Ves.  236 ;  PouUney  v. 
Darlington,  1  B.  C.  Ca.  237 ;  Edwards 
T.  Countess  of  Warwick,  2  P.  W.  174 ; 
ChaUmer  v.  Butcher,  cited  in  Crahtree 
V  .Bramble,  8  Atk.  685). 

2.  Election  to  take  real  property  in 
that  character  may  also  be  made  oon- 
atmctively, — as,  for  example,  by  the 
eestui  que  /n»f  entaringintopoaBession 
of  the  pn^wrty,  and  taking  the  title- 
deeds  into  his  custody  {Davits  v.  Ash- 
ford,  16  Sim.  42,  14  L.  J.  Ch.  473 ; 
Griesbach  v.  Fremantle,  17  Beav- 
314).  In  Dixon  v.  Gayfere,  Sir  John 
Romilly,  M.  R.,  observed  that  slight 
Gircumstanoes  might  be  sufficient  to 
raise  a  presumption  of  reconversion, 
and  that,  in  the  absence  of  other  facta, 
the  retaining  of  the  lands  for  a  great 
length  of  time  would  be  sufficient  to 
induce  the  Court  to  come  to  that  con- 
clusion ;  but  in  that  case  the  length  of 
poBBession  was  insufficient,  and  the 
death  of  the  cestui  que  trust,  without 
having  sold  the  property,  was  advecae 
to  the  supposition  of  reconversion  (23 


L.  J.  Ch.  60,  see  p.  64 ;  and  BbeKirk- 
man  v.  Myles,  13  Yes.  838).  And  so, 
where  money  is  to  be  turned  into  land, 
reconversion  may  be  implied  from  the 
reodpt  of  the  principal,  but  not  of  the 
annual  income  {Gillies  v.  Longlands, 
20  L.  J.  Ch.  441).  Reconversion  may 
also  be  effected  by  changing  the  aeeu- 
rities  on  which  numey  is  invested,  as 
was  found  in  Harcourt  v.  Seymour,  2 
Sim.  N.S.  12,  20  L.  J.  Ch.  606,  where 
Lord  Cranworth  said  it  was  sufficient 
if  the  Court  saw  that  the  party  meant 
the  estate  to  be  dealt  with  as  money, 
and  that  it  was  immaterial  whether  he 
knew  that,  but  for  his  election  so  ez- 
preased,  it  wonld  have  been  turned  into 
land. 

3.  As  a  general  ruk,  there  can  be  no 
reconversion  by  a  person  subject  to 
legal  incapacity  (Carr  v.  Ellison,  2  B. 
C.  Ca.  66 ;  Padbury  v.  Clark,  2  M*N. 
&  G.  298;  Askby  v.  Palmer,  1  Mer. 
296).  But  although  at  conmion  law  a 
married  woman  could  not  have  elected 
to  reconvert,  it  was  afterwards  held, 
in  oonaequenoe  of  the  powers  given  by 
8  &  4  Wil.  IV.  c.  74,  §§  40, 71,  and  77, 
and  8  &  9  Vict.  c.  106,  §  6,  to  married 
women  to  dispose,  with  the  ooncnirence 
of  the  husband,  of  any  estate  or  interest 
at  law  or  equity, — ^that  land  devised 
upon  trust  in  terms  amounting  to  a 
conversion  might  be  disposed  of  by  a 
married  woman  as  an  interest  in  land 
(Briggs  v.  Chamberlain,  11  Hare,  69, 
23  L.  J.  Ch.  635 ;  Tuer  v.  Turner,  20 
Beav.  460,  24  L.  J.  Ch.  663). 

4.  In  Lingen  v.  Sowray,  1  P.  W. 
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If  a  trust  estate  is  sold  after  the  death  of  one  of  the  beneficiaries  Eieotion  by  one 

Beneficiary  of 

by  the  direction  of  the  surviving  beneficiaries,  such  election  to  take  a  cIms. 
the  land  as  money,  although  it  will  be  sufficient  to  determine  the 
character  of  the  succession  of  those  who  consented,  cannot  operate 
as  a  conversion  of  the  share  of  the  beneficiary  who  died  before  the 
property  was  sold  (a). 

It  is  almost  superfluous  to  add,  that  revenue  cases  can  throw  no  Bevenne  cases, 
light  upon  questions  of  succession  depending  upon  reconversion. 
The  Acts  impose  a  duty  upon  personal  property  directed  to  be  sold ; 
and  the  fact  of  the  beneficiary  having  accepted  a  disposition  of  the 
unconverted  heritage,  obviously  affords  no  reason  for  depriving  the 
Exchequer  of  the  legacy  duty  due  to  it,  under  the  terms  of  the  tes- 
tamentary disposition  (&).  As  little  can  the  sale  of  heritage  by 
trustees  at  the  beneficiaries'  request  warrant  the  imposition  of 
legacy  duty,  where  the  intention  of  the  testator  was  that  the  estate 
should  be  conveyed  specifically  (c). 


172,  it  was  decided  by  Lord  Harcourt 
that  a  remainder-mail  might  elect  to 
reconyert  the  trost  estate,  so  as  that 
his  election   should  be  binding  inter 
hgeredes.    But  such  election  would  of 
coune  be  subject  to  the  right  of  the 
owner  of  the  prior  estate  to  call  for 
the  actual  conversion  of  the  land  or 
money  in  accordance  with  the  instru- 
ment of  trust  {GilUes  v.  Longlands,  4 
De  Qex  &  Sm.  379)  ;  which,  in  Mr 
Lewin's  opinion,  would  render  the  in- 
tended election  ineffectual  (Lewin,  Tr., 
4th  Ed.  625).     According  to  Scotch 
prindples,  it  is  conceived  that   the 
efficacy  of  such  an  intentional  recon- 
version by  the  party  entitled  to  a  re- 
versionary interest,  would  depend  upon 
whether  the  interest  was  vested.    If 
the  prior  estate  were  a  mere  liferent 
interest  in  land,  it  is  thought  that  the 
fiar  might  elect  to  take  the  lands  spe- 
cifically on  securing  the  lif  erenter's  in- 
terest by  a  bond  and  disposition  in 
security.     But  if  the  prior  estate  in 
question  were  a  fee  of  the  proceeds  of 
land  directed  to  be  sold,  with  a  substi- 
tution, it  is  pretty  dear  that  the  sub- 
stitute could  not  interfere  to  prevent 


the  sale,  because  the  institute  in  the 
case  supposed  would  have  a  clear  inte- 
rest to  take  the  estate  in  money,  and 
so  defeat  the  substitution. 

5.  According  to  English  decisions, 
where  an  estate  is  directed  to  be  sold 
for  the  benefit  of  several  persons,  it  is 
not  in  the  power  of  any  single  benefi- 
ciary to  prevent  the  sale  (Holhway  v. 
BadcUfe,  3.  Jur.  N.  S.  198 ;  Chalmer 
V.  BradUy,  1  J.  &  W.  69)  ;  but  if 
money  be  directed  to  be  laid  out  in 
lands,  any  one  of  the  beneficiaries  may 
elect  to  take  his  own  share  as  money, 
for  in  so  doing  he  does  not  come  into 
conflict  with  the  interests  of  his  co- 
legatees  {SeeUy  v.  Jago^  1  P.  W.  389  ; 
Walker  v.  Denne,  2  Ves.  Junr.  182, 
per  Lord  Loughborough). 

(a)  Strachan  v.  Mowbray,  21  Feb. 
1843,  6  D.  688. 

(6)  Adv.'Gen.  v.  WiUiamson,  16 
Mar.  1843,  2  Bell,  89 ;  affirming  23 
Jan.  1840,  Ex.  Rep. ;  Re  Hol/ard,  1 
Price,  426  ;  and  see  Re  Ramsay'' s  Trs., 

2  Cr.  M.  &  R.  224,  note. 

(c)  Re  Evans,  2  Cr.  M.  &  R.  206 ; 
and  see  Adv.-Gen.  v.  Blackburn's  Trs,, 

3  April  1847,  Exch.  Rep. 
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PBOPSBT1E8  OF  THE  €X>NTEBTED  ESTATE. 


TowhAt 
extent  does 
converted 
suoceesion 
retain  the 
propertiefl  of 
the  original 
estate? 


Distinction 
between  effect 
of  conTcrsion 
in  regard  (1)  to 
legal  claims, 
and  (2)  to 
transmission. 


In,  the  previous  sections  we  have  considered  the  character  of  the 
converted  estate  as  heritable  or  moveable  in  its  relation  to  the  ques- 
tion of  succession  ab  intestato.  Its  other  properties  have  been 
adverted  to  but  slightij,  and  that  only  in  illustration  of  the  general 
argument.  Enough  has  been  said^  however,  to  show  that  a  succes- 
sion,  although  constructively^  or  even  actually  converted,  may  retain 
certain  of  the  properties  of  the  original  estate.  Moveable  property 
converted  into  heritage  at  the  request  of  the  beneficiary,  or  personal 
interests  in  land  reconverted  in  consequence  of  the  beneficiary  elect- 
ing to  take  over  the  estate  specifically,  may  so  far  retain  their 
moveable  character  as  to  be  liable  in  payment  of  legacy  duty.  Upon 
that  question  it  is  unnecessary  to  say  more ;  but  on  tiie  general 
properties  of  the  converted  estate — ^the  mode  in  which  it  is  capable 
of  being  affected  by  diligence,  its  transmissibility  by  testament, 
assignation,  etc.,  and  the  legal  claims  affecting  it — ^we  have  a  few 
remarks  to  offer. 

In  point  of  principle,  it  is  plain  that  tiie  legal  claims  exigible  out 
of  an  heritable  or  moveable  estate  must  be  determined  by  its  cha- 
racter as  vested  in  the  settlor ;  for  if  the  rule  were  otherwise,  the 
settior  might  defeat  the  rights  of  the  claimants  by  a  mere  expression 
of  intention  tiiat  his  estate  should  be  disposed  of  in  a  different 
character  from  that  which  it  actually  possessed.  The  mode  of 
transmission,  on  the  other  hand,  after  the  estate  has  passed  out  of 
the  truster^s  control,  would  seem  to  depend  to  some  extent  upon  the 
character  of  the  interest  which  the  beneficiary  has  in  it. 


Conyerted 
heritage  re- 
mains subject 
to  claims  of 
heir,  and  to 
terceand 
ooortesy. 


L  Legal  Promsions  payable  out  of  Converted  Estate. 

It  is  clear  tiiat  constructive  conversion,  which  is  the  creature  of 
intention,  can  have  no  effect  upon  the  rights  of  the  truster^s  legal 
successors.  For  example,  a  direction  to  sell  in  a  disposition  of 
heritable  estate  would  not  bar  a  reduction  ex  capite  lectL  This 
subject  has  been  already  discussed  in  treating  of  the  interest  of  the 
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settlor^s  heirs  and  executors  in  the  converted  succession  (a).  The 
same  principle  must  regulate  the  incidence,  of  terce^  jim  relictoBy  and 
legitim.  Terce,  for  example,  is  exigible  out  of  all  the  lands  in  which 
the  proprietor  died  infeft  (b).  No  direction  to  convert  those  lands 
after  the  settlor^s  death  can  therefore  be  of  any  avail  to  exclude  the 
rights  of  the  widow ;  and  accordingly  it  was  f ound,  in  a  case  where 
a  part  of  the  lands  of  a  deceased  proprietor  was  sold  for  payment 
of  his  debts,  that  the  widow  was  entitled  as  tercer  to  a  share  of 
lands  equal  in  yearly  value  to  a  third  of  the  whole  lands  in  which 
her  husband  died  infeft,  including  what  had  been  sold  (c).  The 
case  referred  to  may  be  contrasted  with  another  {d)y  where  a  pro- 
prietor having  disponed  his  estate  by  an  ed?  facie  absolute  convey-^ 
ance  inter  vivoSf  in  security  of  borrowed  money,  it  was  held  that 
terce  was  only  exigible  out  of  the  reversion ;  that  reversion  being 
the  measure  of  the  husband's  title  and  interest  at  the  time  of  his 
death  (e). 

Jus  relictcBy  again,  being  an  absolute  right  to  the  capital  of  one-  Converted 
third,  or  one-half,  as  the  case  may  be,  of  the  husband's  free  personal  subject  to 
estate,  it  is  clear  that  any  direction  to  invest  such  estate  in  heritable  jw  reHctm. 
property  can  only  be  carried  into  effect  to  the  extent  of  affecting  the 
residue  after  allowing  for  that  claim  (/)•    The  remark  is  equally 
applicable  to  legitim.    A  truster,  in  contemplation  of  law,  disposes 
only  of  the  deadVpart — ^his  own  share  of  the  succession  (g).    Accord- 
ingly, it  was  expressly  determined  in  the  case  of  Hog  v.  Hog  (A), 
that  legitim  could  only  be  disappointed  by  an  actual  beneficial  con- 

(a)  5«pra,  Section  1.  revendoiuury    interest,    see    Chapter 

(6)  Erak.  2,  9,  46;  BeH's  Prin.  §  XXXIII. 
1698.  (/)  See  RammyY.  Cowan^  llJuly 

(c)  Arbuihnott  v,  ArbuthnoWa  Trs,,  1833,  11  S.  967. 

28  June  1806,  Hmne,  294.    And  see  ,      (g)  WhUe  v.  Fiiday,  16  Nov.  1861, 

BeU  y.  Halliday,  8  Dec.  1826,  4  S.  24  D.  88 ;   see  p*  49,  per  Lord  J.-Gl. 

286.  Inglis. 

(d)  Bartkt  v.  Buchanan,  27  Nov.  (A)  Hog  v.  Hog,  14  May  1800, 16 
1812,  F.  0.  On  the  same  principle,  July  1804,  F.  C. ;  M.  Legitim,  No.  8. 
terce  is  diminished  by  all  heritable  On  the  point  that  an  absolute  convey- 
secnrities  and  real  burdens  completed  ance  inter  vivos  takes  the  property  out 
by  infeftment  in  husband^s  lifetime  of  the  legitim  fund,  see  Milroy  v.  3ft7- 
(Canq>UU  v.  CampbtU,  VJl^,  6  Br.  toy,  31  May  1803,  Hume,  286 ;  CoUie 
Sup.  627  ;  SUwart,  1792,  cited  1  BelVs  v.  Pirie's  Tra.,  22  Jan.  1851,  13  D. 
Com.  686,  Note  3).  606. 

(e)  On  the  subject  of  the  truster's 
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liegitim,  eto., 
not  exigible 
out  of  pro- 
ceeds of  lands 
directed  to  be 
■old. 


MoTeable 
interests  in 
land. 


veyance  inter  vivos ;  and  that  althongh  a  disposition  of  moveable 
property  was  in  form  a  de  presenti  conveyance^  yet  if  it  should 
appear  that  the  assignment  was  made  upon  tmst  to  invest  the  fond 
in  land  after  the  tmster^s  death^  the  fund  would  remain  moveable 
and  subject  to  le^tim. 

Conversely,  legitim  and  jtis  rtUcUx  are  not  exigible  out  of  the 
proceeds  of  land  disponed  to  trustees  upon  tmst  to  sell  and  divide 
the  proceeds.  This  was  determined  with  reference  to  a  trust  for 
sale,  in  which  the  sale  had  been  carried  through  in  the  settlor^s 
lifetime,  although  the  purchaser  had  not  obtained  a  conveyance  (a). 
On  principle,  it  is  obvious  that  as  the  lands  would  go  to  the  heir  in 
the  case  of  a  lapse  notwithstanding  the  direction  to  sell  (6),  they 
cannot  be  subject  to  the  claims  of  the  personal  representatives.  But 
a  moveable  interest  in  landed  estate,  e.g^  the  right  of  a  partner  to 
a  share  of  lands  (c)  or  heritable  bonds  {d)j  forming  part  of  the 
company  estate,  is  of  course  subject  to  the  legal  claims  of  the  widow 
and  children. 


II.  Transmisnon  of  Converted  Property. 

Although  in  one  sense  every  beneficial  or  equitable  interest  in 
a  trust  estate  may  be  described  as  a  '^  personal "  right  («),  yet  it  is 
to  be  observed,  that  an  equitable  interest  in  land  i&  heritable,  and  is 
incapable  of  transmission  by  testament.  A  conveyance  of  the 
equitable  interest  in  a  trust  of  heritable  estate  must  therefore  be  in 
the  dispositive  form  (/) ;  and  it  was  laid  down  in  a  recent  case,  that 
the  heir^s  interest  can  only  be  taken  up  by  service  (g).  Such  being 
the  general  rule,  it  remains  to  be  seen  how  far  the  requisites  of 


(a)  BaWie'8  Trs,  v.  Crossy  2  June 
1882, 10  S.  617. 

(h)  NeiUon  v.  Stewart,  3  Feb.  1860, 
,  22  D.  646 ;  see  656,  per  Lord  Ft. 
M'Neill. 

(c)5tm6v.Ba(/<mr,  lMar.l804,F.C., 
M.  Her.  &  Mov.,  No.  S,  affd.  22  July 
1811,  as  Kirkpatrick  v.  Sime,  6  Paton, 
625 ;  sequel,  as  Minto  v.  Kirkpatrick, 
23  May  1833,  11  S.  632. 

(d)  Corse,  10  Dec.  1802,  F.  C. ;  M. 
Her.  &  MoY.,  No.  2. 

(e)  Because  the  beneficiary  is  not 
the  feudal  proprietor,  and  cannot,  for 


example,  maintAin  an  action  of  maills 
and  duties,  or  other  real  action ;  Drum- 
mond  T.  Mackenzie,  1758,  M.  16206. 

(/)  See  Crawford  v.  Earl  of  Dun- 
donaJd,  22  May  1888,  16  S.  1017. 
Lord  Cuninghame  indicated  an 
opinion  that  the  right  to  call  on  a 
trustee  to  convey  a  heritable  subject 
was  itself  heritable  in  a  question  as  to 
the  form  of  transmiflsion  (16  S.  1019 ; 
Wilson  V.  Smart,  31  May  1809,  F.  C). 

(g)  Buc^nan  y.  Young,  15  May 
1862,  House  of  Lords. 
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valid  transmission  of  an  equitable  interest  may  be  affected  by  the 
character  impressed  upon  it  in  virtue  of  a  direction  to  convert. 

It  may  be  assumed  with  tolerable  certainty^  although  the  point  Equitable 
has  never  been  expressly  decided,  that  a  beneficial  interest  in  the  proceeds  of 
proceeds  of  land  held  by  trustees,  subject  to  a  direction  to  convert,  to  be  sold  is 

•  ••111  ••  1  111*1*  trftDSDllSSlDlO 

IS  transmissible  by  assignation  or  testament,  and  capable  of  bemg  by  assignaiion 
attached  by  arrestment.  This  has  been  assumed  in  several  of  the  °' "™"  *" 
succession  cases,  in  which  the  import  of  such  directions  was  under 
consideration.  For  example,  in  Speira  v.  Speirs  (a).  Lord  Cun- 
inghame  said,  ^^  When  a  trust  has  been  executed  for  payment  of 
creditors,  and  thereafter  for  division  of  the  surplus,  when  realized, 
among  a  multiplicity  of  legatees,  the  interest  of  the  latter,  whether 
realized  or  not,  is  held  as  moveable,  because  the  trust  is  viewed  as 
granted  solely  for  the  purpose  of  liquidation  and  division,  and  the 
beneficiaries  have  only  a  jus  crediti  or  personal  claim  against  the 
trustees,  which  is  arrestable  J'  It  is  true  that  in  Gardner  v.  Ogilvie  (6), 
Lord  Curriehill,  adverting  to  the  possibility  of  completing  a  title  by 
confirmation  to  the  proceeds  of  heritable  property  directed  to  be 
sold,  indicated  an  opinion  that  converted  estate  could  not  be  dealt 
with  as  moveable  succession  in  a  question  as  to  transmission.  How- 
ever, in  the  prior  case  of  Ramsay  v.  Lady  White  (c),  it  had  been 
decided  by  a  unanimous  judgment  of  the  Second  Division,  that  an 
interest  in  heritable  and  moveable  property,  vested  in  trustees  under 
trust  to  sell,  was  carried  by  the  will  of  a  benefidaiy ;  and  though 
some  doubt  was  expressed  as  to  whether  a  share  in  a  house  forming 
part  of  the  trust  estate  passed  under  the  will,  the  difficulty  seems  to 
have  had  reference  to  the  terms  of  the  destination  rather  than  to 
the  question  of  subsequent  transmission. 

It  can  easily  be  shown  by  general  reasoning  that  such  interests  Transmission 
are  transmissible  by  testament ;  for,  if  not,  they  fall,  as  we  have  al-  Tnterart;  in  ^ 
ready  seen,  to  the  beneficiary's  next  of  kin ;  and  to  hold  that  the  next  heritage  by 
of  kin  are  preferable  to  the  testamentary  executors,  is  too  obvious  *^**™®'^** 
a  paradox  to  call  for  refutation.    As  the  same  principle  must  regu- 
late the  mode  of  transmission,  whether  by  testament  or  assigna- 

(a)  Speirs  v.  Speirs^  21  Nov.  1850,  (6)  Gardner   v.  Ogilvie^  25   Nov. 

13  D.  81 ;  see  p.  87.    See  Bell's  Com.  1857,  20  D.  105,  see  110. 

853  (5th  Ed.,  I.  37).    The  point  was  (c)  Ramsay  y.  Lady  White,  26  June 

decided  in  Gray's  Trs,,  supra,  p.  143.  1833,  11  S.  786. 
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tion  inter  vtwe^  we  may  conclude  that  moveable  rights  of  saccession 
to  heritable  property  are  capable  of  bemg  transmitted  in  the  same 
manner  as  partnership  rights,  which  are  well  known  to  be  assignable 
Yrithout  the  use  of  dispositive  words,  although  comprehending  in- 
terests in  heritable  property  (a). 

As  regards  beneficial  interests  in  money  rendered  heritable 
desHnatione,  it  is  donbtf  ol  whether  they  would  be  carried  by  a  testa- 
ment. The  case  of  Rosa  v.  Ross  (b)y  where  the  question  was  decided 
in  the  negative,  with  reference  to  bonds  secluding  executors,  is  not 
conclusive,  because  the  opinions  of  the  judges  proceeded  partly  on 
the  ground  that  money  bonds  were  in  their  own  nature  heritable, 
except  in  so  far  as  affected  by  the  statute  1661,  cap.  32,  and  the 
exclusion  of  executors  was,  in  their  opinion,  an  exclusion  of  the 
statute.  The  question,  however,  is  virtually  decided  by  the  case  of 
Crawford  v.  The  Earl  of  Dundonald  (c).  The  truster  had  granted 
an  assignation  of  the  right  to  a  bill  debt  with  a  view  to  the  trustee 
leading  an  adjudication  in  her  favour,  and  subject  to  an  obligation 
to  denude  in  favour  of  the  truster,  her  sister,  or  assignee.  On  the 
death  of  the  truster^s  sister,  an  action  was  brought  by  her  heirs, 
under  certain  testamentary  instruments,  to  have  it  found  and 
declared  that  the  trust  had  expired,  and  that  the  right  to  the  debt 
was  in  them.  The  Court  held  that  the  debt,  having  been  rendered 
heritable  in  the  person  of  the  truster^s  sister  by  the  decree  of  adjudi- 
cation, could  not  be  transmitted  by  testament.  This  decision,  we 
think,  must  rule  the  case  of  money  rendered  heritable  by  a  direction 
to  invest  in  the  purchase  of  lands. 


(a)  See  Bell's  Com.  719, 6  Ed.,  II.  3 ; 
Minto  V.  Kirkpatrick^  23  May  1833, 11 
S.  632 ;  Irvine  v.  Irvine^  15  July 
1851,  13  D.  1367. 


(6)  Ross  V.  Ross,  11  Jtily  1809,  F.  C. ; 
and  Bee  cases  in  Br.  Syn.  2329. 

(c)  Crawford  v.  Earl  of  Dundonald, 
22  May  1838,  16  S.  1017. 
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CHAPTER    XXXII. 

OF  THE  COMPLETION  OF  A  TITLE  TO  THE 

EQUITABLE  ESTATE. 

Wb  are  now  to  treat  of  the  mode  of  enforcing  the  benefidary's  ^^  ^  . 

'^  ^        BeQencury  u 

riirht  to  specific  conveyance,  where  the  estate  is  secured  to  him  entiUed  to 

,  ,       ,  ,  demand  a  spe- 

either  by  the  constitution  of  the  trust  or  by  subsequent  inyestment.  cifio  oonvey- 
We  may  observe  in  passing,  that  although  a  beneficiary  has  his 
right  secured  upon  the  trust  estate,  he  is  not  necessarily  entitled  to 
demand  a  specific  conveyance.  For  example,  the  truster^s  property 
may  be  effectually  secured  during  the  continuance  of  the  trust  by 
investment  on  heritable  or  personal  security  in  name  of  the  trustees, 
and  subject  to  the  purposes  of  the  trust ;  and  yet  if  those  purposes 
are  for  division  into  money  shares,  the  claim  of  the  beneficiary  v^l 
resolve  into  a  right  of  action  against  the  trustee  for  payment  of  his 
proportion  of  the  proceeds  of  the  investments.  In  such  a  case, 
however,  it  is  thought  that  upon  the  death  of  the  trustee,  the  bene- 
ficiaries would  be  in  a  position  to  make  up  a  title  to  the  estate,  and 
carry  out  the  purposes  for  their  own  behoof. 

A  truster  may  of  course  direct  a  limited  interest  to  be  created  Beneficiary 

*'  ^  cannot  insist 

for  the  benefit  of  one  party,  leaving  the  fee  or  reversionary  interest  on  a  convey- 
to  another,  or  to  his  heirs-at-law ;  and  such  directions  must  be  injury  of  the 
literally  fulfilled.    Thus,  if  a  truster  direct  a  conveyance  to  two  par*  other  Benefi- 
ties,  jointly  or  severally,  the  duty  of  the  trustee  is  not  to  divide  the 
estate,  but  to  execute  a  pro  indiviao  conveyance  to  the  beneficiaries 
for  their  respective  interests  (a).    The  legal  character  of  the  interest 
must  of  course  be  kept  in  view  in  any  proceedings  that  a  beneficiary 
may  adopt  for  making  up  a  title  to  his  interest  in  the  estate. 

Where,  on  the  other  hand,  the  testator  has  directed  his  trustees  Bat  a  gift  of  a 

_   ,  ,  ,  fee^mple 

to  convey  the  estate  to  the  beneficiary  imconditionally,  the  Court  interest  en- 
(a)   WaUon  v.  Crawcour,  21  Nov.  1866»  19  D.  70. 
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will  not  cut  down  the  right  of  the  latter  to  a  superiority  (a),  life- 
rent (b)y  or  other  limited  interest,  upon  mere  indications  of  intention 
gathered  from  the  context.  In  that  case,  accordingly,  the  benefi- 
ciaiy  may  proceed  at  once  to  adjudge  the  estate  from  the  trustee. 

If  a  beneficial  estate  is  burdened  with  payment  of  an  annuity, 
it  is  a  question  of  construction  upon  the  terms  of  the  trust  deed, 
whether  the  annuity  is  to  be  secured  upon  the  fund,  or  left  upon 
the  footing  of  a  personal  obligation  against  the  beneficiary.  For 
example,  in  the  case  of  Staintan  v.  Staintofis  Trustees  (c),  the  Court 
held  that  a  widow  was  entitled  to  have  her  provisions  made  a  bur- 
den upon  a  conveyance  of  heritable  estate,  which  the  trustees  were 
directed  to  execute  in  favour  of  the  heir ;  while  in  the  case  of  Kerr 
V.  James  (d\  it  was  held  that  the  intention  was  to  impose  a  personal 
obligation  upon  the  residuary  legatee  for  the  benefit  of  the  annui- 
tant, and  the  trustees  were  accordingly  ordained  to  pay  over  the 
fund  to  the  residuary  legatee  without  exacting  security.  The  prin- 
ciple is  illustrated  also  by  the  case  of  Stewarts  Trs.  v.  Stewart  («), 
where  a  testator  having  directed  a  conveyance  of  the  fee  of  his 
estate  to  his  children,  with  a  substitution  to  the  survivors  in  the 
event  of  their  dying  without  issue,  but  limiting  his  daughters' 
interest  to  a  liferent,  it  was  held  incompetent  to  insert  in  the  destina- 
tion to  the  daughters  a  power  of  disposing  of  their  shares  in  the 
event  of  their  dying  without  issue. 

There  is  nothing  peculiar  in  the  form  of  diligence  by  which  a 
beneficiary  may  complete  his  title  to  the  ipsum  corpus  of  the  estate 
during  the  lifetime  of  the  trustee.  The  heritable  estate  may,  in  the 
event  of  the  trustee  refusing  to  convey,  be  attached  by  a  declarator 
of  trust,  with  conclusions  for  adjudication  in  implement  (/). 
Moveable  property  may  be  attached  by  diligence  obtained  in  pur- 
suance of  a  decree  of  denuding.  In  either  case,  the  action  is 
directed  against  the  trustee,  and  the  effect  of  the  diligence  is  to 
transfer  the  estate  from  the  person  of  the  trustee  to  that  of  the 


(a)  Anderson  v.  Bank  of  Scotland, 
7  June  1842,  4  D.  1874. 

(6)  See  the  cases  coUected  antea, 
Chapter  VII.  Section  2. 

(c)  Stainton  v.  Stainton's  7V».,  25 
Jan.  I860,  12  D.  572. 


id)  Kerr  v.  James,  12  Feb.  1858, 
20  D.  568. 

(e)  Stewart's  Trs,  v.  SUwart,  20 
Dec.  1851,  14  D.  298. 

(/)  WaddeU  v.  Rymer,  9  July 
1833,  11  S.  949. 
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beneficiary  (a).  It  is  settled  by  GordorCs  Trs,  v.  Harper  (b)  that  a 
beneficiary,  instituted  directly  or  conditionally,  does  not  require  to 
complete  a  title  by  service  or  confirmation  in  order  to  put  himself 
in  tituh  to  pursue  an  action  of  denuding.  His  title  is  the  con- 
veyance in  his  favour  in  the  trust  deed  (c). 

The  completion  of  a  title  to  trust  property,  the  title  to  which  has  Completion  of 

1  J    1        1        ,       1  r     ,  •  titietoihe 

lapsed  by  the  death  or  non-acceptance  of  the  trustees,  reqxures  a  equitable 

«  1  .J       ^ .  estate  under  a 

more  careful  consideration.  lapsed  trust 

In  the  case  of  heritable  property,  the  title  to  the  beneficiary  is  Heritable  pro- 
usually  made  up  by  declaratory  adjudication,  which  was  the  form  tory  adjndica- 
of  action  suggested  by  the  Court  in  1758,  in  disposing  of  the  case  ^^^ 

of  Drummond  v.  Mackenzie  ((2),  and  which  in  practice  has  been 

extended  to  all  cases  of  lapsed  trusts,  whether  the  failure  may  have 

arisen  through  non-acceptance,  death,  supercession  of  the  trust,  or 

any  other  cause* 

In  a  recent  case  (e),  the  question  was  very  anxiously  considered  Comnietion  | 

by  the  First  Division,  wheAer  a  moveable  interest  in  heritable  decUnttory  ^ 

property,  and  falling  by  the  legal  course  of  succession  to  the  next  of  tolTmoreabie 

kin  of  a  beneficiaiy,  could  be  taken  up  by  declaratory  adjudication,  htritalbie^io- 

The  question  arose  in  this  way :  The  curator  of  an  insane  person  ^^* 

had  invested  his  ward's  funds  on  heritable  security.  The  succession 

of  course  remained  moveable,  although  the  subject  to  which  a  title 

was  to  be  made  up  was  heritable.    The  question  arose  in  the  shape 

of  an  objection  taken  by  a  purchaser  to  the  beneficiary's  title, 

which  had  been  completed  by  declaratory  adjudication  in  the  cir- 
cumstances referred  to;  but  as  that  objection  was  taken  in  a 

Sheriff  Court  action,  a  majority  of  the  judges  of  the  First  Division, 

before  whom  the  case  came  on  advocation,  held  that  the  decree  of 

declaratory  adjudication,  being  the  decree  of   a  superior  Court, 

could  not  be  challenged  in  the  Sheriff  Court ;  and  that  they  were 

therefore  relieved  from  the  necessity  of  deciding  this  interesting 

question  of  conveyancing  on  its  merits. 

(a)  See  Chapter  XXX.  Section  4.  (cQ  Drummond  v.  Mackenzie^  1758, 

(6)  Gordon's  Trs,  v.  Harper,  4  Dec.  M.  16206 ;  Dalziel  v.  Dalziel,  1766, 

1821,  F.  C,  and  1  S.  199.  M.  16204,  Appx.  Truat,  No.  1 ;  see 

(c)  As  to  the  completion  of  a  title  Black  v.  Lorimer,  25  June  1821, 1  S. 

1^  BubstituteB  and  conditional  insti-  521. 

tutes,  see  Chapter  XXX.,  p.  127.  (e)  Marquis  of  Ailsa  y.  Jeffray,  15 

Feb.  1859,  21  D.  492. 
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Lord  Cnrriehill,  who  dissented  from  this  judgment,  explained 
in  an  elaborate  opinion  (a)  his  reasons  for  holding  the  title  to  be 
inept ;  and  which  were  in  substance,  that  the  right  to  be  adjudged 
was  not  a  trust,  inasmuch  as  the  title  to  the  security  stood  in  the 
name  of  the  person  under  curatoiy,  and  might  have  been  adjudged 
as  in  ticgreditate  jacente  of  the  defunct  by  a  simple  action  of  adjudi- 
eation.  It  appears  to  us,  however,  that  in  the  case  under  condderar 
tion,  an  adjudication  without  declaratory  conclusions  would  have 
been  open  to  the  objection  of  want  of  title.  At  common  law  the 
succession  to  the  bond  would  have  devolved  upon  the  heir.  The 
right  of  tiie  next  of  kin  arose,  not  upon  any  liquid  obligation  sus- 
ceptible of  being  enforced  by  adjudication  in  implement,  but  upon 
the  maxim  of  equity,  that  the  act  of  the  curator  in  converting  the 
fund  from  moveable  into  heritable  estate  could  not  prejudice  the 
right  of  the  next  of  kin  to  the  succession ;  and  it  was  necessary 
that  this  right  should  be  declared,  as  a  step  towards  the  ultimate 
conclusion  for  adjudication.  It  was  justly  observed  by  Lord 
Deas  (b)j  that  the  process  of  declaratoiy  adjudication  rested  upon 
the  sanction  given  to  that  form  of  proceeding  by  the  Court  in 
virtue  of  their  prsBtorian  power  of  adapting  the  forms  of  process 
to  the  requirements  of  a  C4isu8  improvisits.  We  may  add,  that 
although  the  right  which  was  the  subject  of  declarator  in  the 
cases  of  Drummond  and  Dalziel  was  difiFerent  in  its  inception  from 
that  in  the  Marquis  of  AUsds  case ;  yet,  as  the  cases  have  this 
element  in  common,  that  the  pursuer^s  interest  resulted  from  his 
legal  relation  to  tiie  party  last  seised,  his  right  to  have  that  relation 
ascertained  by  ancillaiy  conclusions  of  declarator  could  not  be 
controverted  without  disputing  the  principle  upon  which  that  form 
of  action  was  sanctioned  in  the  cases  of  Drummond  and  DalzieL 

The  case  of  Crawford  v.  Earl  of  Dufidonald  (c)  seems  to  be  a 
direct  authority  in  point.  Certain  parties,  who,  as  next  of  kin, 
claimed  the  succession  to  a  moveable  debt,  which  had  been  rendered 
heritable  by  a  decree  of  adjudication,  brought  a  declaratory  adjudi- 
cation with  the  view  of  completing  their  title  to  that  right.  The 
Court,  on  a  view  of  the  circumstances  under  which  the  debt  had 


(a)  21  D.  600. 
(6)  21  D.  603. 


(c)  Crawford  v.  E.  of  Dundonald, 
22  May  1838,  16  S.  1017.  See  BeU's 
Com.,  6th  Ed.  36,  761. 
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been  rendered  heritable,  decided  that  the  right  belonged  to  the 
heir-at-law,  but  were  of  opinion  that  the  action  was  correct  in  point 
of  form,  supposing  that  any  interest  had  Tested  in  the  pursuers. 
It  had  previously  been  determined  in  GordorCs  TVs.  v.  Harper ^  that 
the  assignee  of  a  beneficiary  might  complete  his  title  by  a  declarator 
with  conclusions  for  adjudication  (a). 

Notwithstanding  the  decisions  which  have  been  given  on  the  Comjpietion  of 
question,  doubts  are  still  entertained  in  the  profession  as  to  the  under  deetina- 

,        ,  tion  to  children 

proper  mode  of  completing  a  title  in  the  person  of  a  fiar,  to  property  natdturi  ; 
in  which  a  lif erenter  has  been  inf ef t  for  his  liferent  use  allenarly, 
and  his  children  nascUuri  in  fee.  Mr  Parker,  in  noticing  the  class  by  declaratory 
of  titles  to  which  the  process  of  declaratory  adjudication  is  appli- 
cable, has  the  following  remark :  ^^  Where  a  fiduciary  fiar  holds 
the  right  for  behoof  of  A.  and  others,  it  becomes  necessary  to  have 
it  declared  who  those  others  are,  coupled  with  adjudication"  (b). 
On  the  other  hand,  it  has  been  expressly  decided  by  the  case  of  by.sorvioeas 

^  r  ./  J  heir  of  provi- 

Dufidas  (c),  that  the  fiar  may  make  up  a  title  to  the  estate  by  ser-  b^oi^- 
vice  as  heir  of  provision,  although  the  liferenter  were  infeft  in 
the  liferent  only ;  and,  a  fortiorij  this  mode  of  completion  would 
seem  to  be  competent  where,  as  in  the  case  of  Barstow  (d)y  infeft- 
ment  has  been  taken  by  the  liferenter  for  himself  and  on  behalf 
of  the  children ;  or  where,  under  the  modem  mode  of  inf  ef  t- 
ment  by  registration,  the  character  of  the  inf  ef tment  rests  upon 
the  footing  of  the  destination  in  the  deed  of  conveyance.  We 
may  add  that  an  infeftment  in  favour  of  the  liferenter  and  of  the 
children  nascituri^  is  really  equivalent  to  an  infeftment  in  favour  of 
the  liferenter  for  behoof  of  himself  and  his  children ;  for,  clearly, 
real  and  corporal  possession  cannot  be  given  to  a  party  unborn. 
In  this  case  also,  service  seems  to  be  an  appropriate  mode  of  com* 
pleting  the  title.  We  think,  however,  that  a  declaratory  adjudi- 
cation is  also  competent,  because  the  liferenter  may  be  regarded  as 
a  trustee  of  the  fiduciary  fee,  and  his  death  as  a  lapse  of  the  trust. 
In  practice,  the  title  to  a  fiduciary  fee  is  not  unfrequently  com- 

(a)  GordorCs  Trs,  v.  Harper^  4  Dec.  was  held  that  service  was  a  habile 

1821,  1  S.  185.  mode  of  completing  a  title  to  a  right 

(6)  Notes  on  Adjud.,  p^  86,  No.  8.  constitated  by  reserved  real  burden. 

(c)  Dundas   v.    Dundas^    23  Jan.  {d)   Barstow  v.   Stewart,  18  Feb. 

1823,  2    S.   145.      In   Andrews   v.  1858,  20  D.  612.     See  1  Fraaer,  815, 

Laurie  (12  Dec.  1849,  12  D.  344),  it  and  cases  there  cited. 
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tion. 


Completion  of 
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pleted  in  this  manner;  and  in  some  cases,  where  the  beneficial 
interest  has  been  much  divided,  an  adjudication  may  be  more 
conyenient  than  the  completion  of  separate  titles  bj  service  to  the 
shares  of  the  different  beneficiaries. 

The  title  to  a  lapsed  trust  of  personal  estate  may,  if  the  bene- 
ficial interest  is  in  the  next  of  kin  of  the  trast^,  be  taken  up  by 
confirmation  in  that  character  (a).  Where  the  beneficiaries  are  not 
of  the  next  of  kin,  it  has  been  suggested  that  they  might  make  np 
a  title  by  confirmation  as  executors-creditors  of  the  trustee,  suppos- 
ing the  lapse  to  have  arisen  in  consequence  of  his  death  after  ac- 
ceptance ;  but  unless  we  assume  that  a  trust  is  an  inheritable  right 
(which  it  clearly  is  not),  this  course  would  seem  to  be  incompetent, 
since  confirmation  can  only  be  used  to  take  up  an  inheritance.  In 
the  case  of  a  lapse  by  non-acceptance  on  the  part  of  the  trustees, 
the  beneficiaries  might  confirm  to  the  truster  in  the  character  of 
legatees.  In  the  case  of  a  lapse  by  death,  the  title  might  be  com- 
pleted by  confirmation  to  the  truster,  ad  omissa  vel  non  exeeuta  (6). 

In  Gavin  v.  Kirkpatrick  (e),  it  was  decided  that  the  right  of  bene- 
ficiaries who  had  confirmed  to  the  lapsed  succession  qua  next  of 
kin  might  be  attached  by  adjudication  at  the  instance  of  a  creditor. 
We  incline  to  think  that  even  in  the  case  of  a  purely  moveable,  and 
a  fortiori  in  the  case  of  a  mixed  heritable  and  moveable  succession, 
adjudication,  as  a  catholic  diligence,  might  be  resorted  to  with  pro- 
priety for  the  purpose  of  Testing  the  univer9iia$  of  the  succession 
in  persona  of  one  or  more  beneficiaries. 

In  the  preceding  observations  it  is  assumed  that  the  trust  is  in 
a  situation  to  admit  of  an  immediate  distribution  or  conveyance  of 
the  estate.  But  where  there  are  contingent  interests  to  be  pro- 
tected, or  discretionary  powers  to  be  exercised,  it  would  not  be. safe 
to  rely  either  on  confirmation  or  declaratory  adjudication  as  a  title 
of  intromission ;  and  the  proper  course  in  such  cases  is  to  hare  a 
judicial  factor  appointed  to  execute  the  trust,  who  may  complete 
a  title  in  his  person  under  the  Titles  to  Land  Acts  ((2),  and  convey 
the  estate  at  the  proper  time  to  the  parties  entitled  to  it. 


(a)  Gavin  v.  Kirkpatrick^  80  May 
1826,  4  S.  629. 

(h)  See  Nicol  v.  Wilson,  10  June 
1856,  18  D.  1000. 


(c)  Gavin  v.  Kirkpairick,  supra. 

(d)  23  &  24  Yict.  cap  143,  §  38, 
amending  21  &  22  Yict.  cap.  76,  §  21. 
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In  the  case  of  a  tmst  lapsing  by  the  death  of  the  trostees,  if  the  Oompiedon  of 
trast  conyeyance  includes  a  destination  over  to  the  heir  of  the  last  veyance  from 
snrviving  trustee,  a  title  to  the  equitable  estate  may  be  made  up  last  surviying 
by  conveyance  from  the  trustee's  heir,  if  he  is  willing  to  serve  (a). 
In  the  Commissary  Court  of  Edinburgh,  the  heir  of  line  is  held  to 
be  the  only  party  entitled  to  serve  in  \irtue  of  a  destination  to  the 
heirs  of  a  surviving  trustee ;  and  this,  irrespective  of  the  considera- 
tion  whether  the  trust  estate  consists  of  heritable  or  moveable 
property.    A  general  service  vests  in  the  heir  a  title  to  the  move- 
able estate  to  which  the  trustees  have  confirmed ;  though  the  heir 
may  with  propriety  confirm  as  executor  ad  omissa  vel  non  executa. 
In  a  case  where  the  heir  of  a  last  surviving  trustee  had  made  up  a 
title,  but  died  during  the  dependence  of  the  suit,  Lord  Ardmillan 
held  that  the  beneficiaries  were  entitled  to  sist  the  next  heir,  he 
having  previously  served  heir  of  provision  to  the  truster  (&)• 

The  radical  or  reversionary  interest  of  the  truster  under  a  trust  Completion  of 
conveyance  inter  vivosj  stands  on  his  own  title.     His  heir  may,  there-  tert  reverdon- 
fore,  complete  a  title  to  it  directly  by  serving  heir  to  his  ancestor  (c).  "^  *'**«™*^ 

As  a  trust  is  only  a  personal  interest,  it  may  be  extinguished  by 
discharge,  the  effect  of  which  is  simply  to  put  an  end  to  the  parti- 
cular right,  leaving  the  estate  subject  to  the  more  general  destina- 
tioi^  of  the  trust  settlement,  in  so  far  as  that  may  be  applicable. 
Thus,  if  one  of  two  beneficiaries  having  a  joint  interest  in  an  estate 
renounce  his  interest,  it  will  devolve  jure  accrescetidi  upon  his  co- 
beneficiary  (d).  The  dischairge  of  a  liferent  interest  has  the  effect 
of  disburdening  the  equitable  estate ;  and  therefore,  if  the  fiar  have 
previously  acquired  a  vested  interest,  he  will  then  be  in  titulo  to 
demand  a  conveyance  in  fee-simple  (e).  Where,  on  the  other  hand, 
the  beneficial  interest  in  a  subject  is  held  by  two  persons  in  severalty, 
and  one  of  them  discharges  his  right,  the  benefit  of  the  lapse  will 
accrue  to  the  general  estate  (/). 

(a)  See  Chapter  XV.  supra,  I.  802.  M'Niven,  9  .^nne  1847,  9  D.  1201 ; 

(b)  Blackwood  v.  Brewster,  decided  Ker  v.    Wauchope,  5  May  1819,    1 
by  Lord  Aidmillan,  25  June  1862.  Bligh,  1.    See  Chapter  XLY. 

(c)  See  Chapter  XXXIII.,  p.  171.  (/)  Breadalbane   Trs.  v.  PringU, 

(d)  Gillespie  v.  Robertson,  11  Mar.      15  Jan.  1841,  3  D.  357 ;  see  the  prin- 
1824,  2  S.  795.  dple  stated   by  Lord  Medwyn,  pp. 

(«)  Pretty  v.   Newbigging,  2  Mar.      363-4. 
1854,    16    D.    667;    Annandale    v. 
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OF  THE  TRUSTER'S  REVERSIONARY  INTEREST. 
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We  have  already  had  occasioii  to  refer  more  than  once  to  the  dis- 
tinction— of  great  practical  importance  in  connection  with  the  law 
of  property — ^which  obtains  between  trust  settlements  disposing  of 
the  entire  interest  of  the  grantor  in  his  estate,  and  those  which  are 
constituted  for  special  and  temporary  purposes,  e,g^  for  the  econo- 
mical management  of  the  truster^s  property,  for  the  purpose  of 
creating  a  security,  or  for  payment  of  the  truster's  debts  (a).  The 
distinction  as  to  the  character  of  the  rights  created  by  those  two 
classes  of  trusts  will  be  better  understood  when  the  reader  has  con- 
sidered, as  we  now  propose  to  do,  the  important  consequences  which 
flow  from  the  recognition  of  the  doctrine  of  the  tmster^s  radical  or 
reversionary  interest  in  property  which  is  the  subject  of  disposal 
under  a  special  trust 

The  principle  of  the  distinction  to  which  we  refer  may  be  thus 
stated.  A  trust  conveyance,  being  in  its  own  nature  but  a  limited 
title,  does  not  necessarily  import  that  the  truster  is  divested  of  the 
fee  or  radical  title  to  his  property,  any  more  than  a  disposition  in 
security  would  import  such  a  divestiture.  In  both  cases,  the  whole 
estate  is  ex  Jigura  verborum  conveyed  from  the  grantor  to  the 
grantee.  In  the  case  of  a  heritable  security,  the  force  of  the  dis- 
positive words  is  controlled  by  the  conditions  of  the  instrument 
whereby  the  granter^s  right  of  redemption  is  secured ;  the  grantee's 
interest  being  limited,  in  any  event,  to  the  value  of  his  debt  In 
effect,  the  radical  title  to  the  property  remains  with  the  granter, 
although  the  estate  may  be  pledged  by  bond  and  disposition  in 
security  for  debts  greatly  exceeding  its  value.    It  so  remains, 


(a)  See  the  principle  stated  with  reference  to  the  UUe  and  estate  of  the 
trustee,  I.  287. 
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becaose  the  conyeyaDce  is  qualified  in  such  a  manner  as  to  leave  a 
reyersionary  interest  in  the  granter*    For  the  same  reason*  a  con-  Analogy,  be- 

,  _  ,  tween  trusts 

yeyance  to  a  disponee  in  trusty  with  an  ultimate  purpose  of  reinstate  and  heritable 

seonritiee* 

ing  the  granter  in  his  property,  does  not  divest  him.  The  difference 
between  the  two  cases  amounts  to  this,  and  no  more,  that  under  a 
security  title  the  grantee  holds  the  estate  for  the  purpose  of  satisfy* 
ing  liabilities  incurred  by  the  granter  to  the  grantee  himself ;  under 
a  trust  disposition  in  the  form  we  are  considering,  the  grantee  holds 
the  estate  for  the  liquidation  of  liabilities  incurred  to  third  parties. 
In  neither  case  is  there  any  purpose  of  parting  with  the  property 
further  than  may  be  needful  to  constitute  a  security ;  and  accord- 
ingly, in  regard  to  both,  the  theory  of  the  law  is,  that  a  conveyance 
so  restricted  is  a  mere  burden  which  may  be  extinguished  by  dis- 
charge, and  during  the  subsistence  of  which  the  granter  is  in  titulo 
to  deal  with  the  estate  in  the  character  of  heritable  proprietor; 
although  the  extent  of  his  beneficial  interest  is  limited  by  the  real 
burden  which  he  has  created  over  it. 

Although,  however,  the  primaiy  purposes  declared  by  a  trust  ^*^®  dtenoBod 
disposition  are  the  payment  of  debts  and  the  economical  manage-  ^^  ^  ^> 
naent  of  the  estate,  yet,  if  the  ultimate  purpose  is  not  the  retrocession  ca^  title  is 
of  the  granter,  but  the  conveyance  of  the  residuary  estate  to  a  third  transferred. 
party,  then  the  estate  taken  by  the  trustee  is  no  longer  a  burden, 
but  a  trust  of  the  fee.    Here  the  radical  interest  is  in  the  equitable 
disponee  of  the  surplus  estate,  just  as  in  the  former  case  the  radical 
interest  was  in  the  granter,  as  being  the  party  entitled  to  the  surplus 
after  fulfilment  of  the  purposes.    The  distinction  between  the  two 
cases  concerns  the  title*    In  the  case  of  a  conveyance  to  a  trustee 
with  an  ultimate  destination  to  the  use  of  a  beneficiary,  who  is 
neither  in  possession  nor  in  titulo^  the  full  legal  or  radical  title  to 
the  estate  passes  from  the  truster  to  the  trustee ;  whereas,  in  the 
case  of  a  trust  which  contemplates  the  retrocession  of  the  truster, 
no  higher  title  passes  to  the  trustee  than  is  necessary  for  the  execur 
tion  of  the  special  trusts  with  which  he  is  clothed,  and  the  radical 
title,  as  well  as  the  radical  right,  remains  in  the  truster. 

The  position  of  a  trustee  under  a  trust  which  does  not  dispose  Trust  dis- 
of  the  reversionary  interest,  or  disposes  of  it  only  by  directing  a  re-  from  factory. 
conveyance  to  the  granter,  is  not  materially  different  from  that  of  a  do  not  digest 
factor  holding  a  power  of  attorney,  as  regards  the  relation  subsisting  opemti^  as^ 

real  securities. 
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between  granter  and  grantee.  There  is,  however,  a  marked  differ- 
ence as  regards  the  rights  conferred  upon  the  creditors.  By  meanB 
of  a  trust  conveyance,  a  real  secoritj  is  constituted,  giving  the 
creditors  for  whose  benefit  the  trust  is  created  a  preference  in 
bankruptcy.  This  circumstance  throws  some  light  upon  the  nature 
of  trusts  for  the  payment  of  creditors,  which  may  be  defined  as  a 

In  the  sequel  of  this  chapter  we  shall,  after  noticing  the 
leading  cases  upon  the  doctrine  of  the  truster^s  reversionary  title 
and  interest,  and  the  modifications  of  that  interest  with  reference  to 
particular  f onnB  of  disposition,  consider  mot«  particularly,  first,  the 
powers  of  the  truster  during  the  subsistence  of  the  trust,  and  after 
its  termination;  and  secondly,  the  rights  of  his  creditors. 

J^^,J'  The  first  case  demanding  our  attention  is  that  of  Campbell  v. 

(^''^^^^oTB.  JEdderline^s  Creditors  (a),  which  established  the  principle,  that  in  the 

case  of  a  truster  retaining  a  reversionaiy  interest  in  his  estate,  the 
radical  title  remained  in  his  person,  notwithstanding  the  execution 
of  a  formal  dispositive  conveyance  to  a  trustee  for  the  benefit  of 
creditors,  with  an  executory  destination  intended  to  take  effect  after 
death.  In  this  case,  the  truster^s  heritable  estate  was  by  the  form 
of  the  settlement  conveyed  to  trustees  absolutely  and  irredeemably, 
for  behoof  of  the  whole  of  his  creditors.  For  this  purpose,  the 
trustees  were  invested  with  a  power  of  sale,  and  they  were  directed 
to  entail  the  residue  after  payment  of  the  truster's  debts.  The  deed 
was  declared  irrevocable  until  the  whole  purposes  of  the  trust  should 

Ckmipetent  to     \^  fulfilled.    After  the  truster's  death,  adjudications  were  led  by 

adjudge  revei^  ^  ^  .  , 

mao&vim the     several  of  his  creditors  proceeding  upon  charges  against  the  heir- 
Truster.  at-law.    In  a  competition  between  those  creditors  and  a  creditor 

leading  an  adjudication  against  the  trustee,  it  was  maintained  by 
the  latter  that  the  truster  was  completely  divested  of  his  lands  by 
the  trust  deed,  and  that  the  only  regular  adjudication  was  that 
which  had  been  led  against  the  trustee ;  but  the  Court  found  that 
the  proprietor  was  not  completely  divested  of  the  real  right  and 
property  of  his  estate  by  the  trust  right  and  infeftment  thereon, 
the  same  having  been  in  trust  for  the  granter^s  behoof,  as  the 
trustees  "  stood  bound,  in  the  event  of  a  sale,  to  reconvey  or  settle 
the  remainder  for  behoof  of  the  granter  and  his  heirs,  which  did 

(a)  Can^heU  v.  EdderUne's  Crs.,  U  Jan.  1801,  M.  "  Adjudication,"  No.  H. 
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not  disable  his  lawful  creditors,  not  acceding  to  the  trust  deed,  from 
doing  diligence  against  himself  while  he  lived,  or  against  his  apparent 
heir  after  his  death,  for  payment  or  security  of  their  debts." 

The  question,  which  had  been  considered  by  the  profession  to  J^MUUm  ▼. 
have  been  settled  for  more  than  thirty  years,  was  again  raised  in 
the  case  of  McMillan  v.  Campbell  (a).  In  this  case,  the  settlor,  Mr 
Campbell  of  Combie,  had  executed  a  trust  in  favour  of  a  trustee 
named  in  the  settlement,  whom  failing,  to  such  other  person  as 
might  be  appointed  by  his  creditors,  with  power  to  sell  and  dispose 
of  lands  at  his  own  discretion,  upon  trust  to  pay  all  the  settlor^s 
debts,  and  thereafter  to  make  payment  to  the  settlor,  his  heirs  or 
assignees,  of  the  residue  of  his  funds,  and  also  to  reconvey  the 
lands,  in  case  any  part  thereof  should  remain  unsold.  In  terms  of 
these  instructions,  a  reconveyance  was  executed  by  the  trustee  in 
favour  of  Mr  Campbell,  who  soon  after  executed  an  entail  of  the 
lands  in  the  form  of  a  procuratory  of  resignation.  A  reduction 
was  afterwards  brought  by  certain  creditors  of  the  entailer's  son, 
who,  founding  upon  a  flaw  in  the  title  which  Mr  Campbell  had 
obtained  from  his  trustee,  maintained  that  the  trust  deed  had  com- 
pletely divested  the  granter,  and  that  at  the  time  of  executing  the 
entail,  he  was  not  vest  and  seised  in  the  estate.  The  judgment  of 
the  Court  of  Session  was,  "  That  David  Campbell,  not  having  been  Truster  pos- 

seesing  upon 

divested  by  the  trust  deed,  had  power  to  execute  the  procuratory  of  Ms  radical 

resignation  containing  the  entail,  and  that  the  titles  made  up  under  create  an 

it  were  validly  and  feudally  made  up."     This  judgment  was  legal  estate. 
afiirmed  b}'  Lord  Wynf  ord,  on  the  ground  that  the  principle  had 
been  settled  by  decisions  which  had  been  generally  approved  by  the 
profession. 

It  is  of  course  implied  in  the  principle  of  those  decisions,  that  Tmster  re- 

the  granter  may  recal  or  discharge  a  trust  executed  for  behoof  of  reverefonaiy 

his  creditors,  by  paying  or  satisfying  the  liabilities  which  it  was  ©n  fumiSIg ' 

intended  to  secure.     He  cannot  put  an  end  to  the  security  thereby  pj^^^^re 

conferred  on  the  creditors  specified  in  the  deed,  or  acceding  to  it,  SrohaiKe^ 

except  by  satisfying  their  claims  or  obtaining  a  discharge  of  their  *"^ 
interest  in  the  trust ;  but,  subject  to  their  rights,  he  may  dispose  of 

(a)  McMillan  v.  CampheU,  14  Aug.  S.  937 ;  BeUenden  Ker  v.  Lady  Essex 
1884,  7  W.  &  S.  441,  affg.  9  S.  661 ;  Ker's  Trs.,  cited  by  Lord  Moncreiff  in 
Fairlie  v.  Fergusson,  11  July  1827,  6      McMillan's  case. 
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the  estate  at  pleasure  (a).  The  trustee's  discharge  is  sufficient  to 
put  an  end  to  the  trust ;  and  a  reconveyance  would  be  superfluous. 

If,  on  the  other  hand,  an  irrevocable  interest  in  the  reversion 
is  given  to  a  third  party,  the  granter  is  held  to  be  completely 
divested  as  to  that  part  of  the  property,  insomuch  that  even  though 
his  liferent  interest  is  reserved  to  him,  he  cannot  rescind  the  trust, 
or  require  the  trustees  to  reoonvey  to  himself.  A  familiar  iUustra- 
tion  of  this  principle  is  fumishelby  the  case  of  marriag^ontr«* 
trusts  for  behoof  of  the  granter^s  family.  It  is  obvious  that  in 
such  a  case  the  addition  of  a  purpose  of  payment  of  debts  would 
not  alter  the  character  of  the  settlement.  It  is  not  necessary  that 
the  deed  should  be  onerous,  to  make  it  irrevocable ;  on  the  contrary, 
the  cases  cited  in  a  former  chapter  (6)  prove  that  a  trust  convey- 
ance for  behoof  of  children  may  be  made  irrevocable  by  a  declara- 
tion to  that  effect ;  and  that  by  delivery  the  truster  is  completely 
divested,  and  loses  all  control  over  his  property  (e). 

Both  principles  were  involved  in  the  leading  case  of  Herriesy 
Farquharj  ^  Co.  v.  Brown  (d).  Mr  Macdonald  of  Clanranald 
executed  a  trust  conveyance  of  his  fee-simple  estates,  with  powers 
of  sale,  for  payment  of  debts  then  existing.  The  trustee  was  bound 
to  reconvey  the  lands,  so  far  as  remaining  unsold,  ch*  the  reversion 
of  the  price,  to  the  truster,  or  to  any  party  named  by  him,  on  being 
^^  relieved  of  the  whole  engagements  he  may  have  come  under  in 
consequence  hereof."  On  the  occasion  of  the  truster^s  marriage,  a 
sum  of  L.10,000  was  paid  to  the  trustee  for  the  purposes  of  the 
trust,  who  thereupon  consented  to  Mr  Macdonal4  infefting  him- 
self and  the  heir-male  of  the  marriage,  and  other  heirs,  under  the 
conditions  of  a  strict  entail,  ^^  but  subject  to  the  trusts  and  purposes 
specified  in  the  said  trust  deed ;"  and  the  trustee  further  bound 
himself  to  denude  on  the  expiration  of  the  trust.  In  an  action  by 
subsequent  creditors  of  the  truster,  which  was  referred  to  the  whole 
Court,  it  was  held  by  a  majority  of  the  judges  (in  conformity  with 
the  principles  already  laid  down  as  to  the  granter^s  reversionary 


(o)  See  Herries^  Farquhar,  jr  Co. 
Y.  Brown,  9  Mar.  1838,  16  S.  948. 

(b)  Chapter  IV.  Section  4  (1. 68-70). 

(c)  Smitton  v.  Tod,  12  Dec.  1839,  2 
D.  225 ;  TumhuU  v.  Tawse,  15  Apr. 
1825,  1  W.  &  S.  80,  revg.  2  S.  1 ; 


Wright  v.  Harley,  2  June  1847,  9  D. 
1151;  MacGibhon  v.  MacGibbon,  5 
Mar.  1852,  14  D.  605. 

(d)  Herries,    Farquhar,  j*  Co,  v. 
Brown,  9  Mar.  1834,  16  S.  948. 


Ch.  XXXm.]     HOW  TEUSTER  MAY  BE  DIVESTED.  167 

interest)^  first,  that  the  trustee  was  bound  to  denude  in  sach  man-  Found,  tfaat 

1  •  1      t    •         <>  -I  1  It       *^®  TruBtoe 

ner  as  to  secure  the  succession  to  the  heuns  of  entau ;  and  secondly^  held  the 
on  the  principle  that  an  irrevocable  interest  was  given  to  the  heirs  estate  for  the 
of  the  marriage,  it  was  held  that  subsequent  creditors  were  not  en-  heir ; 
titled  to  do  any  diligence  against  the  said  lands,  or  the  price  thereof,  *"  t^J^S?^*^ 
80  as  to  a£Fect  the  rights  of  the  heirs  of  the  marriage  (a).    In  the  ^'^^ 
subsequent  case  of  the  Globe  Insurance  Co.  v.  Murray  (i),  where  the 
truster  had  executed  an  additional  deed  of  trust  on  the  occasion  of 
his  daughter's  marriage,  in  which  he  adopted  a  previous  settlement 
of  his  property  in  the  form  of  a  strict  entail,  and  became  a  party  to 
bis  daughter's  contract  of  marriage,  which  conveyed  the  daughter's 
interest  under  the  settlement  and  entail,  it  was  held  that  the  truster 
had  not  undertaken  an  onerous  obligation  with  reference  to  his 
property,   and  was  therefore  not  divested  in  such  a  way  as  to 
exclude  the  diligence  of  subsequent  creditors.    The  consent  given  in 
this  case  to  the  daughter's  conveyance  of  her  interest,  was  obviously 
very  different  in  its  legal  effect  from  the  direct  conveyance  of  the 
estate  to  the  heirs  of  the  marriage,  which  was  the  distinguishing 
feature  in  the  Clanranald  case. 

Although,  as  a  general  rule,  a  party  can  neither  create  a  trust  Tarry  Ander- 
for  his  own  behoof  so  as  to  exclude  the  diligence  of  his  creditors  (c), 
nor  deprive  himself  of  the  power  of  revoking  a  deed  in  which  he 
retains  the  sole  beneficial  interest  ((2),  the  rule  has,  from  favour  to 
married  women,  been  so  far  relaxed,  that  a  conveyance  in  an  ante-  Marriage- 
nuptial  contract  of  the  lady's  property  to  trustees  for  her  separate  foiT^e's 
use,  is  irrevocable  during  the  subsistence  of  the  marriage  (0) ;  but  ^^^^r 
the  wife's  radical  title  revives  after  the  dissolution  of  the  marriage,  JS^'"*''^ 
if  she  survive  her  husband. 

A  marriage-contract  may  reserve  power  to  the  spouses,  or  to  Beserved 
their  trustees  with  their  consent,  to  sell  the  property  and  reinvest  ^toontract 
the  price ;  in  which  case  the  power  may  be  exercised  by  a  judicial  i^^d  reinvest, 

etc 

(a)  16  S.  982.  («)  Torry  Anderson  v.  Btichanan,  2 

lb)  Globe  Ins.  Co.  v.  Murray,  15  Jane  1837,  15  S.  1078.     The  trust, 

Dec.  1854, 17  D.  216.  however,  may  be  revoked  by  the  wife 

(c)  Earl  of  Roseberry  v.  Cowie,  1  after  the  diasolation  of  the  marriage 

July  1823,  2  S.  443.  (Cunninghame  v.  APLeod^  18    Aug. 

(rf)  Per  curiam  in  Torry  Anderson's  1846,  5  Bell,  210,  affg.  8  D.  1288). 

case,  infra ;  Murison  v.  JDtcik,  10  Feb.  The  cases  are  commented  on  in  the 

1854, 16  D.  529.  next  chapter. 
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factor  on  f aQoie  of  the  trustees  (a).  Where  a  power  was  reserved, 
in  a  marriage-contract,  to  the  spouses  or  the  survivor  to  seB  the 
wife's  property,  should  they  find  it  necessary  toe  their  support  to  do 
so,  the  lady's  heir  was  hdd  entitled  to  reduce  a  gratuitous  conviqrance 
by  the  husband  (b). 
Ivu^aS!^  What  has  been  already  said  r^arding  the  subsistence  of  the 

abK>iiito  ooo-     truster^s  title,  notwithstanding  the  execution  of  a  trust  for  payment 

Te7»noe  has  '  ^  *    •' 

^ndieal        of  debts,  must  be  und«:istood  to  apply  only  to  conveyances  which 

are  declared  to  be  in  trust  in  gremio  of  the  deed  of  conveyance. 
With  respect  to  unrecorded  ex  facie  absolute  conveyances — e.g.j  for 
constituting  an  indefinite  security  for  advances — ^it  is  clear  that  the 
truster  is  completely  divested,  his  interest  being  reduced  to  a  per- 
sonal and  contingent  right  to  demand  a  reconveyance  upon  payment 
of  all  advances  made  subsequent  to  the  disposition  (e).  In  a  case 
of  this  nature,  it  was  expressly  laid  down  that  the  trustees  had  the 
eiren  «ithoogk  radical  right  to  the  property  (d).  And  even  where  the  purposes  of 
M  decUred        the  tmst,  being  of  a  more  limited  character,  are  declared  in  a  sepa- 

in  a  separate  /,  ®  ^ 

writinsr,  do  not  rate  writing,  there  can  no  longer  be  any  doubt  that  an  ex  facie 
eitate;  absolute  disposition  operates  as  a  deed  of  divestiture,  on  the  principle 

that  it  is  of  the  essence  of  such  a  titie  that  all  the  consequences 
legally  deducible  from  it  should  receive  full  effect,  and  that  aU  other 
interests  are  subordinated  to  that  of  tiie  'nominal  proprietor,  and 
reduced  to  the  level  of  personal  rights. 
Robertson  The  distinction  was  very  clearly  brought  out  by  Lord  Fuller- 

ton  in  Bobertson  v.  Duff  (e)y  where  tiie  question  was  as  to  the  ex- 
tent of  tiie  disponee's  interest.  ^*  It  is  setded,"  said  his  Lordship, 
'^  that  there  is  an  important  distinction  between  a  disposition  which 
in  gremio  contains  a  trust,  and  sets  forth  certain  specific  trust  pur- 
poses, and  a  disposition  which  is  ex  fade  absolute,  but  is  qualified 
by  a  separate  back-bond  by  the  disponee,  containing  a  general  de- 
claration of  trust.  The  first  does  not  divest  tiie  granter,  but  merely 
burdens  his  right ;  the  latter  does  divest  him,  leaving  him  merely 

(a)  MuUer  v.  Dixon,  11  Feb.  1864,      Leckie,  21    Nov.   1854,   17  D.    81 ; 
16  D.  536.  Walker  v.  Buchanan,  Kennedy,  ^  Co., 

(b)  CoUart  y.  Corrie,  26  Mar.  1853,      11  Dec  1857,  20  D.  259. 

15  D.  606.  id)  19  b.  581,  per  Lord  Flresideiit 

(c)  M'LeOand  y.  Bank  of  Scotland,      M'Neill. 

27  Feb.  1857,  19  D.  574 ;  eee  Brough  (e)  Robertson  v.  Duff,  14  Jan.  1840, 
V.    JoUy,   1793,  M.  2585;  Leckie  v.      2  D.  279. 


Ch.  XXXni.]    EX  FACIE  ABSOLUTE  CONVEYANCES.  169 

the  creditor  on  the  trustee's  obligation  to  reconvey"  (a).  It  was  »nci  aiihongb 
at  one  time  considered  doubtful  whether  this  exception  was  not  recorded. 
confined  to  the  case  where  the  disponee  was  inf ef t,  and  the  interest 
of  the  truster  remained  personal  on  an  unrecorded  back-bond;  but 
since  the  decision  of  the  whole  Court  in  Gardyne  v.  ITie  Royal 
Bank  of  Scotland  (b)y  where  a  creditor,  notwithstanding  he  had  re- 
corded a  back-bond  of  trust  relative  to  the  disposition,  was  held  to 
have  incurred  liability  as  a  legal  proprietor,  we  think  it  must  be 
taken  as  a  perfectly  general  proposition,  that  a  trustee  possessing  on 
an  ex  facie  absolute  conveyance  has  the  radical  title. 

Observing  upon  Oardyn^s  case.  Lord  Ivory  said  (c),  that  the  M^LeOand 
distinction  between  a  disposition  ex  facie  absolute  and  the  other  dootkauL 
forms  of  security  known  to  law,  was  very  distinctly  brought  out  in 
the  case  of  Gardyne  v.  The  Royal  Banky  where  the  doctrine  held 
by  the  majority  of  the  Court  was  not  touched  by  the  reversal,  viz., 
that  it  is  of  the  essence  of  a  title  ex  facie  absolute  that  all  the  con- 
sequences lawfully  deducible  from  it  should  receive  effect.    In  the  The  deUveiy 
case  of  an  ordinary  security,  the  original  investiture  of  the  party  ^teSuto-S^ 
granting  the  security  reserved  his  radical  title  to  the  estate,  and  the  ^^r  how 

security  was  a  mere  bnrden.    But  if ,  «m  the  contrary,  the  proprietor  J^^T 
divested  himself  by  disposition  ex  facie  absolute,  he  no  longer  re-  ^^^a^**^  ^ 
mained  proprietor  of  the  estate.    He  had  a  radical  interest  in  the 
estate,  but  not  the  radical  title ;  and  it  was  through  the  party  to 
whom  he  had  conveyed  it  that  he  must  obtain  a  reconveyance  and 
retrocession  of  his  rights. 

Where  there  are  two  conflicting  titles  of  fee  in  the  same  estate.  Double  tnxsts 
it  is  often  a  matter  of  difficulty  to  determine  which  of  the  two  ought  Difficulty  in 
to  be  considered  a  burden  upon  the  other.    The  case  of  security  which  p^^'^ 
titles,  to  which  we  have  just  referred,  is  one,  but  not  the  only  ex-  reddea.         * 
ample  of  the  difficulty.     Another  class  of  cases  equally  perplexing, 
is  that  of  an  entail  and  a  trust  right  created  by  the  same  party,  and 
subsisting  contemporaneously.     It  has  been  usual  to  regard  the 
trust  as  the  subordinate  right,  even  though  it  absorbs  the  entire  re- 
venues of  the  estate  during  the  period  of  its  subsistence :  and  this 

(a)  2  D.  291.  by  the  whole  Court ;  reversed  upon 

(6)  Gardyne  v.  Royal  Bank  of  Scot-      another  ground,  1  Maoq.  358. 
land,  8  Mar.  1851,  13  D.  912,  decided         (c)  M'Lelland  y.  Bank  of  Scotland, 

ut  supra,  19  D.  583. 
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aeems  agreeable  to  reason ;  for  the  entail  is  the  more  permanent 
interest,  and  inheritable ;  while  the  trust  is  in  its  nature  temporary, 
and  is,  when  coupled  with  an  entail,  designed  in  almost  all 
cases  to  be  ancillary  to  the  ultimate  settlement  of  the  succession* 
This  accordingly  was  the  view  taken  of  the  reciprocal  relations  of 
two  such  coincident  rights  in  the  Sirathmort  succession  case  (a),  in 
the  Clanranald  case  (6),  and  in  iPAttUan  v.  Campbell  (c).  But  in 
MebnUe  y.  Preston  (d)^  the  trust  was  held  (we  think  erroneously) 
to  be  the  leading  title.  What  the  Court  really  decided  was,  that 
although  inf eftment  had  been  taken  on  a  deed  of  entail  after  the 
settlor's  death,  the  trustees  were  entitled,  in  virtue  of  a  power  to 
that  effect,  to  complete  a  feudal  title  to  the  estates, — and  it  is  dear 
that  they  were  entitled  to  haye  their  ri^t  perfected  by  sasine,  on  any 
yiew  of  its  nature.  The  judges,  however,  seem  to  have  assumed, 
that  the  appropriation  of  the  revenues  to  the  purposes  of  the  trust 
was  sufficient  to  reduce  the  right  of  the  heirs  of  entail  to  the  position 
of  a  burden, — a  ratio  which  would  equally  apply  to  the  case  of  a 
proprietor  whose  rents  are  absorbed  by  a  trusting  vivos.  The  fact 
that  in  Preston*  s  case  the  right  of  entering  vassals  was  expressly 
reserved  to  the  heirs  of  entail,  ought,  we  think,  to  have  been  held 
sufficient  evidence  of  an  intention  to  give  the  heirs  the  status  of 
heritable  proprietors  from  the  outset. 

The  nature  of  a  tnister^s  reversionary  interest  in  his  estate  may 
be  further  illustrated  by  a  variety  of  cases  in  which  it  has  been 
recognised  in  competition  with  other  rights ;  for  example,  in  ques- 
tions between  the  trustee  and  purchasers  (e)  or  borrowers  (/)  from 
the  granter,  or  adjudgers  of  his  interest  (g) ;  in  questions  between 
the  granter  and  the  creditors  of  the  trustee  (h) ;  and  in  questions 


(a)  Strathmore  v.  Slraihmare's  7V«., 
28  Mar.  1831,  6  W.  &  S.  170. 

(6)  Herries,  Farquhar^  ff  Co.  v. 
Brown^  9  Mar.  1838,  16  S.  948. 

(c)  M'MiUan  v.  Campbell,  4  Mar. 
1881,  9  S.  551.  See  also  Macrae  v. 
Macrae,  27  June  1839,  1  Robimon, 
645,  affg.  15  S.  54. 

{d)  Melville  v.  Preston,  8  Feb.  1838, 
16  S.  457,  affd.  29  Mar.  1841,  2  Rob. 
45.  See  also  Douglas  Sf  Co.  v.  Glass- 
ford,  10  June  1825, 1  W.  &  S.  328. 


(e)  Barbour  v.  BeU,  25  Jan.  1881, 
9  S.  334 ;  Brisbane's  Trs.  v.  Crawford, 
3  Feb.  1826,  4  S.  422. 

(/)  Lindsay  v.  Giles,  27  Feb.  1844, 
6  D.  771. 

{g)  Campbell  v.  Edderline's  Crs., 
14  Jan.  1801,  M.  Adjud.  No.  11. 

(A)  Paul  V.  M'Leod,  20  May  1828, 
6  S.  826 ;  Gordon  ▼.  Cheyne,  5  Feb. 
1824,  F.  G.  The  rule,  however,  is 
otherwise  in  thecaae  of  latent  trusts ; 
Sommerville  v.  Redfeam,  1  June  1813, 
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between  the  truster's  heirs-at-law  and  the  grantees  under  convey* 
ances  executed  by  the  truster  before  being  retrocessed  (a).  It  has 
been  decided  that  the  truster,  and  not  the  trustee  or  beneficiary 
under  a  trust  inter  vivosj  is  the  party  entitled  to  vote  in  the  election 
of  a  member  of  Parliament  (b).  In  all  questions  as  to  the  right  of 
property  which  is  the  subject  of  the  trust,  the  truster,  if  he  retains 
his  radical  interest,  is  a  necessary  (c),  and  generally  the  only  neces- 
sary defender  (d).  The  truster^s  heir  must  make  up  his  title  by 
service ;  and  unless  he  does  so,  the  radical  title  remains  in  the  Iiere^ 
ditas  jaeens  of  the  truster,  and  passes  to  the  next  heir  {e). 

The  powers  of  the  truster  in  virtue  of  his  radical  title  are  as 
extensive  as  those  of  the  proprietor  of  a  fee-simple  estate  unbur* 
dened ;  for  example,  he  may  sell  (/) ;  borrow  on  the  security  of 
the  estate  (ff) ;  grant  leases,  unless  restricted  by  the  trust  (h) ;  and 
dispose  of  the  universitas  of  the  reversionary  estate  by  testamentaiy 
settlement  (t)  or  marriage-contract  (k).  It  has  been  expressly 
decided  that  he  may  execute  an  entail  of  the  estate  by  direct  con- 
veyance, without  the  intervention  or  consent  of  the  trustee  (l). 
The  truster  is  entitled  to  sue  and  defend  actions  regarding  the 
estate  (m), — ^a  right  which  also  belongs  to  a  bankrupt  whose  affairs 
are  under  trust  in  virtue  of  the  legal  diligence  of  sequestration  (n). 
Finally,  he  has  the  right  of  demanding  a  reconveyance  from  the 
trustee  after  the  purposes  of  the  trust  have  been  fulfilled  {o) ;  and 


6  Paton,  707,  revg.  M.  "  Pereonal  & 
Real,"  No.  8;  DingwaU  v.  ATComWe, 
June  1822,  1  S.  463. 

(a)  WMxUan  v.  CampheU,  U  Aug. 
1834,  7  W.  &  S.  441. 

(6)  APLeod  v.  M'Kenzie,  17  Nov. 
1827,  6  S.  77 ;  LociJiart  v.  WingaU, 
19  Feb.  1819,  F.  0. 

(c)  Bell  y.  MaxweU^  13  Dec.  1828, 

7  S.  198. 

((f)  MeUdam  v.  Gkus/ord^  4  Dec. 
1831, 14  S.  137. 

(e)  Broughton  r.  Frasety  8  Mar. 
1832, 10  S.  418. 

(/)  Barbour  V.  BeU,  26  Jan.  1831, 
9  S.  334. 

(g)  See  InnesY,  Innes,  18  Dec.  1828, 
7  S.  206 ;  Lindsay  v.  GileSj  supra. 


Powers  of  a 
TniBfcer  retain- 
inff  the  ladioal 
Hue. 


(A)  As  to  the  powers  usually  given, 
see  Melville  v.  Preston^  supra. 

(t)  Benton  v.  Girvan^  20  Dec.  1833, 
12  S.  266. 

(k)  HerrieSy  Farquhar,  ff  Co,  v. 
Brown,  9  Mar.  1838,  16  S.  948. 

(0  APMiOan  v.  CampbeO,  14  Aug. 
1834,  7  W.  &  S.  441. 

(m)  BeU  V.  Maxwell^  Meiklam  v. 
Glass/ord,  supra.  See  Thornton  v. 
Thornton,  25  Nov.  1846,  8  D.  87 ; 
Meggett  v.  Campbell,  4  June  1838, 
11  S.  676. 

(ft)  King  v.  Wieland,  26  May  1868, 
20  D.  960;  Mackenzie  v.  Smith,  26 
June  1861,  23  D.  1201. 

(o)  Walker  v.  Buchanan^  Kennedy, 

j*  Co.,  11  Dec.  1867, 20  D.  267 ;  Martin 
V.  Thorns,  8  Dec.  1866,  16  S.  227. 
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Interest  of 
the  Truster's 
Creditors  in 
the  rayersion- 
axy  estate. 


Subsequent 
CreditoxB. 


after  retrocession  and  discharge,  his  right  to  the  estate  cannot  be 
challenged  by  the  creditors,  except  on  the  ground  of  fraud  (a). 
The  trustee  is  at  the  same  time  liberated  by  the  force  of  the  reoon* 
veyance  from  all  his  engagements  to  the  truster,  and  from  aU 
liabilities  to  third  parties,  for  contracts  or  transactions  subsequent 
to  the  reconveyance  (b). 

The  right  of  the  truster^s  creditors  to  attach  the  estate  for  the 
purpose  of  securing  the  reyersionaiy  interest,  depends  partly  on  the 
question,  whether  the  truster  has  been  divested.  In  a  former 
chapter,  we  have  seen  that  creditors  whose  rights  are  anterior  to 
the  trust,  are  entitled  to  claim  the  benefit  of  the  trust  conveyance 
at  any  time  before  the  final  distribution  of  the  estate  (c).  With 
regard  to  creditors  whose  rights  are  subsequent  in  date  to  the  con- 
stitution of  the  trust,  the  truster^s  interest  is  the  measure  of  that 
of  the  creditors.  If  the  radical  title  remains  in  his  person,  the 
reversion  may  be  attached  by  adjudication  at  the  instance  of  subse- 
quent creditors  (d) ;  and  although,  as  in  the  case  of  a  trust  created 
by  an  ea  facie  absolute  disposition,  the  truster  has  only  a  personal 
right  to  demand  a  reconveyance,  that  right  is  still  heritable  and 
adjudgeable.  And  in  either  case  it  would  seem  that  a  subsequent 
voluntary  conveyance  of  the  reversionary  interest  to  a  trustee  for 
behoof  of  the  postponed  creditors,  is  a  perfectly  competent  proceed* 
ing  (e).  If,  on  the  other  hand,  the  truster  is  entirely  divested, 
which  can  only  happen  when  his  residuary  interest  is  not  only  dis- 
posed of,  but  taken  out  of  his  possession  by  a  delivered  conveyance 
of  the  reversionary  interest  to  beneficiaries,  or  to  a  trustee  for  their 
behoof,  followed  by  possession  (/),  then,  as  the  granter  can  no  longer 
qualify  either  a  title  to,  or  an  interest  in  the  estate,  it  is  necessarily 
and  effectually  placed  beyond  the  reach  of  his  creditors  (g). 

(a)  See  WhyU  v.   Knox,  26  May         (e)  See  Bell's  Com.,  6th  Ed.,  861. 
1868,  20  D.  970.  (/)    TumbuU  v.  Tawse,  16  April 

(h)  See  Wilson  y.  Alexander,  1  Mar.      1825,  1  W.  &  S.  80 ;  Fairlie  v.  Fer- 


1803,  M.  1S968. 

(c)  Chapter  XIX.  Section  2,  (I. 
416);  Pagan  v.  Eaton,  17  Jan.  1823, 
2  S.  126. 

(d)  Campbell  v.  Edderline*s  Cr,, 
supra;  Herries  v.  Burnett,  20  Nov. 
1846,  9  D.  Ill ;  Barbour  v.  APMinn, 
7  July  1826, 4  S.  806 ;  Renton  v.  Gir- 
van,  20  Dec.  1833,  12  S.  266. 


gtison,  11  July  1827,  6  S.  937 ;  Globe 
Ins.  Co.  V.  Murray,  16  Dec.  1864,  17 
D.  217;  Graham  v.  Forbes,  6  Mar. 
1829,  7  S.  643. 

(g)  Wright  v.  Harley,  2  June  1847, 
9  D.  1161 ;  Smitton  v.  Tod,  12  Dec. 
1839,  2  D.  226. 
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CHAPTER  XXXIV. 

OF  THE  SEPAEATE  ESTATES  OF  MARRIED  WOMEN. 

The  practice  of  settling  the  property  of  married  women  to  their  Origin  of  the 
separate  use,  exclusive  of  the  husband's  marital  rights,  is  not  of 
great  antiquity.  Lord  Stair  denied  the  possibility  of  excluding  the 
husband's  proprietary  rights ;  alleging  as  a  reason,  that  ''  the  very 
right  of  the  reservation  becomes  the  husband's,  jure  maritiy  and 
makes  it  illusory  and  ineffectual — ^as  always  running  back  upon  the 
husband  himself — as  water  thrown  upon  a  higher  ground  doth  ever 
return"  (a).  But  such  notions,  which  originated  in  times  when 
justice  was  imperfectly  administered  (i),  have  long  since  been  dis- 
carded ;  and  the  settlement  of  the  wife's  estate  by  marriage-contract, 
to  the  exclusion  of  the  husband's  rights,  has  received  the  sanction  of 
the  Courts  of  law,  as  the  proper  mode  of  securing  her  interest  from 
the  operation  of  the  rule  of  law,  under  which  the  whole  of  the 
wife's  personal  property,  as  well  as  her  life  interest  in  lands,  are 
made  subject  to  the  diligence  of  the  husband's  creditors  (c). 

It  is,  however,  not  a  little  remarkable,  considerin£;  the  liberal  Wife  has  no 

,  .         '  '  .  ^  ^  claim  to  a 

spirit  of  the  Scotch  law  as  to  marriage-contracts, — ^as  evinced  by  the  settlement 
facilities  which  it  affords  for  the  conferring  of  a  jvs  crediti  upon  proper^  at 
wives  and  children  by  such  contracts — that  the  Courts  should  have 
altogether  ignored  (d)  the  right,  to  which  a  married  woman  may  fairly 
lay  claim  upon  equitable  grounds,  to  have  an  alimentary  allowance 

(a)  Stair,  1,  4,  9 ;  Dirleton,  contrh^  tainedin  CoUingtm  v.  CoUingtcn,  1667, 

voce  JxjB  Mariti.  M.  5828. 

(h)  See  notes  on  the  case  of  iVtcolfOfi         (c)  See  Ersk.  1,  6,  14;  Bankt.  1, 

V.  IngUa,  1678,  in  Elch.  Annot.  p.  10;  6,  8;  Bell's  Com.  688;  1  Fraser,  406. 
and  Fountainhall,   3  Br.  Sup.  469.  (d)   ThirfibuU    v.    TurnbulTs    Cr,, 

See  alflo  Sandilands  v.  Campbell,  1682,  1700,  M.  5895 ;  Robh  v.  RoWs  TV., 

M.58S6;  VaUancer.M'DotmU,  1709,  1794,  M.  5900;  but  see  BeU's  Ft.  § 

M.  5840.     The  competency  of  such  1944;  Anderson  v.  PUcaim,  8  June 

renunciation  had  previoufily  been  bub-  1839, 1  D.  890. 
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secnred  to  her  out  of  her  patrimonial  estate,  preferable  to,  or  at  least 
co-ordinate  with  that  of  the  husband's  creditors  (a).    This  defect  in 


(a)  In  England  the  jurisdiction  to 
compel  the  husband,  or  thoee  claiming 
under  him,  to  make  a  settlement  upon 
the  wife,  was  assumed  by  the  Court  of 
Chancery  in  cases  where  it  was  neces- 
sary to  apply  to  that  Court  for  assist- 
ance in  order  to  obtain  possession  of 
the  wife's  property  (1  Wh.  &  T.  L. 
Ca.  862) ;  when  the  Court,  acting  on 
the  maxim  that  he  who  seeks  equity 
must  do  equity,  refused  to  interfere 
unless  a  prorision  were  settled  on  the 
wife  in  fulfilment  of  the  husband's 
duty  of  proyiding  for  her  (Bo8vUe  v. 
Brander,  1  P.  Wms.  459).  The  wife's 
equitable  right  arising  in  such  circum- 
stances was  called  her  equity  to  a  settle- 
fnent. 

The  doctrine  has  since  been  greatly 
extended.  It  is  now  competent  to  the 
wife  to  assert  her  right  actiTely,  and 
not  merely  ope  exceptionis  {EHbank  y. 
MontoUeUy  5  Yes.  737 ;  1  Wh.  &  T. 
S41 ;  see  Newenham  t.  Pemberton^  1 
De  6.  &  Sm.  644).  The  wife's  equity 
to  a  settlement  is  binding  not  only  on 
the  husband,  but  upon  his  astignees  in 
bankruptcy,  or  under  a  general  trust 
for  payment ;  and  it  may  be  made  to 
affect  legal  as  well  as  equitable  interests, 
if  the  property  should  become  the  sub- 
ject of  a  Chancery  suit  {Sturgis  y. 
Chan^pneys,  5  My.  &  Cr.  97  ;  where  all 
the  preyious  authorities  are  cited  by 
Lord  Cottenham).  See  also  Hanson 
y.  Keating^  4  Hare,  1,  decided  by  Sir 
J.  Wigram.  A  wife  is  entitled  to  a 
settlement  out  of  property  to  which 
she  becomes  entitled  before,  as  well  as 
after  marriage  (Barrow  y.  Barrow^ 
18  Beay.  529). 

Where  the  wife  insists  for  her  equity, 
it  is  extended  to  her  children ;  and  the 
Court  direct  a  reference  or  remit  to 
ascertain  what  is  a  proper  settlement 
to  be  made  upon  her  and  her  chDdren 
{Elibank  y.  Montolieu^  ut  supra ; 
Johnson  y.  Johnson^  1  J.  &  W.  472). 


But  if  the  wife  has  died  without  assert- 
ing her  right,  the  children  haye  no 
claim  (Scriven  y.  Tapley,  2  Eden. 
837,  the  leading  case ;  De  la  Garde  y. 
Lempriere^  6  Beay.  844,  decided  by 
Lord  Langdale). 

The  questions  of  greatest  importance 
with  reference  to  the  proyisions  of  the 
Scotch  Act  of  last  year  (24  &  25  Vict, 
cap.  86,  §  16),  relate  to  the  amount 
and  the  mode  of  the  settlement.  As 
to  amount,  the  usual  practice  of  the 
Court  of  Chancery  is  to  settle  one-half 
of  the  wife's  property  upon  herself, 
reserying  the  other  half  for  the  hus- 
band or  his  creditors  (see  Wh.  &  T.  L. 
Ca.  881).  But  in  particular  circum- 
stances the  rule  may  be  yaried.  In 
onecase,  where  ahusband  had  separated 
from  his  wife,  leaying  her  unprovided 
for,  Sir  L.  Shadwell,  Y.C.,  gaye  her 
three-fourths  {Coster  y.  Coster,  9  Sim. 
597).  See  also  ez  parte  Pugh,  1  Drew, 
202 ;  Vaughan  y.  Buck,  1  Sim.  N.  S. 
284.  By  recent  cases  it  has  been 
settled,  after  considerable  fluctuation, 
and  notwithstanding  the  authority  of 
an  adyerse  decision  by  Lord  Ch. 
Sugden  (Napier  y.  Napier,  1  D.  &  W. 
407),  that  the  Court  may  in  special 
circumstances  settle  the  whole  fund  on 
the  wife ;  as,  for  example,  where  the 
husband  has  already  receiyed  large 
sums  from  the  wife's  father,  which 
haye  been  squandered  or  applied  in 
liquidation  of  debt  (Gardner  y.  Mar- 
shall, 14  Sim.  575) ;  or  where  the  f  tmd 
is  of  inconsiderable  amount  (in  re 
Kincaid's  Trusts,  16  Jur.  106);  or 
where  there  has  been  misconduct  on 
the  part  of  the  husband  (Dunkley  y. 
Dunkley,  2  De  G.  M'N.  &  G.  890  ;  in 
re  Cutler,  14  Beay.  220 ;  in  re  Merri- 
man's  trusts,  81  L.  J.  Ch.  867). 

As  to  the  mode  of  settlement,  it 
seems  the  usual  practice  of  the  Court 
of  Chancery  is  to  settle  the  income  of 
the  fund  upon  the  wife  to  her  separate 
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the  common  law  has  at  length  been  remedied  by  a  clause  in  the  Wife's  claim 

_^,,.  ,  ,  toa  Bottldmcmt 

Conjugal  Bights  Act,  1861,  which  provides,  that  ^^  when  a  married  under  the 

woman  succeeds  to  property,  or  acquires  right  to  it  by  donation,  Bights  Act 

bequest,  or  any  other  means  than  by  the  exercise  of  her  own  industry, 

the  husband  or  his  creditors,  or  any  other  person  claiming  under  or 

throu^  him,  shall  not  be  entitled  to  claim  the  same  as  falling 

within  the  commumo  bonoruniy  or  under  the^ti^  mariti  or  husband's 

light  of  administration,  except  on  the  condition  of  making  therefrom 

a  reasonable  provision  for  the  support  and  maintenance  of  the  wife, 

if  a  claim  therefor  be  made  on  her  behalf."    The  amount  of  the  Wife's  ^^^ 

liable  to  be 

wife's  provision  is  by  this  section  left  to  the  discretion  of  the  Court  of  defeated  by 
Session,  to  be  exercised  "  with  reference  to  any  provisions  previously 
secured  in  favour  of  the  wife,  and  any  other  property  belonging  to 
her  exempt  from  the  jus  maritt*^  (a).  But  the  statutory  claim  is 
liable  to  be  defeated  by  priority  of  diligence;  and  it  is  by  a  conven- 
tional exclusion  of  the  jtis  mariti  and  right  of  administration  that 
preferable  and  fixed  provisions  can  alone  be  secured  to  the  use  of  a 
married  woman  out  of  her  patrimonial  estate  (b). 

The  principle  of  the  common  law,  which,  by  the  fiction  of  a  Bemmoiatioii 

of  marital 

legal  assignation,  vests  in  the  husband,  for  the  common  benefit,  the  rights  in 

,  ante-nnptial 

whole  of  the  wife's  moveable  property  acquisita  et  acquirenduy  as  contract. 
well  as  the  usufructuary  interest  in  her  heritable  estate,  does  not 
oppose  any  theoretical  obstacle  to  a  separation  of  interests,  provided 
the  separation  be  effected  by  express  words  of  contract  anterior  to 
the  constitution  of  the  marriage  relation  (c) ;  and,  accordingly,  it  has 
long  been  settied  in  practice,  that  an  express  renunciation  or  exclu- 


nse,  and  the  capital  upon  the  children, 
payable  in  the  case  of  sons  at  majority, 
in  the  case  of  daughters,  at  majority 
or  marriage  (Otnt  v.  Harris,  10  Hare, 
888,  884;  Francis  v.  Brooking,  19 
Beay.  849).  If  there  should  be  no 
issue,  the  reversion  will  be  given  to 
the  surviving  spouse  (Carter  v.  Tag- 
gart,  1  De  G.  M*N.  &  G.  286 ;  Bag- 
shaw  V.  Winter,  5  De  G.  &  Sm.  466). 

(a)  24  &  25  Vict.  c.  86,  §  16. 

(b)  The  provisions  of  a  prior  section 
of  t^  statute,  under  which  a  wife 
deserted  by  her  husband  may  obtain 
a  decree  protecting  her  property,  de- 


serve to  be  noticed  under  this  head. 
As  there  are  yet  no  reported  cases 
upon  either  of  the  sections,  it  is  un- 
necessary to  do  more  than  simply  to 
refer  to  the  statute.  The  correspond- 
ing English  enactment  is  20  &  21 
Vict.  cap.  86,  §§  21-26. 

(c)  But  if  the  exclusion  is  by  mortis 
causa  deed,  a  later  settlement  renew- 
ing the  bequest,  without  excluding  the 
husband's  rights,  operates  an  implied 
revocation  of  the  excluding  provision 
in  the  first  deed;  Macalister^s  Drs, 
v.  Macdonald,  1768,  M.  6600. 
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Lord 

Mackenzie's 

opinion. 


Terms  which 
imply  an  ex- 
clusion of  the 
marital  rights. 


sion  of  the  jus  mariti  and  right  of  administration,  in  relation  to 
anj  particular  subject,  suffices  to  protect  that  property  from  the 
deeds  of  the  husband  and  the  diligence  of  his  creditors  (a).  It  was 
argued  with  some  plausibility,  indeed,  that  however  effectual  such 
a  clause  might  be  to  exclude  the  rights  of  the  husband's  creditors  as 
regards  his  wife's  interest  in  heritable  property,  yet  that  the  separa- 
tion of  interests  in  regard  to  moveables  by  a  private  deed  was  in- 
effectual against  creditors,  who  were  entitled  to  rely  on  the  operation 
of  law  in  effecting  a  transference  of  the  wife's  property  to  her 
husband,  until  intimation  was  made  to  the  contraiy  (&)•  But 
this  technical  difficulty  was  not  allowed  to  stand  in  the  way  of  the 
recognition  of  the  wife's  right  to  contract  for  the  reservation  of  her 
property  to  her  separate  use. 

Lord  Mackenzie's  reply  to  the  argument  in  question,  as  stated 
in  the  case  of  Bolloy  seems  to  remove  the  difficulty.  '^  The  legal 
assignation,"  he  said,  ^^  of  the  wife's  moveable  fortune  by  marriage 
to  the  husband  never  can  be  supposed  to  have  existed  at  all,  in 
contradiction  to  such  conveyances  contained  in  the  ante-nuptial 
contract  on  which  the  marriage  proceeds.  As  to  intimation^  if  the 
jit8  mariti  had  been  expressly  excluded,  intimation  of  such  exclusion 
never  is  held  necessaiy,  even  to  bar  the  debtors  of  the  wife  from 
paying  to  the  husband,  far  less  to  exclude  the  creditors  of  the  hus- 
band from  taking  the  wife's  separate  estate.  No  party  has  a  right 
to  assume  that  a  wife  was  married  without  a  marriage-contract,  and 
that  all  her  moveable  property  must  have  passed  to  her  husband  by 
the  operation  of  law.  Parties  interested  must  inquire  what  were 
the  actual  conditions  of  the  marriage"  (o). 

It  would  appear  that  the  jus  mariti  may  be  excluded  by  implica- 
tion (d);  e.jr.,  by  a  destination  to  "the  liferent  use"  of  a  lady,  where 


(a)  Enk.  1,  6, 14 ;  Bell,  Com.,  5th 
Ed.  I.  638;  Sandilands  v.  Mercer^ 
80  May  1833,  11  S.  666 ;  Murray  v. 
Dalrymple,  1746,  M.  6843;  Dkksan 
V.  Braid/oot,  1706,  M.  10396. 

(6)  EoUo  V.  Ramsay,  28  Nov.  1832, 
11  S.  132.  Ab  r^^ards  corporeal 
moyeableB,  fomiture,  etc.,  there  is  no 
doubt  that  the  principle  of  reputed 
ownership  has  been  held  applicable, 
and  that  a  conveyance  by  marriage- 


contract  of  all  the  husband^s  fumitore, 
etc.,  to  the  wife,  is  inoperative  (see 
the  cases  of  Campbell  y.  Stewart,  and 
Brown  ▼.  Fleming,  infra,  p.  179. 

(c)  11  S.  134. 

(<i)  See  the  corresponding  English 
cases  cited  in  1  Wh.  &  T.  418 ;  and 
supra,  I.  110.  No  particular  words 
are  necessary  to  limit  an  estate  to  the 
wife's  separate  use  (see  Bell's  Com. 
676). 
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the  property  has  come  from  her  relatives^  or  was  her  own ;  or  hy 
terms  importing  that  her  interest  is  alimentaiy;  for  an  aUmentary 
provision  being  ex  sua  natura  exclusive  of  all  interests  adverse  to  that 
of  the  beneficiary,  the  use  of  this  term  is  clear  evidence  of  an  in- 
tention to  exclude  the  claims  of  the  husband  and  his  creditors  (a). 
Bequests  and  provisions  to  a  married  woman  ^'  for  her  own  use  "(&)> 
or  prohibiting  the  husband  ^^  to  seek  the  principal  sum "  during 
her  lifetime  (e)y  or  declaring  that  the  wife  shall  enjoy  the  fund 
"  independent  of  her  then  or  any  future  husband"  (d),  or  that 
she  shall  '^ choose  managers  of  it"  (e)y  have  been  sustained  as 
exclusive  of  the  marital  rights.  And  where  the  jus  mariti  is  per 
ejcpressum  renounced  or  excluded  in  relation  to  the  rents  of 
heritable  subjects,  the  addition  of  general  words,  such  as  an  exclu- 
sion of  ^^all  other  right  and  title/'  or  ^^  debarring  the  husband 
from  any  concern"  with  the  funds,  will  be  construed  as  appli- 
cable to  the  right  of  administration  (/).  An  exclusion  of  the 
marital  rights  in  regard  to  a  particular  f imd,  applies  to  interest  as 
weU  as  principal  0). 

As  the  legal  assisnaation  of  marria£^  brings  under  thejiLs  mariti  Hiwbaiid's 

^  o  ©  ©  J  ^      rights  cannot 

the  whole  of  the  wife's  personal  interest  in  her  property,  except  in  be  effectually 
so  far  as  it  is  already  excluded,  no  irrevocable  separation  of  interests  marriage. 
can  be  effected  by  any  act  of  the  spouses  after  marriage.  The 
parties  are  no  longer  in  the  position  of  being  free  to  contract,  and 
creditors  are  entitled  to  rely  upon  the  continuance  of  the  husband's 
control  over  the  common  property  (A).  But  with  regard  to  pro- 
perty acquired  by  the  wife  subsequently  to  the  marriage,  it  is 
held  that  an  exclusion  of  marital  rights  by  third  parties  is  effectual, 
on  the  principle  that  the  granter  may  attach  such  conditions  as  he 
pleases  to  a  gratuitous  disposition  of  his  property  (i). 

An  estate  for  the  wife's  separate  use  may  be  constituted  either  ConstituUon  of 

separate  estate 
by  conrey- 
(a)  Per  Lord  Mackenzie,  in  Downie         (/)  Keggtey,  Christie,  25  May  1815,   ance  to  the 

V.  Pearson,  supra ;  AriTiand  v.  Chessels,  F.C. ;  Gowan  v.  Pursell,  17  May  1822,   ^^[^  ^j. 

infra,  1  S.  418.                                                       her  behoof. 

(6)   Stables   v.    Murray,    1789,    1  (g)  Robertson  v.  Robertson,  10  Feb. 

Fraaer,  411.  1835,  13  S.  442  ;  Hutchison  v.  Hutchi- 

(c)  Humbie  v.  Hume,  1684,  M.  5933.  son's  Trs,,  10  June  1842, 4  D.  1399. 

{d)  Commercial  Bank  v.  Black,  23  (ft)  Bell's  Prin.  §  1942  ;  Shearer  v^ 

June  1842, 14  Jur.  528.  Christie,  18  Nov.  1842,  5  D.  132. 

(c)  Hunter  v.  Smith,  1793, 1  Prafler,  (t)  Annand  v.    Chessels,  24  Mar. 

410,  note.  1775,  2  Paton,  369,  affg.  M.  5844. 
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by  a  conveyance  to  trustees  or  to  the  wife  herself ^  either  absolutely  (a), 
or  in  trust  for  behoof  of  herself  in  liferent  and  her  children  in  fee  (6), 
or  with  such  other  substitutions  as  may  be  desired.  A  conveyance 
to  the  husband  and  wife  jointly  for  her  behoof  (c),  or  to  trustees  for 
her  behoof  (d\  or  to  the  husband  and  wife  in  conjunct  fee  and  life- 
rent (e)y  without  express  words  of  exclusion,  will  be  equally  effectual. 
It  may  be  observed,  however,  that  in  the  class  of  cases  in  which  des- 
tinations in  conjunct  fee  and  liferent,  without  restrictive  words,  have 
been  held  to  exclude  the  husband's  right  of  disposal,  the  interests  of 
the  children  have  very  materially  affected  the  rules  of  construc- 
tion (/)  ;  and  it  would  not  be  safe  to  trust  to  the  effect  of  a  simple 
conveyance  to  trustees  for  the  wife's  separate  use,  unaccompanied 
by  words  exclusive  of  the  jus  mariti  and  right  of  administration  (^). 
It  seems  at  one  time  to  have  been  held,  that  the  marital  rights 
could  not  be  excluded  by  a  general  conveyance  even  in  an  ante- 
nuptial contract;  for  the  jus  mariti  being  an  interest  strongly 
founded  in  law,  it  was  thought  improper  that  it  should  be  taken 
away  per  aversionem  or  by  implication.  For  this  reason  an  exclu- 
sion of  the  jus  mariti  in  a  marriage-contract,  proceeding  on  the 
nalhrative  that  the  wife  was  possessed  of  personal  effects  to  the 
extent  of  L.200,  was  held  insufficient  to  exclude  certain  furniture 
which  had  not  been  inventoried  from  the  diligence  of  the  husband's 
creditors  (h) ;  and  a  general  reservation  of  the  wife's  right  to  her 
separate  property  was,  on  the  same  principle,  disregarded  (t).  But 
this  rule  waj9  never  extended  to  the  case  of  a  marriage-contract 
conveyance  of  a  succession  to  the  wife,  for  her  separate  use  (k) ; 
and  it  is  now  settled  that  even  property  to  which  a  wife  might  there- 
after  succeed  is  capable  of  being  settled  upon  herself  by  anticipa- 
tion (I).    In  the  recent  case  of  Macdanald  v.  Laudauny  a  question 


(a)  Young  v.  Loudoun^  26  June  1855, 
17  D.  998. 

(6)  Annand  v.  Chesseb,  supra. 

(c)  Gairdners  v.  Royal  Bank  of  Scot- 
land, 22  June  1815,  F.  C. 

(<f)  Balderston  v.  FultoHy  23  Jan. 
1857,  19  D.  293. 

(e)  RoUo  y.  Ramsay,  supra. 

(/)  See  Fraser  v.  Brown,  1707,  M. 
4259;  MackeUar  y.  Marquis,  4  Dec. 
1840,  3  D.  172. 

(g)  See    Balderston  y.  Fulton,  23 


Jan.  1857,  19  D.  293,  in  which  the 
effect  of  such  a  conyeyance  is  com- 
mented upon. 

(A)  Macdonald  y.  Doig,  1793,  M. 
6848 ;  see  Greig  v.  Wemyss,  1670,  M. 
5832. 

(0  Cuthbertson  y.  Pollock,  1799, 
Hume,  206. 

(k)  See  Annand  v.  Scott,  2  Paton, 
369. 

(0  Greenhm  y.  Ford,  24  June  1824, 
3  S.  169 ;  Hutchison  y.  Hutchison,  10 
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of  this  nature  was  considered,  having  reference  to  a  conveyance  of  a 
honse  and  furniture  by  a  third  party,  executed  before  the  lady^s  mar- 
riage, and  '^  exclusive  of  the  jus  mariti  and  right  of  administration  of 
any  husband  she  may  marry."  It  was  held,  in  a  question  with  a 
poinding  creditor,  that  a  separate  estate  had  been  effectually  created ; 
although  it  was  argued  with  considerable  force  on  the  other  side, 
that  the  husband's  possession  of  the  furniture  must  be  presumed  to 
have  been  in  virtue  of  a  right  of  property  (a).  On  the  other  hand,  CJorporeai 
it  has  been  decided  that  an  ante-nuptial  settlement  of  household 
furniture  and  similar  effects  (5)  by  a  husband  to  the  wife's  separate 
use,  excluding  his  own  jus  mariti,  does  not,  even  when  accompanied 
by  an  inventory  of  the  property  (c),  create  a  separate  estate,  or  even 
a  security  in  favour  of  the  wife. 

A  simple  exclusion  of  the  marital  rights  by  the  marriage-con-  HusUnd^B 
tract,  although  sufficient  to  protect  the  wife's  property  from  the  becounte]^ 
diligence  of  the  husband's  creditors,  by  depriving  the  husband  of  ing  wife's 
all  his  legal  interest  in  it,  leaves  the  wife's  powers  of  disposal  unim-  ^^^^b^.''^ 
paired.    The  husband  has,  therefore,  still  the  means  of  operating 
upon  the  property  through  his  moral  influence  with  the  wife,  which 
he  may  wield  to  his  own  advantage,  and  from  the  operation  of 
which  the  power  of  revocation  is  neither  a  satisfactory  nor  a  com- 
plete protection  (d).    This  source  of  danger  to  the  wife's  interest 
may,  however,  be  completely  obviated  by  the  method  of  a  convey- 
ance to  trustees  for  the  wife's  separate  and  exclusive  use,  and  de- 
clared to  be  irrevocable.   Although,  as  a  general  rule,  a  party  cannot  Wife  may  by 
deprive  himself  of  the  disposal  of  his  property,  except  by  giving  a  contract  vest 
vested  interest  in  it  to  another,  yet,  as  this  equitable  rule  is  one  the  p^^yTn  Tni»- 
benefit  of  which  can  only  be  claimed  by  the  beneficiary  or  his  credi- 
tors, it  was  held  that  it  could  not  apply  to  the  case  of  a  trust  for  the 
preservation  of  the  wife's  separate  interest  stante  matrimonio ;  as  in 
this  case  the  preservation  of  the  trust  was  beneficial  to  her  interests, 
and  its  destruction  could  only  benefit  the  husband  (e).    This  was 

June  1842,  4  D.  1399 ;  Babington  v.  (c)   Campbell  v.  SUtvart,   13  June 

Bahington,  30  June  1840  (decided  by  1848,  10  D.  1280  ;  Brotvn  v.  Fleming, 

Lord  Jeffrey),  1  Fraaer,  413.  19  Dec.  1860, 13  D.  373. 

(a)  MacdonaJd  v.  Loudoun,  26  June  (d)   See,  however,  Femie  v.  CoU 

1865,  17  D.  998.  qvLurCs  Trs.,  20  Dec.  1864,  17  D. 

(6)  Darling  v.  Mein,  20  Dec.  1851,  233. 

14   D.  296 ;  Scott  v.  Price,  13  May  (e)  The  English  doctrine  of  Fraud 

1837,  15  S.  916.  upon  Marital  Powers  deserves  to  be 
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settled  by  the  leading  case  of  Tbrry  Anderson  v.  Buchanan  (a), 
where  the  doctrine  was  anthoritatiyely  laid  down,  that  a  trust  consd- 
tated  in  such  circomstances^  and  declared  irreyocable,  was  binding ; 
and  it  was  observed,  in  the  joint  opinion  of  Lord  President  Boyle  and 
Lords  Gillies  and  Cnninghame,  that  a  condition  of  this  nature  was 
entitled  to  effect,  if  it  waj9  not  plainly  irrational  or  contrary  to  some 
well  recognised  anthority  or  principle  of  the  law.  So  far  from  it 
being  repugnant  to  any  known  Uw  or  authority,  they  were  of 
opinion  that  a  trust  constituted  before  marriage,  and  placed  beyond 
the  power  of  recal  by  the  spouses,  was  highly  expedient,  and  entitled 
to  the  utmost  support  and  protection.  An  opinion,  however,  was 
expressed,  to  the  effect  that  the  trust  would  be  revocable  after  the 
dissolution  of  the  marriage ;  a  view  which  afterwards  received  the 
sanction  of  the  concurring  decisions  of  the  Court  of  Session  and 
House  of  Lords  in  Cunninghatne  v.  APLeod  (b).  The  case  of 
Cunninghame  also  decided  the  point,  that  a  destination  to  '^  nearest 
heirs-at-law"  in  a  marriage-contract  was  not  aa  onerous  gift,  and 
that  the  granter  was  at  liberty,  on  failure  of  issue  of  the  marriage, 
to  convey  the  lands  to  parties  who  were  not  her  heirs-at-law. 

Li  place  of  resorting  to  a  trust  conveyance  of  the  wife's  estate, 
the  object  of  protecting  her  interests  against  the  husband's  influence, 
may,  to  a  certain  extent  at  least,  be  attained  by  conveying  to  the  ex- 
clusive use  of  the  wife  herself,  under  the  conditions  abready  referred 


studied  in  connection  with  this  branch 
of  the  law.  The  doctrine,  as  settled  in 
the  leading  case  of  Strathmorer.  Bowes, 
1  Ves.  22,  was  thus  stated  in  a  more 
recent  case  by  Lord  Langdale :  ^^  If  a 
woman  entitled  to  property  enters  into 
a  treaty  for  marriage,  and,  duriog  the 
treaty,  represents  to  her  intended  hus- 
band that  she  is  so  entitled — ^that,  upon 
the  marriage,  he  will  become  entitled 
jure  mariti;  and  if,  during  the  same 
treaty,  she  clandestinely  conveys  away 
the  property  in  such  way  as  to  defeat 
his  marital  right,  and  secure  to  herself 
the  separate  use  of  it,  and  the  conceal- 
ment continues  till  the  marriage  takes 
place,  there  can  be  no  doubt  but  that 
a  fraud  is  thus  practised  upon  the  hus- 
band ;  and  he  is  entitled  to  relief  *' 


{England  v.  Dotm*,  2  Beav.  528). 
The  relief  is  given  by  setting  aside  the 
settlement.    See  the  cases  explained  in 

1  Wh.  &  T.  L.  Ca.  333.  The  only 
Scotch  case  raising  a  question  of  this 
nature  is  Murison  v.  Dick,  9  Feb.  1854, 
16  D.  529,  where  a  lady  was  held  en- 
titled to  revoke  a  trust  settlement  of 
her  estate  executed  intuitu  matrimonii^ 
and  to  resettle  her  property  in  a  way 
more  agreeable  to  the  wishes  of  her 
intended  husband. 

(a)  Torry  Anderson  v.  Buchanan, 

2  June  1837, 15  S.  1073  ;  see  alao  San- 
dUands  v.  Mercer,  30  May  1833,  11 
S.  665. 

(b)  Cunninghame  v.  M^Leod,  13  Aug. 
1846,  5  Bell,  210,  affg.  3  D.  1288; 
Martin'' 8  case,  infra,  185. 
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to,  subject  to  the  declaration  that  her  interest  is  alimentary.  The 
operation  of  such  a  provision,  which  seems  to  be  analogous  in  its 
effects  to  the  English  clause  against  anticipation  (a),  has  not  been 
much  considered  by  the  writers  on  our  own  law.  On  principle,  the 
declaration  must  be  held  to  import  a  restriction  on  the  wife's  power 
of  burdening  or  disposing  of  her  interest  either  in  possession  or  ex- 
pectancy. It  is  well  established,  that  where  the  subject  conveyed  to  To  what  extent 
a  beneficiary  is  a  liferent  interest  merely,  the  limitation  of  that  in-  tides  are 
terest  to  the  beneficiary's  use  will  be  sustained  to  a  reasonable  extent, 
even  in  the  case  of  a  gratuitous  disposition  to  a  person  sui  juris  ((), 
and  much  more  in  ttie  case  of  a  married  lady.  In  one  case,  a  life- 
rent alimentary  annuity  to  a  nephew  of  L.1500  per  annum  was 
held  to  be  not  unreasonable  in  amount,  reference  being  had  to  the 
rank  and  circumstances  of  the  annuitant  (e) ;  and  a  preference  was 
accordingly  given  to  alimentary  creditors.  And  where  a  married 
woman  assigned  her  alimentary  estate  in  security  of  advances  made 
to  her  husband,  at  her  request,  to  enable  him  to  retrieve  his  affairs, 
the  House  of  Lords,  in  a  reduction  at  her  instance,  declared  the 
aj9signation  invalid  (d).  There  is  no  instance  of  an  alimentary  life- 
rent provision  by  a  stranger  to  a  married  lady  having  been  set  aside 
or  held  restrictable  as  excessive.  But  alimentary  conveyances  by 
the  husband  in  ante-nuptial  contracts  will  only  be  sustained  to  the 
full  extent  when  there  has  been  a  bona  fide  separation  of  the  subject 
from  his  other  property  (e).  "  It  is  not  disputed,"  said  Lord  Camp-  iZeimie  v. 
bell  (/),  "  that  the  law  of  Scotland  recognises  the  settlement  of  pro- 
perty as  an  alimentary  provision  for  a  married  woman,  and  that  it 
may  be  made  not  assignable  or  subject  to  debt  or  diligence, 
according  to  the  principles  upon  which  many  cases  have  been 
decided  in  England,  which  are  all  to  be  found  cited  in  Tullett  v. 
Armstrong^* 

In  order  to  secure  an  alimentary  fund  against  alienation  or 
attachment  for  debt,  the  intention  must  be  unequivocally  expressed, 

(a)  See  Lewin,  Tr.,  4tli  Ed.  489.  (d)  Rennie  v.  Eitchie,  infra ;  Pater- 
lb)  Stair,  3,  1,  87 ;  Ersk.  3,  6,  7  ;  son  v.  Paterson^  26  Jan.  1849,  11  D. 

BeU's  Com.  528  (5th  Ed.  1. 128) ;  supra,  441. 

I.  110.  (e)  See  the  cases  of  Darling,  and 

(c)  Earl  o/Buchan  v.  His  Crs.,  18  S.  CampbeU,  supra. 

1112  ;  see  Stewart  v.  Hunter's  Trs.,  10  (/)  Rennie  v.  Ritchie,  25  Apr.  1845, 

Mar.  1848,  10  D.  922.  4  Bell,  242. 
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as  the  presumption  of  law  is  adverse  to  restrictions  on  the 
rights  of  property  (a).  A  dedaration  that  the  fund  is  to  be  con- 
sidered alimentary  is  equivalent  to  an  exclusion  of  creditors  (b) ; 
but  the  use  of  that  word  is  not  essentiaL  A  declaration  that 
the  fund  was  for  the  support  and  maintenance  of  the  benefidaiy 
was  found  not  to  import  such  an  exclusion  of  the  diligence  of  cre- 
ditors (c). 

But  while  the  decisions  to  which  reference  has  been  made 
establish  the  proposition,  that  a  settlement  to  the  wife's  alimenJUiry 
use  will  protect  the  estate  against  the  diligence  of  her  own  as  well 
as  her  husband's  creditors,  and  will  also  exclude  voluntary  alienation 
on  her  part  during  the  subsistence  of  the  marriage,  it  would  rather 
appear  that  the  mere  exclusion  of  the  marital  rights,  even  in  a  liferent 
conveyance,  is  no  bar  to  voluntary  alienation ;  for,  the  wife  being 
absolute  proprietor  of  the  subject,  may,  by  her  own  act,  assign  her 
interest  in  anticipation,  thereby  defeating  the  very  object  of  the 
exclusionary  clause  {d). 

The  distinction  between  the  effect  of  the  alimentary  clause 
and  that  which  excludes  the  marital  rights,  was  very  distinctly 
pointed  out  by  Lord  Cottenham  in  a  passage  in  which  the  subject 
is  illustrated  by  reference  to  the  English  law  (e).  ^'  When  first 
by  the  law  of  this  country  property  was  settled  to  the  separate  use 


(a)  Gordon  v.  Biackbum,  1697,  M. 
10894. 

(b)  Harvey  v.  Colder,  13  June  1840, 
2  D.  1095  ;  West  Nisbet  v.  Morrison, 
1627,  M.  10368 ;  Urqvhart  v.  Douglas, 
1738,  M.  10403. 

(c)  Bell's  Com.  529,  Note  c ;  bat  see 
eontrh,  Wright  v.  HarUy,  %  Jane 
1847,  9  D.  1151. 

(<0  See  Rennie  v.  Ritchie,  25  Apr. 
1845,  4  Bell,  221,  242,  244. 

(e)  It  appears  that  the  English 
clause  restraining  anticipation  was 
devised  by  Lord  Thorlow,  and  intro- 
duced into  a  settlement  of  property 
of  which  he  was  trostee  (see  Pybus  v. 
Smith,  3  Bro.  G.  G.  347 ;  and  Lord 
Gottenham^B  remarks  in  Rennie  y. 
Ritchie),  The  condition  is  valid  when 
annexed  to  a  gift  to  a  married  woman 
for  her  separate  use,  whether  the  sub- 


ject of  the  gift  be  real  or  personal 
estate,  or  whether  it  be  in  fee  or  for 
life  only  {Raggett  v.  Meux,  1  Goll. 
188,  1  Ph.  627). 

Property  given  to  the  wife's  separate 
use,  subject  to  restraint  upon  antici- 
pation, may  be  alienated  by  her  after 
the  dissolution  of  the  marriage  (TtUlett 
v.  Armstrong,  1  Beav.  1,  4  My.  &  Cr. 
377).  It  was  settled,  however,  in  the 
same  case,  that  although  the  effect  of 
the  restraining  clauses  is  suspended 
during  the  period  of  widowhood,  these 
clauses  become  again  operative  in  the 
event  of  the  lady  entering  into  another 
marriage.  A  trust  for  the  wif e^s  sepa- 
rate use  may,  however,  be  confined  to  a 
particular  coverture  (Knight  v.  Knight, 
6  Sim.  121 ;  Benson  v.  Benson,  6  Sim. 
126  ;  Bradley  v.  Hughes,  8  Sim.  149). 
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of  the  wife,  equity  considered  the  wife  as  a  feme  sole  to  the  extent 
of  having  a  dominion  over  the  property.  But  then  it  was  f onnd 
that  that,  though  useful  and  operative  so  far  as  securing  to  her  a  do- 
minion over  the  property  so  devoted  to  her  support,  was  open  to  this 
difficulty,  that  she  being  considered  as  a  feme  eole^  was  of  course 
at  liberty  to  dispose  of  it  as  2^  feme  sole  might  have  disposed  of  it, 
and  that  of  course  exposing  her  to  the  influence  of  her  husband, 
was  found  to  destroy  the  object  of  giving  her  a  separate  property. 
Therefore,  to  meet  that,  the  provision  was  adopted  of  prohibiting  the 
anticipation  of  the  income  of  the  property,  so  that  she  had  no  do- 
minion over  the  property  till  the  payment  actually  became  due.  That 
is  the  provision  of  the  law  as  it  now  stands,  and  that  is  found  per- 
f ectly  sufficient  for  the  purpose  of  securing  the  interests  of  married 
women.  In  Scotland  much  the  same  course  is  adopted,  the  same 
objects  have  been  worked  out,  though  not  precisely  in  the  same 
way ;  but .  still  there  is,  by  the  law  of  Scotland,  a  protection  in 
favour  of  an  alimentary  fund,  and  there  is  a  provision  that  the 
alimentary  fund  shall  not  be  assignable.  These  are  two  provisions 
very  much  corresponding  with  the  provisions  which  have  been 
adopted  in  the  law  of  England"  (a). 

To  complete  the  exposition  of  the  subject  of  trusts  of  wife's 
separate  estate,  it  is  necessary  to  advert  to  two  questions  which 
have  recently  been  the  subject  of  judicial  decision : — Firsty  How  far 
Sifee  can  be  subjected  to  alimentary  restrictions ;  secondly^  in  the 
event  of  property  being  conveyed  by  a  stranger  to  an  unmarried 
woman,  excluding  the  jus  mariti  of  any  husband  she  may  many, 
whether  the  husband  is  bound  by  such  restriction  in  the  absence  of 
any  special  stipulation  in  the  contract  of  marriage. 

With  reference  to  the  first  question,  it  is  very  doubtful  whether  How  far  a /« 

V  ,  r  '^  1  J.  ...     can  be  made 

an  alimentaiy  conveyance  of  a  capital  sum  to  a  person  sui  juns  the  subject  of 
can  be  supported  on  principle.  It  would  rather  seem  that  the  destinatioii. 
restraint  on  alienation,  which  is  of  the  essence  of  an  alimentary 
provision,  is  so  inconsistent  with  the  nature  of  a  fee,  that  the 
grantee  could  not  be  prevented  from  assigning  it  either  onerously 
or  gratuitously  (&).  If  he  can  assign,  it  would  be  difficult  to  hold 
that  his  creditors  may  not  also  attach  the  property  by  diligence ; 

(rt)  Renrm  v.  Ritchk,  4  Bell,  244-5.  (6)  Bell's  Com.  630,  Note  h  (5th 

Ed.  I.  130). 
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since  no  one  can  be  permitted  to  retain  the  power  of  volnntary 
alienation^  and  at  the  same  time  to  secore  his  property  against  liabi- 
lity for  his  debts  (a).  Practically^  an  estate  in  fee  belonging  to  a 
married  woman  may,  as  we  have  seen,  be  protected  through  the 
intervention  of  a  trust ;  and  we  think  that  an  alimentary  convey- 
ance to  a  married  woman  in  fee  would  be  supported,  although  the 
title  was  vested  in  her  person.  The  authorities  already  cited  do 
not  distinguish  between  liferent  and  fee-simple  alimentary  interests. 

The  point  was  raised  in  Balderston  v.  Ftdton  (6),  where  there  was 
a  conveyance  to  trustees  for  pajrment  of  the  annual  income  to  the 
truster^s  widow,  and  after  her  decease  to  her  daughter  during  her 
lifetime,  exclusive  of  her  husband's  jus  mariti;  and  the  trustees 
were  then  directed  to  make  over  the  trust  estate  to  the  testator^s 
own  nearest  heirs  after  the  death  of  the  longest  liver  of  himself, 
his  wife  and  daughter.  The  daughter,  having  survived  her  parents, 
brought  a  declarator  concluding  that,  as  she  was  her  father's 
nearest  heir,  she  was  entitled  to  have  the  capital  paid  over  to 
herself  and  her'  husband  in  virtue  of  the  ultimate  destination. 
The  First  Division  found  that  '^  there  was  vested  in  the  pursuer  a 
right  to  the  fee  or  capital  of  the  estate,  heritable  and  moveable," 
which  belonged  to  her  father ;  but  refused  to  decern  for  pajrment 
of  the  capital,  on  the  ground,  as  explained  by  the  Lord  President, 
^Hhat  there  was  a  settled  purpose  in  the  mind  of  the  truster  to 
secure  the  annual  proceeds  of  this  estate  to  his  daughter  during 
her  lifetime,  exclusive  of  the  jtta  mariti  of  her  husband  "  (c).  A 
similar  opinion  was  expressed  by  Lord  Deas  : — "  The  truster  might 
choose  to  protect  the  liferent  for  the  daughter's  maintenance,  and 
yet  not  to  exclude  either  her  or  her  husband  from  dealing  with  the 
fee,  subject  always  to  the  condition,  that  the  capital  must  remain 
intact  in  the  hands  of  the  trustees  "  (d). 

This  case  is  quite  distinguishable  from  the  previous  decision 
in  Niabet  v.  Tod  (e),  where  a  liferent  having  been  given  to  a 
lady,  who  was  one  of  the  next  of  kin,  with  power  to  the  trustees 
to  make  advances  to  her  out  of  the  capital,  the  Court  held,  that  as 


(a)  But  flee  contra^  Urqukart  v. 
Douglas,  1738,  M.  10403. 

(6)  Balderston  v.  Fulton,  23  Jan. 
1857,  19  D.  293. 


(c)  19  D.  801. 
((0  19  D.  300. 

(€)  hisbti  Y.  Tod,  15  Jan.  1848,  10 
D.  361. 
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there  was  no  appropriation  of  the  capital,  the  liferenter  was 
entitled  to  immediate  payment  of  the  share  of  the  fee  which  had 
fallen  to  her  as  heir  ab  intestato.  It  is  now  settled  that  a  capi- 
tal sum  secured  to  a  wife  by  marriage-contract,  ^^  as  an  alimentary 
provision  for  the  support"  of  herself  or  the  survivor  of  the 
spouses,  loses  its  alimentary  character  when  the  lady  becomes  a 
widow;  because  such  restrictions,  when  occurring  in  marriage- 
contracts,  are  supposed  to  have  been  added  for  the  protection  of 
the  wife's  interest  during  marriage,  and  when  that  relation  has 
been  dissolved,  the  lady  is  as  completely  capable  of  managing  her 
own  fortune  as  if  she  had  never  been  vestita  tjiro  (a). 

The  question,  whether  the  husband  is  bound  by  an  anticipatory  Whether 
exclusion  of  his  marital  rights,  was  argued  before   the    Second  bound  by  anti- 
Division  in  the  case  of   Young  y,  Loudoun.     The  creditors  of  the  sionof^ritaf 
husband  had  executed  a  poinding  of  the  furniture  in  his  dwelling-  "^ 
house,  which  was  resisted  by  the  wife  on  the  ground  that  she  had 
acquired  the  furniture  before  marriage  under  her  aunt's  settlement, 
which  conveyed  the  house  and  furniture  to  herself  '^  exclusive  of 
the  jus  mariti  and  right  of  administration  of  any  husband  she  may 
marry."     For  the  creditors  it  was  argued,  that  as  the  suspender^s 
right  to  dispose  of  the  effects  before  marriage  was  absolute,  she 
might  have  conveyed  it  to  her  husband  per  expressum  by  marriage- 
contract.    But  such  express  conveyance  was  not  necessary ;  for  the 
legal  assignation  impHed  in  marriage  would  of  itself  operate  as  a 
conveyance  in  his  favour  of  every  moveable  subject  of  which  she 
was  entitled  to  dispose.     The  Court  found  that  the  legal  assigns^ 
tion  of  marriage  did  not  extend  to  property  held  by  a  title  which 
excluded  the  operation  of  that  assignation  (5). 

It  will  be  seen  by  the  foUowinff  extract  from  Lord  Cowan's  Principle 

.   -^  °  stated  by  I^ord 

opinion,  that  the  view  there  taken  of  the  nature  of  the  wife's  Cowan, 
interest  is  very  similar  to  that  which  was  the  foundation  of  Lord 
Cottenham's  judgment  (c)  on  the  same  question,  in  the  leading 
English  case  of  TtUlett  v.  Armstrong : — "  The  condition  in  favour  of 
the  wife  was  inserted  in  a  bequest  to  her  made  before  marriage. 
This  is  a  very  common  condition  as  to  sums  provided  to  unmarried 

(a)  Martin   v.  Bannatyne^  8  Mar.  (6)  Young    v.  Loudoun^  26   JuDe 

•^  1861,  23  D.  705 ;  see  709.  1866,  17  D.  998. 

(c)  Supra^  p.  182,  Note  {e). 
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females,  especially  in  provisions  by  fathers  for  their  unmarried 
daughters.  But  if,  as  in  this  case,  the  lady's  right  is  to  be  held 
assigned  to  her  husband  by  the  fact  of  her  marrying  without  a 
contract  of  marriage,  the  condition  attached  to  the  bequest  or  pro- 
vision must,  in  every  such  case,  be  rendered  abortive.  It  is  jure 
mariti  that  the  wife's  fortune  becomes  vested  in  the  husband. 
The  marriage  does  not  carry  her  moveable  estate  to  him  when 
the  ju9  mariti  has  been  effectually  excluded;  and  the  question 
truly  resolves  into  the  inquiry,  whether  his  legal  rights  over  his 
estate  have  or  have  not  been  excluded  cum  efectu.  For  the  legal 
assignation  impUed  in  marriage  cannot  carry  any  subject  which 
Stood  well  excluded  from  the  operation  of  the  jus  mariti.  That 
such  exclusion  may  be  declared  by  a  third  party  when  the  bequest 
is  to  a  married  woman,  is  not  disputed ;  but  if  this  can  be  legally 
done  at  all  without  consent  of  the  husband,  there  is  neither 
principle  nor  authority  for  holding  it  illegal  when  the  donee  is 
still  unmarried ;  and  the  donor  being  admitted  to  have  had  power 
to  exclude  the  jus  mariMj  there  is  an  end  of  the  case  stated  by 
the  creditors  "  (a). 
i^o^cAiion  It  may  happen,  if  the  wife  has  full  power  over  her  separate 

rate  estate.  estate,  that  changes  are  made  in  the  investments  during  the  sub- 
sistence of  the  marriage,  which  may  create  a  difficulty,  after  the 
husband's  death,  in  regard  to  the  ascertainment  of  what  was  truly 
the  estate  of  the  wife.  As  to  this  point,  the  recent  decision  in 
Cuthill  V.  Bums  (b)  may  be  consulted.  The  Court  allowed  an 
investigation  before  an  accountant,  and  being  satisfied,  upon  his 
report,  that  two  sums  of  L.6000  and  L.300,  deposited  in  bank  in 
name  of  the  spouses  jointly  and  the  longest  liver,  were  the  produce 
of  the  wife's  separate  estate,  preferred  her  to  those  sums,  although 
the  result  of  sustaining  her  claim  was  to  carry  away  the  greater 
part  of  the  husband's  succession. 

(a)  17  D.,  pp.  1001-2  ;  see  Lord         (&)  Cuthill  v.  Bums,  20  Mar.  1862, 
Cottenham's  opinion  in  TuUett  v.  Arm-      24  D.  849. 
strong,  4  M.  &  C.  377. 
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CHAPTER   XXXV. 

OF  MARRIAGE-CONTRACT  PROVISIONS. 

Maeriage-contbact  provisions  may  be  distingaished  according  Division  of  the 
to  the  persons  by  whom  or  to  whom  the  obligations  are  granted,  ^  ^ 
according  to  the  form  and  subject  of  the  provision,  and  according 
to  the  legal  character  of  the  beneficiary^s  interest  in  it.  For  the 
purposes  of  our  inquiry,  it  wiQ  be  sufficient  to  consider,  first, 
the  different  kinds  of  obligations  that  may  be  undertaken  in  ante- 
nuptial contracts  of  marriage;  secondly ,  the  different  modes  of 
securing  the  provisions  which  are  the  subject  of  marriage-contract 
obligations,  so  as  to  secure  either  a  jus  crediti  available  in  bank- 
ruptcy, or  a  preferential  right  to  the  subject  of  the  provision.  The 
subject  of  the  settlement  of  the  lady's  fortune  has  been  considered 
in  the  last  chapter. 


Section  I. 

OF  THE  DIFFERENT  FORMB  OF  MABBIA6E-G0NTBAGT  PROVISIONS. 

1.  The  simplest  form  of  provision  is  that  of  a  money  obligation.  Money  obliga- 
either  for  payment  of  a  fixed  sum  or  a  liferent  annuity  at  the  dis- 
solution of  the  marriage,  or  at  such  other  time  as  may  be  agreed 
upon.  Money  provisions  to  wives  are  usually,  though  not  inva^ 
riably,  in  the  form  of  an  annuity.  The  provisions  to  the  children 
are  usually  vested  in  trustees ;  and  the  trustees  have  frequently  the 
power  of  limiting  the  interests  of  the  children  to  a  liferent  should 
occasion  require,  and  of  settling  the  provisions  of  daughters  to 
their  separate  use  by  marriage-contract.  A  power  of  division  is 
always  reserved  to  the  father,  sometimes  to  both  parents,  and  the 
legal  provisions  are  excluded. 
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Provisions  to  sons  are  usually  payable  on  their  attaining  majo- 
ritj^  and  after  the  death  of  the  father ;  but  sometimes  at  majority, 
without  reference  to  the  father's  death  ;  or  at  the  dissolution  of  the 
marriage  (a).  Money  provisions  to  daughters  are  either  in  the  form 
of  an  obligation  to  pay  a  fixed  sum — the  period  of  payment  in  their 
case  being  majority  or  marriage,  whichever  shall  first  happen— or 
in  the  form  of  a  smn  to  be  Uf erented  by  the  daughter,  with  a  des. 
tination  of  the  fee  to  her  children,  whom  failing,  to  the  surviving 
brothers  and  sisters  and  their  issue.  In  point  of  fact,  it  is  believed 
that  the  forms  of  destination  which  actually  suggest  themselves  to 
the  minds  of  the  contracting  parties  are  very  few,  and  that  the  va- 
rieties of  destination  which  one  meets  with  in  practice  owe  their 
origin  to  the  ingenuity  of  the  conveyancer  rather  than  to  the  intention 
of  the  parties.  Three  principal  forms  of  destination  may  be  distin- 
guished: (1.)  VThere  the  intention  is  to  give  children  a  vested 
interest  in  the  capital  upon  majority  or  marriage,  although  the 
parent  may  be  alive,  and  payment  is  postponed  until  his  death ; 
(2.)  to  give  each  child  an  interest,  which  only  vests  upon  majority 
or  marriage,  and  after  the  parent's  death ;  and  (3.)  to  give  the 
children  a  life  interest  in  the  proceeds  of  the  estate,  and  the  fee  to 
their  respective  heir*;  the  vesting  of  the  fee  of  each  share  being 
in  this  case  postponed  until  the  expiration  of  the  liferent. 

On  the  other  hand,  where  a  lif  «^nt  of  the  entire  estate  is  given 
in  the  first  instance  to  the  wife,  and  the  reversion  of  the  fee  to  the 
children,  we  think  that  in  most  cases  the  intention  of  the  settlor  is  to 
give  each  child  a  vested  interest  at  majority  in  his  share  of  the 
reversion  capable  of  being  assigned  or  disposed  of  by  will.  The 
presumption  for  vesting  is  stronger  in  the  case  of  marriage-contract 
provisions  than  under  testamentary  settiements,  because  the  provi- 
sions come  in  place  of  legal  rights.  However,  as  the  ascertain- 
ment of  the  term  of  vesting  is  governed  in  a  great  measure  by 
fixed  rules  of  construction,  depending  upon  the  form  of  the  destina^ 
tion,  settlors  ought  to  be  careful,  if  any  variation  from  the  ordinary 
style  is  introduced  into  the  settlement,  to  state  explicitiy  whether 
the  children  are  or  are  not  to  have  the  right  of  disposing  of  their 


(a)  As  to  the  effect  of  an  obligation 
to  pay  at  the  majority  or  marriage  of 
the  child,  or  at  the  dissolation  of  the 


parentis  marriage,  in  conferring  a  jus 
creditiy  see  Section  2,  infra. 
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shares  by  way  of  anticipation ;  and  if  so^  at  what  period  a  vested 
interest  in  the  estate  shall  be  held  to  have  been  acquired. 

In  the  case  of  annuities  to  wives,  the  presumption,  in  the  absence  Annuities  to 

W  lV68j  WilCU 

of  express  stipulation,  is,  th^t  the  half-yearly  payments  are  to  be  payable. 
made  in  advance,  the  widow  being  entitled  ex  lege  to  interim  ali- 
ment, with  an  allowance  for  mournings,  for  the  period  of  her  widow- 
hood preceding  the  first  term's  payment  of  her  annuity  (a).  There 
is  no  reason  for  interfering  conventionally  with  the  rule  according 
to  which  widows'  annuities  are  payable  in  advance ;  and  unless  a 
stipulation  to  the  contrary  were  framed,  in  such  direct  terms  as 
would  be  out  of  place  in  a  contract  of  marriage,  the  Court  would 
not  give  effect  to  it  (6).  It  is  very  general  in  modem  practice  to 
name  a  fixed  sum,  payable  to  the  widow  in  lieu  of  aliment  and 
mournings.  The  Apportionment  Act,  4  &  5  William  lY.  cap.  22, 
which  regulates  the  interests  of  heir  and  executor  in  the  succession 
to  the  termly  payment  current  at  the  death  of  a  fiar  or  liferenter, 
does  not  apply  to  annuities  and  liferents  which,  by  the  express  words 
of  the  settlement,  are  made  payable  at  fixed  terms  (c). 

2.  Money  provisions  by  landed  proprietors  axe  usually,  though  Provisions 
not  always,  made  chargeable  upon  or  payable  out  of  the  rents  of  rents  of  hent- 

able  estate. 

the  estate.  Although,  practically,  the  beneficiaries  have  under  this 
form  of  provision  a  mtich  better  sectirity  for  the  payment  of  their 
provisions  than  in  the  case  of  a  simple  obligation  by  a  person  whose 
capital  is  embarked  in  trade,  yet  in  point  of  law  their  interest  is  the 
same.  In  both  cases  the  free  estate  of  the  husband  or  father  is 
liable  in  payment  of  the  provisions ;  in  neither  case  does  the  obliga- 
tion confer  a  preference,  unless  the  proprietor  is  divested  of  a  por- 
tion of  his  estate  so  as  to  create  a  security  for  the  obligation  ((2). 
A  wife  is  always  a  creditor  for  her  provision,  while  the  children 
may  only  have  a  spea  successionis  in  obligations. 

Money  provisions  to  children,  whether  payable  in  the  first  in-  Conditions  as 
stance  out  of  the  personal  estate  or  out  of  land,  may  be  made  to  vary  etc.,  of  money 

provisions. 

(a)  Ersk.  1,  6,  41,  &  2,  9,  67 ;  see  (c)  Thomson  v.  Douglas^  15  July 
Palmer  v.  Sinclair,  27  June  1811,  1866,  18  D.  1240;  Trotter  v.'  Cun- 
F.  C. ;  Alexander  v.  Alexander,  26  ninghame,  26  Nov.  1889,  2  D.  140 ; 
Feb.  1830, 8  S.  602;  KermackY.  Storie,  Lockhart  v.  Lockhart,  1  Feb.  1839,  1 
1  July  1881,  9  S.  860.  D.  443. 

(b)  Retmier,  Walker,  1800, M.  "Pre-  (d)  See  Section  2,  infra. 
sumption,*'  No.  4. 
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in  amount,  according  to  circumstances.    A  frequent  stipulation  is, 
that  a  certain  sum  shall  be  payable  if  there  is  only  one  child ;  so 
much  if  there  are  two ;  and  a  certain  larger  sum  for  any  greater 
number ;  subject,  in  the  event  of  there  being  more  than  one  child, 
to  a  power  of  division  by  the  parents  or  the  survivor.    In  the  case 
of  provisions  to  the  younger  children  of  landed  proprietors,  the 
failure  of  heirs-male  may  be  taken  into  view  as  a  ground  for  in- 
creasmg  the  amount  of  the  provisions  to  daughters.    A  provision 
granted  to  daughters,  failing  heirs-male  of  the  marriage,  is  exigible 
though  a  son  be  bom,  if  he  predecease  the  father  (a).     As  proprie- 
tors of  unentailed  estates,  since  the  passing  of  the  Entail  Amend- 
ment Act,  are  no  longer  bound  by  substitutions  in  the  titles  of  their 
estates  carrying  the  succession  to  heirs-male,  but  may,  on  the  con- 
trary, settle  the  estate  on  the  eldest  daughter,  failing  male  issue  of  the 
marriage,  there  is  the  less  reason  in  their  case  for  the  introduction  of 
fluctuating  provisions  into  marriage-contracts.    The  amount  of  the 
provisions  to  widows  and  children  chargeable  by  entailed  proprietors 
upon  their  estates  's  regulated  either  by  the  powers  of  the  deed  of  en- 
tail, or  by  the  statu.es  enlarging  the  powers  of  entailed  proprietors  (b). 
In  settling  provisions  upon  younger  children,  care  must  be  taken 
to  exclude  the  child  who  may  succeed  to  the  estate  as  eldest  sur- 
vivor, or  otherwise,  from  the  benefit  of  a  share  in  the  fund.    In 
Cruickshank^a  Trs.  v.  Cruickshank  (c),  where  the  whole  rents  of  an 
estate  were  appropriated  as  a  fund  of  division  for  younger  children, 
on  the  narrative  that  the  eldest  son  was  otherwise  provided  for,  and 
the  father  obliged  himself  to  secure  a  provision  to  the  eldest  son 
equal  to  that  of  his  younger  children,  in  the  event  of  his  being 
deprived  of  the  inheritance  of  another  estate,  it  was  held,  upon  the 
occurrence  of  the  event  contemplated,  that  the  heir  had  no  right  to 
a  share  of  the  heritable  fund  provided  to  the  other  children,  but 
that  his  claim  was  against  the  surplus  estate. 


(a)  Erak.  3,  8,  88 ;  BeU'a  Prin.  § 
1961 ;  1  Fraser,  823,  and  cases  there 
cited. 

(b)  A&  the  statutory  and  case  law 
relative  to  the  proyiaions  that  may  be 
granted  by  entailed  proprietors  forms 
a  main  topic  of  discuasion  in  the  trea- 
tises on  the  law  of  entail,  it  is  unneces- 
sary that  we  should  enter  upon  the 


subject.  The  construction  of  marriage- 
contract  provisions  granted  by  entailed 
proprietors  falls  within  the  scope  of  our 
subject ;  but  questions  as  to  the  power 
of  the  proprietor  to  provide,  are  not 
questions  of  trust,  but  of  the  law  of 
property. 

(c)    Cruickshank's  Trs,  v.   OiiicX:- 
shanlc,  2  Nov.  1853,  16  D.  7. 


Sec.  I.] 


YOUNGER  CHILDREN'S  PROVISIONS. 


191 


Sometiines  an  heir  apparent  or  expectant  of  heritable  property  Obu^tion  to 
undertakes  an  obligation  in  a  contract  of  marriage  conditional  upon  children  out 
the  event  of  his  succeeding  to  the  estate.    It  would  seem^  notwith-  hentanoe. 
standing  the  8th  section  of  11  &  12  Victoria,  cap.  36,  that  such 
obligation  does  not  create  a  jits  qucBsitum  in  the  children  so  as  to 
prevent  the  granter  from  consenting  to  a  disentail  (a).     In  one 
case,  where  a  husband  obliged  himself  by  ante-nuptial  contract  to 
provide  a  certain  sum  to  the  younger  children  of  the  marriage, 
provided  he  should  succeed  either  to  the  whole  of  certain  estates,  or 
to  such  part  thereof  as  should  be  of  the  yearly  value  of  L.3000, 
and  he  succeeded  to  the  whole,  the  Court  held  that  the  provisions 
were  due,  and  that  it  was  irrelevant  to  allege  that  the  yearly  value 
of  the  whole  estate  was  under  L.3000  (b). 

Obligations  are  frequently  undertaken  by  the  parents  of  the  Obligation  by 

^  .  .,  .  parentB  of  the 

contracting  parties  to  provide  certam  sums  to  the  children  of  the  contracting 
contemplated  marriage,  which  may  be  payable  to  such  children 
immediately  on  the  death  of  the  grandparent,  or  may  be  burdened 
with  a  life  interest  in  favour  of  one  or  both  of  the  spouses.  A 
father,  in  settling  a  fixed  provision  on  his  daughter,  may  undertake 
that,  in  the  eventual  distribution  of  his  estate,  she  shall  receive  as 
large  a  portion  as  his  other  children.  In  a  case  where  the  wife's 
father  bound  himself  to  pay  to  her  after  his  death  a  sum  equal  to 
"  the  portion  or  fortune"  which  any  of  his  other  daughters  might 
have  from  him,  and  he  afterwards,  in  the  marriage-contract  of 
another  daughter,  bound  himself  to  pay  her  L.2000  at  his  death, 
with  interest  from  the  date  of  the  marriage,  it  was  held  that  the 
daughter  first  married  was  entitled  to  claim  an  equivalent  for  the 
whole  sum  received  by  her  sister,  inclusive  of  interest  (c).  In 
another  case,  the  father  of  the  husband  bound  himself  to  pay  his 


(a)  Pet.  MaxweU,  27  Feb.  1857,  19 
D.  571.  The  section  (11  &  12  Vict. 
c.  86,  sec.  8)  provides,  that  where  the 
heir  in  possession  or  heir  apparent 
shall  "  have  eecnred,  by  obligation  in 
any  marriage-contract,  (he  descent  of 
mch  estate  upon  the  issue  of  the  mar- 
riage," it  shall  not  be  competent  to 
disentail  until  the  birth  of  a  child  who, 
by  himself  or  guardian,  shall  consent, 
unless  the  trustees  of  the  contract  shall 


consent  to  the  application.  In  this 
case  the  Court  held  the  consent  of  the 
father,  and  also  of  the  trustees  of  the 
maxriage-oontract,  sufficient  to  obviate 
any  objection  to  the  disentail  on  the 
score  of  the  interest  of  the  younger 
children. 

(6)  Ershne  v.  WiUiams,  14  Dec.  1843, 
6  D.  226. 

(c)  Macqueen  v.  Nasmyth,  29  Jan. 
1831,  9  S.  855. 
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Earl  of 
GaUowaif  y. 
Staoart, 


Provision  by 
way  of  joint- 
ure. 


Value  of 
estate,  at  what 
period  to  be 
estimated. 


son  a  portion  of  L.IOOO,  and  also  ^  to  put  him  on  an  equal  footing" 
with  the  other  younger  children.  He  afterwards  settled  an  annuity 
of  L.200  a  year  upon  his  daughter,  payable  from  the  date  of  her 
marriage.  It  was  found  that  the  son  was  entitled  to  an  equivalent 
for  the  annuity,  and  that  the  father's  obligation  was  not  discharged 
by  leaving  his  son  a  share  of  the  residuary  estate  equal  to  that  of 
the  other  children  (a). 

Again,  where  a  father  undertook  by  the  marriage-contract  of 
his  son  to  secure  a  money  provision  to  the  children  of  the  marriage, 
provided  that,  if  the  son  succeeded  to  a  certain  entailed  estate,  he 
should  relieve  him  of  the  obligation  by  "  well  and  effectually  charg- 
ing the  estate,"  and  the  son  eventually  succeeded  to  the  entailed 
estate,  but  not  till  after  the  provisions  had  been  paid,  it  was  held 
that  the  son's  heir  of  entail  was  not  entitled  to  charge  the  provisions 
upon  the  estate,  on  the  footing  that  he,  as  his  f ather^s  representative, 
was  acting  in  fulfilment  of  the  marriage-contract  obligation  (6). 
Where  a  wife's  father  undertook  to  provide  her  in  a  share  of  his 
father's  succession,  which  had  not  yet  opened  to  him,  and  eventu- 
ally the  succession  was  exhausted  by  the  payment  of  debts  and  the 
widow's  terce,  it  was  held  that  a  sum  which  the  obligant  ultimately 
received  as  the  representative  of  his  mother,  including  a  portion  of 
her  terce,  was  not  subject  to  the  marriage-contract  obligation  (c). 

3.  The  most  usual  mode  of  making  a  provision  for  the  widow  of 
a  landed  proprietor,  is  by  way  of  jointure,  which  is  a  fixed  annuity 
payable  out  of  the  rents  of  the  estate.  The  husband  obliges  himself 
to  inf ef t  her  in  security.  The  annuity  is  considered  to  be  charge- 
able with  a  proportion  of  the  public  burdens  exigible  from  the 
estate  (t2). 

Where  a  jointure  is  fixed  at  a  certain  proportion  of  the  rent, 
the  value  must  be  struck  as  at  the  death  of  the  husband,  and  not 
at  the  time  of  the  constitution  of  the  annuity,  as  is  the  case  with  a 
provision  by  way  of  locality  (e).    Where  the  annuity  is  made  pay- 


(a)  Threskie  v.  Threshk's  Tra.,  8 
Feb.  1845,  7  D.  403. 

(6)  Earl  of  Galloway  v.  Stewart,  28 
Nov.  1861,  24  D.  93. 

(o)  Spalding  v.  Small,  13  Nov.  1821, 
1  S.  123. 


(d)  Erskine,  2,  9,  61 ;  Bankton,  1, 
651  and  658;  1  Fraser,  799,  and  caseB 
there  cited. 

(e)  Douglasr. Douglas^l^^i&y \S22, 
1  S.  446^  Rothes  v.  Rothes,  29  Jan. 
1829,  7  S.  339 ;  Macpherson  v.  Mac^ 
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able  at  the  first  term  after  the  hasband*s  death  out  of  the  rents  of 
his  estate,  it  seems  to  be  doubtful  whether  the  widow  can  claim 
from  the  husband's  executors  a  proportion  corresponding  to  the 
portion  of  the  current  term  that  had  elapsed  before  his  death.  In 
one  case,  where  the  Court  thought  that  the  annuity  was  intended 
to  run  from  the  period  of  death,  and  not  from  the  first  term  there- 
after, a  claim  against  the  executor  was  sustained  (a). 

4.  Provisions  to  wives  by  way  of  locality  are  not  often  met  Provisiona 

,by  way  of 

with,  except  in  the  settlements  of  entailed  proprietors.  As  it  is  locality. 
necessary,  in  virtue  of  the  provisions  of  the  Entail  statute,  that  all 
exceptions  to  the  prohibition  against  the  contracting  of  debt  should 
be  definitively  settled  by  the  entail,  it  follows  that  the  powers  of 
heirs-substitute  in  the  matter  of  providing  for  widows  and  children, 
are  circumscribed  by  the  original  grant.  In  order  that  these  might 
not  become  too  restricted,  in  consequence  of  the  tendency  of  landed 
property  to  rise  in  value,  the  powers  of  burdening  conferred  by 
entailers  have  usually  been  made  to  bear  a  certain  proportion  to 
the  rental ;  being,  in  the  case  of  provisions  to  children,  fixed  at  so 
many  years'  rent ;  and  in  the  case  of  widows,  restricted  either  to  a 
certain  proportion  of  the  free  rental,  or  to  the  rental  of  a  certain 
portion  of  the  lands,  called  locality  lands,  in  which  the  husband  is 
at  liberty  to  secure  his  wife  by  infeftment  (6).  In  estimating  the 
value  of  provisions  to  wives  and  children,  whether  having  relation 
to  the  rental  or  the  lands,  the  rent  of  valuable  shootings  must  be 
taken  into  account,  whether  they  are  actually  let  or  not  (c). 

The  value  of  locality  lands  is  taken  as  at  the  time  of  the  con-  At  what  period  « 
stitution  of  the  provision,  and  not  as  at  the  husband's  death  (d).  laSdTiB^to  be  ^ 
But  this  principle  seems  to  have  been  tmsettled  by  the  final  decision  ®***'"*    ' 
of  the  Court  in  the  case  of  Menzies,  where  the  value  of  the  shootings 
was  directed  to  be  estimated  as  at  the  death  of  Sir  Neil  Menzies,  the 


pherson,  24  May  1839,  1  D.  794 ;  and 
see  Menzies  y.  Menzies^  10  July  1855, 
17  D.  1090. 

(a)  Cndckshank  y.  Sandeman,  16 
Feb.  1848,  5  D.  643.  See  Chapter 
XXXVI.  Section  III.  (Legadee). 

(6)  BeU'B  Com.  (5th  Ed.)  I.  637 ;  1 
Fraser,  801. 

(c)  Menzies  v.  Menzies^  10  Mar. 
1852,  14  D.  651 ;  see  10  July  1855, 

VOL.  II. 


17  D.  1090.  See  Macpherson  y.  Mac- 
pherson,  13  Aag.  1846,  5  Bell,  280 ; 
24  Mar.  1839, 1  D.  794,  locality  cases. 
Leith  y.  Leith^  5  June  1862,  as  to 
children's  proyisions. 

(d)  Bell's  Com.,  5  Ed.,  I.  55;  Mal- 
colm y.  Malcolm,  21  Nov.  1823,  2  S. 
514 ;  Agnew  y.  Agnew,  10  Dec.  1810, 
reported  in  a  note  to  case  of  Gordon, 
24  Jan.  1811,  F.  C. 

N 
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Provisioiifl  of 
conquest 


granter  of  the  locality  (a).  As  in  the  case  of  a  jointure,  a  liferentrix 
by  way  of  locality  is  liable  for  a  share  of  the  public  burdens,  etc.  (b) ; 
and  she  is  also  liable  to  defray,  out  of  her  part  of  the  rents,  the 
expense  of  necessary  repairs  (c),  but  not  of  improvements  or  extra- 
ordinary  expenses  (d).  A  liferentrix  of  locality  is  subject  to  the 
usual  restrictions  of  liferenters  by  coustitutiou  in  re^  to  the 
cutting  of  trees  (e)  and  working  of  minerals  (/) ;  and  of  course  she 
is  not  liable  to  the  obligations,  nor  entitled  to  the  privileges  of  a 
superior  (jr). 

5.  Another  form  of  marriage-contract  provision,  which  however 
is  now  seldom  resorted  to,  is  that  in  which  the  husband  settles  the 
conquest  of  the  marriage  upon  his  widow  and  children  in  certain 
proportions,  or  by  way  of  a  destination  in  liferent  and  fee.  ^'  Con- 
quest "  represents  the  acquisitions  of  the  husband  during  the  mar- 
riage,  exclusive  of  what  he  may  acquire  by  succession  (A),  be- 
quest (t),  or  donation  (k).  The  ascertainment  of  conquest,  there- 
fore, inyolves  an  inquiiy  into  the  worth  of  the  husband  at  the  date 
of  the  marriage,  unless  the  amount  be  conventionally  fixed  by 
specifying  the  extent  of  the  deduction  to  be  made  from  the  free 
estate  at  the  dissolution  of  the  marriage  (I).  If  it  appear  that  the 
parties  to  the  contract  meant  to  attach  a  conventional  meaning  to 
the  word  ^'  conquest,''  their  definition,  and  not  the  legal  meaning 
of  the  word,  will  constitute  the  law  of  their  succession  (m).  As 
provisions  of  conquest  are  quite  obsolete  in  practice — most  of  the 
cases,  indeed,  belonging  to  the  seventeenth  and  early  part  of  the 


(a)  Menziea  y,  Menzies^  10  July  1855, 
17  D.  1090. 

(h)  Ersk.  2,  9,  61 ;  1  Fraaer,  801, 
and  cases  there  cited* 

(c)  Ersk.  2,  9,  60 ;  Scot  v.  Haly- 
burton,  27  June  1828,  2  S.  485 ;  Cun- 
ingham  v.  CSiuingham,  1783,  M.  8275. 

(d)  Anstrutherr.Anstruther,  14  May 
1823,  2  S.  806;  Moreham  v.  VinesUm, 
1679,  M.  8499 ;  Stair,  2,  6,  19. 

(c)  See  Ersk.  2,  9,  58;  Dickson  v. 
Dickson,  24  Jan.  1828,  2  S.  152 ;  Mac- 
alister^s  Tra.  v.  Macalister,  27 'June 
1851,  18  D.  1239. 

(/)  See  Douglas  v.  Douglas,  15  May 


1822,  1  S.  408 ;  WaddeU  v.  WaddeU, 
21  Jan.  1812,  F.  C. 

(g)  BeU'B  Piin.  §  1055 ;  Henderson 
V.  Mackenzie,  19  Feb.  1886.  See  Gib- 
son-Craig v.  Cochran,  23  Sept.  1841, 
2  Rob.  446,  affg.  16  S.  1382. 

(h)  Stair,  8,  5,  22 ;  Ersk.  8,  8,  48 ; 
BeU's  Frin.  §  1795. 

(0  Rae  V.  Rae,  28  Jan.  1810,  F.  C. 

(k)  1  Fraser,  757,  citing  Mercer  v. 
Mercer,  1780,  M.  3054;  and  Kames' 
Elucid.,  Ed.  1777,  p.  41. 

(0  Hunter's  Trs,  v.  Campbell,  25 
May  1839,  1  D.  817. 

(m)  Stair,  3,  5,  52  ;  and  cases  cited 
there,  and  in  1  Fraser,  757. 
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eighteenth  centuries — ^it  is  unnecessary  to  occupy  space  with  any 
further  comment  on  their  construction. 

6.  Again,  a  husband  may  provide  his  wife  or  children  in  certain  Provirion 
specific  moveable  funds  or  property,  or  may  bind  himself  te  execute  funds. 
an  assignation  of  such  subjects  in  their  favour.  For  example,  a 
husband  may,  and  frequently  does,  bind  himself  to  insure  his  life 
for  the  benefit  of  his  family,  and  to  pay  the  premiums  as  they  fall 
due,  either  directly  to  the  insurance  office,  or  to  the  trustees  of  the 
contract  (a).  A  destination  in  a  policy  of  assurance  to  the  wife  of 
the  insured  and  her  representatives,  is  a  valid  mode  of  creating  a 
provision  in  her  favour  (b) ;  though  it  is  doubtful  whether  a  provi- 
sion can  be  created  by  taking  a  bank  deposit  receipt  payable  to  the 
wife  (c).  If  the  husband  should  afterwards  become  unable  from 
poverty  to  pay  the  premiums,  he  may,  it  would  seem,  upon  applicar 
tion  to  the  Court,  receive  authority  to  apply  the  money  to  the  sus- 
tentation  of  the  family  (d). 

Another  example  of  a  provision  of  specific  moveable  subjects  by  Provision  of 
marriage-contract,  occurs  in  the  destinations,  so  frequent  in  such 
deeds,  of  the  household  furniture  to  the  wife,  sometimes  in  liferent, 
and  sometimes  in  fee,  or  with  a  right  on  the  part  of  the  children  to 
redeem  it  at  a  certain  price,  and  within  a  specified  period.  In  the 
case  of  settlements  of  considerable  landed  estates,  where  the  family 
residence  goes  to  the  heir  and  not  to  the  widow,  it  is  usually  pro- 
vided that  the  furniture  is  to  go  with  the  mansion-house,  the  heir 
being  sometimes  taken  bound  to  pay  a  money  equivalent  to  the 
widow  or  the  personal  representatives.  It  seems  to  have  been  con- 
sidered at  one  time,  that  a  liferent  of  the  furniture  in  a  mansion- 
house  only  entitled  the  liferenter  to  use  it  within  the  house,  not  to 
cany  it  elsewhere  (e).  Liferent  of  furniture  is  a  somewhat 
anomalous  description  of  right,  as  the  subject  is  liable  to  deteriora- 
tion ;  and  we  do  not  think  that  at  the  present  day  the  Court  would 
be  disposed  to  control  the  liferenter^s  use  of  it,  or  to  interfere,  un- 
less for  the  purpose  of  preventing  an  alienation  (  /). 

(a)  Bell's  Com.,  5th  Ed.,  I.  689  ;  1  (d)  Gibib  v.  Pitcaim,  8  June  1839, 

Praaer,  766.  1  D.  889. 

(6)  OaUoway   v.    Craig^    17   Jnly  (e)  Cochran  v.  Cochran^  1765,  M. 

1861,  23  D.  Ap.  Ca.  12,  22  D.  1211.  8280. 

(c)  CuOiiU  v.  Bums,  20  Mar.  1862 ;  (/)  See  1  Fraser,  759  ;    2  Bell's 

24  D.  849.  Illustrations  141. 
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We  have  elsewhere  noticed  the  constractio]i  of  terms  occurring 
in  bequests  of  household  furniture,  plate,  pictures,  and  articles  of 
domestic  utility  or  ornament  (a).  The  principles  of  construction, 
it  is  needless  to  say,  are  identical,  whether  the  expressions  occur  in 
a  legacy  or  a  provision  inter  vivos. 

With  regard  to  provisions  in  favour  of  the  husband,  little  need 
be  said.  Any  money  contributed  by  the  wife  or  her  parents  on  the 
occasion  of  her  marriage,  is  either — (1)  settled  to  her  own  use,  ex- 
clusive of  her  husband's  jus  marid  and  right  of  administration, 
with,  or  without  an  ulterior  destination  to  the  children  of  the  mar-* 
riage ;  or,  (2)  paid  over  to  the  husband  absolutely ;  or  (3)  vested 
in  trustees  for  the  liferent  alimentary  use  of  the  spouses  and  the 
survivor,  fee  to  the  children,  restrictable  to  liferent,  and  subject  to 
a  power  of  division.  As  regards  money  paid  over  to  the  husband 
— ^tocher,  dos — ^little  need  be  said ;  for,  when  the  money  is  paid,  it 
becomes  his  absolute  property,  and  no  questions  can  arise  regard-* 
ing  it.  If  not  paid  on  the  completion  of  the  contract,  he  may 
have  an  action  against  the  wife's  father,  or  other  relative  by  whom 
it  was  promised;  but  it  would  seem,  on  the  authority  of  the 
older  cases,  that  where  the  tocher  comes  directly  from  the  wife, 
payment  is  presumed  more  easily  than  in  the  case  of  an  ordinary 
debt  (b). 

Where,  instead  of  an  immediate  payment,  an  obligation  is  under- 
taken by  the  wife's  relatives  to  settle  a  certain  share  of  succession 
upon  the  family,  it  seldom  happens  that  the  husband  takes  any 
interest  under  an  arrangement  of  that  nature.  The  obligation 
usually  is  to  settle  a  certain  sum  upon  the  wife  in  liferent,  and  the 
children  in  fee.  Some  examples  of  this  form  of  provision  have  been 
noticed  at  the  commencement  of  the  chapter.  The  cases  on  the 
law  of  vesting  afford  numerous  examples  of  such  provisions  (c). 

The  conveyance  by  the  wife  to  the  husband  of  a  fund  in'^name 
of  tocher,  in  an  ante-nuptial  contract,  gives  him  a  vested  right  in 


(o)  See  Chapter  XXXVI.  Section 
II.  (Legacies)  ;  and  also  supra^  I.  135. 

(h)  See  the  cases  collected  in  1 
Fraser,  780,  where  the  reader  will  also 
find  a  summary  of  the  older  decidons 
upon  a  variety  of  points  in  the  law  as 
to  tocher,  which  are  now  of  little  im  • 


portance,  as  it  is  now  the  nniyersal 
practice  to  make  the  disposal  of  the 
wife^s  fortune  the  subject  of  express 
stipulation  in  the  contract. 

(c)  Chapter  XLIV.,  Law:  of  r  Post- 
poned  Vesting. 
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possession,  which  transmits  to  his  representative,  and  may  be 
attached  by  his  creditors.  After  the  husband's  death,  the  wife 
cannot,  in  a  question  with  his  creditors,  plead  retention,  on  the 
ground  that  the  provisions  in  her  favour  have  not  been  imple- 
mented (a).  Mr  Fraser  is  of  opinion,  that  if  payment  were  de- 
manded by  the  husband  himself,  he  would  not  be  entitled  to  it 
without  at  the  same  time  tendering  such  security  for  the  wife's 
provisions  as  he  might  by  the  contract  have  agreed  to  give  (b)  ;  and 
this  seems  reasonable. 


Section  n. 

HOW  PROVISIONS  BY  ANTE-NUPTIAL  CONTRACT  MAT  BE 

SECURED. 


The  rules  on  this  subject  admit  of  being  stated  in  very  brief 
compass.  The  application  of  these  rules  to  the  construction  of  the 
different  kinds  of  provisions  which  have  been  described  in  the  pre- 
ceding section,  has  given  rise  to  questions  not  unattended  with 
difficulty. 

The  leading  principle  is,  that  a  simple  unilateral  obligation  in  a  Obligation  in 
marriage-contract  in  favour  of  one  of  the  parties  is  onerous,  the  contracting 
marriage  being  regarded  as  a  counter  prestation.    The  wife  has  ^^^^^ 
therefore  a,  jus  creditiy  entitling  her  to  rank  with  other  creditors  for 
the  value  of  her  provisions  (c).      Provisions  to  children,  on  the  Obligation 

^  ^   .  ,  .  in  favour  of 

Other  hand,  are  only  onerous  in  the  event  of  their  being  made  children  not 

payable  at  a  period  which  may  arrive  before  the  death  of  the  father,  prestabie 

by  whom  they  are  promised ;  as,  for  example,  at  the  dissolution  of  dissolution  of 

the  marriage  ;  or  at  the  majority  or  marriage  of  the  child  (d),  or  ®  n**"™*®- 
by  being  made  to  bear  interest  from  such  a  period  (e). 


(a)  BosweU  v.  Miller,  4  Feb.  1846, 
8  D.  430 ;  Greenhill  v.  Aitken,  24 
June  1824,  3  S.  169 ;  Woollen  Manu- 
factory of  Haddington  v.  Gray,  1761, 
M.  9144. 

(b)  1  Fraaer,  781. 

(c)  Accordingly,  in  the  event  of  the 
husband^B  bankruptcy,  the  wife  may 
rank  for  the  provisionB,  as  for  a  con- 


tingent claim,  under  the  Bankruptcy 
Act. 

(d)  Adv.-Gen.  v.  Trotter,  14  Jan. 
1847,  Exch.  Rep. ;  Cruikshanlc's  Trs. 
V.  Cruibskank,  2  Nov.  1858,  16  D.  7  ; 
Jolly  V.  Graham,  24  Feb.  1824,  2  S. 
730.^ 

(e)  Mackenzie's  Crs,  v.  Ilia  Children, 
1792,  M.  12924.    Compare  these  cases 
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Whether  a 
marriage- 
contract  pro- 
vision can  eyer 
be  r^arded  as 
testamentary. 


Buleas  to 
children's 
jut  credUi 
stated  by  Lord 
Moncreiif. 


It  18  needless  to  inquire  into  the  reason  of  the  distinction.  It 
probablj  originated  in  the  notion,  that  provisions  to  children  pay- 
able after  death  were  of  a  testamentary  character.  That  reason, 
at  all  events,  is  ho  longer  valid ;  for  it  has  been  solemnly  decided 
by  the  Court  of  Exchequer,  in  a  case  where  a  sum  of  money  was 
provided  by  the  husband  in  his  ante-nuptial  contract,  payable  to 
the  children  of  the  marriage  at  the  first  term  of  Whitsunday  or 
Martinmas  after  the  husband's  death,  and  which  was  declared  to  be 
in  full  of  legitim  and  execviryy  that  a  provision  of  this  nature  was 
not  testamentary,  and  therefore  not  liable  to  legacy  duty  (a).  Lord 
Fullerton,  however,  observed^  that  even  in  marriage-contracts  there 
might  be  provisions  of  such  a  clearly  testamentary  character  as  to 
bring  the  deed  within  the  category  of  a  testamentary  instrument ; 
and  he  instanced  the  case  of  a  settlement  by  marriage-contract  of 
all  the  estate  belonging  to  the  parties  at  their  death  (6). 

The  rules  according  to  which  the  right  of  the  children  is  de- 
termined to  be  either  a  jvs  erediti  or  a  spes  successionisy  are  suc- 
cinctly explained  in  the  following  passage  from  Lord  Moncreiff's 
opinion  in  a  leading  case  (c)  : — 

^^  1.  I  understand  the  rule  of  law  to  be,  that  under  such  mar- 
riage-contracts the  children  have  a  jiu  creditiy  giving  them  such  a 
right  against  the  creditors  of  their  father,  if  the  provision  is  so 
conceived  as  that  there  was  or  might  be  a  direct  interest  accruing 
to  them  in  the  lifetime  of  the  father.  As,  for  example,  if  the  pro- 
vision is  made  payable  on  the  marriage  or  majority  of  the  child, 
though  such  event  should  happen  in  the  lifetime  of  the  father; 
or  if  the  provision  is  declared  to  bear  interest  from  any  such  term 
which  might  be  in  his  lifetime ;  or  if  it  is  declared  to  be  payable 
at  the  dissolution  of  the  marriage,  or  to  bear  interest  from  and 
after  that  event,  which  may  happen  by  the  wife's  predecease. 


with  Mactavish,  1787,  M.  12922  ;  and 
Brown  v.  Govan,  1  Feb.  1820,  F.  C, 
where  the  provisions,  not  being  pay- 
able at  a  time  certain,  were  held  not 
to  confer  &ju8  erediti, 

(a)  Adv. 'Gen,  v.  Trotter,  14  Jan. 
1847,  Exch.  Kep. 

(b)  See  p.  34  of  the  separate  re- 
port. SGQdiiBO  Somerville  v.  Somerville, 
18  May  1819,  F.  C,  where  a  delivered 


deed  was  presumed  to  be  ambulatory 
and  revocable,  because  it  conveyed  the 
universitas  of  the  granter's  estate. 

(c)  Goddard  v.  Stewards  Children^ 
9  Mar.  1844, 6  D.  1018.  See  the  doc- 
trine explained  also  in  the  leading 
opinion  in  Uerries^  Farquhar^  ff  Co.  v. 
Broton,  9  Mar.  1838,  16  S.  964 ;  and 
in  Bell's  Com.,  5th  Ed.,  I.  640. 


^ 
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^^  2.  But,  on  the  other  hand,  if  the  provision  is  so  conceived 
that  the  principal  is  not  payable  till  after  the  father^s  death,  and 
does  not  bear  interest  from  any  earlier  term,  and  where  no  actual 
benefit  or  interest  can  be  claimed  or  taken  in  his  lifetime,  there  is 
no  jus  crediti  vested  in  the  children  as  against  onerous  creditors. 
In  respect  of  the  father  and  his  heirs,  they  are  no  doubt  creditors ; 
but  in  respect  of  his  creditors,  they  are  merely  heirs,  having  no 
more  than  a  apes  successionis. 

^^  3.  I  understand  it  also  to  be  a  fixed  rule,  that  it  has  no  effect 
in  conf  erritil^  a  jus  crediti  on  the  children,  that,  instead  of  the 
husband  being  simply  bound  to  pay  a  sum  to  the  children,  he 
engages  to  provide  and  secure  a  sum  so  payable. 

^^  4.  But  if  he  actually  lends  out  the  money,  or  constitutes  a 
trust,  or  grants  heritable  security  to  the  wife  or  any  other  person 
in  name  of  the  children,  with  absolute  warrandice,  it  constitutes  a 
fee  in  the  children,  which  will  prevail  against  onerous  creditors  "  (a). 

It  may  further  be  observed,  that  ambiguous  expressions,  point-  Term  of  pay- 
ing to  a  period  of  distribution  other  than  the  death  of  the  father,  the  words  of 
will  not  control  the  express  terms  of  the  destination  in  a  question 
as  to  the  quality  of  the  right  conferred.  For  example,  in  the  case 
from  which  the  foregoing  rules  have  been  extracted,  the  father, 
after  obliging  himself  to  content,  pay  and  secure  to  the  issue  of 
the  marriage,  existing  at  the  dissolution  thereof y  a  certain  sum,  de- 
clared that  the  children's  provisions  should  be  payable  in  ^qual 
instalments  at  twelve  and  twenty-four  months  after  his  decease.  It 
was  held  that  the  children  had  no  jus  crediti  (b). 

Such  being  the  nature  of  the  personal  obligations  which  a  bus-  Proyisions 
band  may  undertake  for  the  benefit  of  his  wife  or  children,  it  is  a  ^a  coDyey- 
question  of  conveyancing  rather  than  of  trust  law — by  what  kind  ^bjects^^thei^ 
of  deed  or  conveyance  real  security  may  be  given  for  the  fulfil-  ^aSes^ru?" 
ment  of  the  obligation.     By  real  security,  we  mean  (though  the 
expression  is  perhaps  not  strictly  accurate)  the  security  afforded 
by  a  preferential  right  to  property,  whether  heritable  or  moveable 
in  its  nature.    The  answer  is,  that  such  security  may  be  given  by 

(a)  6  D.  1023.  Court  held  that  no  jus  crediti  was  oon  • 

(b)  Goddard  v.  StewarVs  Children^  f  erred,  but  that  the  children  were  en- 
ut  stipra.  See  Brovming  v.  Browning's  titled  to  challenge  any  gratuitous  deed 
Trs.,  26  May  1837,  15  S.  999,  where  of  the  father  executed  to  their  preju- 
the  destination  was  similar,  and  the  dice. 


Trustees. 
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ProTisions  to 
Wife. 


ProvisioDB  to 
children. 


Preferenoe 
may  be  con- 
ferred by  con- 
veyance aJUr 
marriage. 


a  completed  conveyance,  either  to  the  beneficiaries  under  the  con- 
tract, or  to  trustees  for  their  behoof.  Thus,  provisions  in  favour  of 
a  wife  may  be  secured  by  infefting  her  in  lands  for  her  own  use, 
exclusive  of  the  husband's  rights,  or  by  assigning  personal  bonds, 
policies  of  assurance,  stock,  or  other  moveable  rights,  to  her,  under 
the  same  form  of  destination,  and  duly  intimating  the  assigna- 
tion (a).  The  same  result  may  be  attained  indirectly  by  a  con- 
veyance to  trustees  for  the  wife's  behoof.  On  the  other  hand,  it  has 
been  decided' (and  the  exception  illustrates  the  principle  of  the  rule 
which  we  have  enunciated)  that  a  husband  cannot  give  his  wife  a 
preference  over  furniture  or  corporeal  moveables  which  he  retains 
in  his  possession  (&).  The  reason  is  obvious.  In  the  cases  of 
heritable  property  and  jura  incarporalioy  legal  possession  is  given 
to  the  wife  in  the  one  instance  by  registration ;  in  the  other,  by  inti- 
mation ;  and  those  who  have  the  means  of  knowing  anything  about 
the  title  to  such  property,  are  at  the  same  time  notified  of  the 
wife's  separate  interest  in  it.  But  it  is  impossible  to  separate  the 
possession  of  the  wife  from  that  of  the  husband  in  the  case  of  cor- 
poreal moveables ;  and  accordingly,  if  it  were  intended  to  create  a 
security  over  such  property  in  fulfilment  of  a  marriage-contract 
obligation,  it  would  be  necessary  not  only  to  vest  the  title  to  the 
property  in  trustees,  but  to  place  the  property  itself  in  neutral 
custody. 

Provisions  to  children  may  in  like  manner  be  secured,  so  as  to 
give  a  preference  over  the  diligence  of  creditors,  by  means  of  a 
conveyance  of  heritable  or  moveable  property  to  trustees  for  their 
behoof,  or  to  one  of  the  parents  for  liferent  use  only,  and  as  fiduciary 
fiar  for  the  children  of  the  marriage. 

It  is  carefully  to  be  observed  that  the  onerosity  of  the  provision 
arises  upon  the  obligation  in  the  marriage-contract ;  and  therefore, 
although  the  contract  be  silent  on  the  subject  of  security^  yet  if  the 
husband  afterwards  settle  property  upon  his  wife  or  children,  in 
one  or  other  of  the  modes  we  have  mentioned,  in  implement  of  his 
obligations,  the  security  will  be  as  valid  and  effectual  as  if  it  had 

(a)  And  it  would  appear,  that  in      most  prevail  {Rosa  v.  Afasson^  3  Feb. 
the  event  of  a  variance  between  the      1843,  5  D.  483). 
destination  in  the  marriage-contract  (ft)  Campbell  v.  Stewart,  13  June 

and  that  in  the  security,  the  former      1848,  10  D.  1280;  Broum  y.  Fleming, 

19  Dec.  1850,  13  D.  373. 
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formed  a  part  of  the  contract.  And  after  security  has  been  given 
for  a  marriage-contract  provision,  it  is  of  little  consequence  whether 
the  obligation  were  or  were  not  of  such  a  nature  as  to  confer  a 
juB  credid  on  the  children.  We  mean,  it  is  immaterial,  in  con- 
sidering whether  a  preference  has  been  effectually  secured,  to  in- 
quire whether  the  provisions  were  payable  at  a  time  which  might 
happen  before  the  death  of  the  father;  for  the  nature  of  the 
security  transaction  is,  that  the  father  divests  himself  of  his  pro- 
perty in  favour  of  his  children,  whose  right,  therefore,  is  no  longer 
limited  to  a  personal  claim  against  the  f  ather  s  estate,  but  is  of  a 
similar  nature  to  that  of  any  other  creditor  holding  a  real  security. 
The  father  may,  according  to  the  nature  of  the  transaction,  retain 
the  liferent  of  his  estate,  or  he  may  retain  the  radical  right  to 
the  fee,  subject  to  the  children's  security;  but  to  the  extent  to 
which  the  children  are  secured,  the  property  is  theirs. 

This  was  one  of  the  points  decided  in  the  Clanranald  case  (a).  fferneg^Far- 
where  the  husband,  by  his  ante-nuptial  contract,  bound  himself  to  v.  Brovm, 
pay  a  certain  sum  to  the  children  of  the  marriage,  payable  six 
months  after  his  death,  subject  to  a  reserved  power  of  division, 
and  granted  warrant  for  infefting  the  trustees  of  the  settlement  in 
security ;  and  the  trustees  took  infeftment.    The  estates  were  dis- 
poned to  the  granter  himself  and  a  certain  order  of  heirs,  subject 
to  the  younger  children's  provisions.     In  these  circumstances,  it 
was  held  by  the  whole  Court,  in  an  action  raised  by  subsequent 
creditors  of  the  husband,  that  the  trustees  for  the  younger  children   ' 
were,  "  in  their  character  os  trustees  inf ef t  in  security,  entitled  to 
compete  ^th  the  diligence  of  the  pnrsuers,  and  to  rank  in  their 
proper  order,  according  to  their  right  of  preference  conferred  by 
their  said  security"  (6). 

In  what  has  been  said  respecting  the  onerosity  of  marriage-  How  f ar  insoi- 
contract  provisions,  whether  resting  in  obligatione  or  fortified  by  time  of  grant- 
security,  it  has  been  assumed  that  the  father,  at  the  time  of  grant-  -^^e's  provi- 
ing  the  provision,  was  solvent.    With  respect  to  provisions  to 
wives,  there  is  authority  for  holding,  that  even  although  the  hus- 
band were  insolvent  at  the  marriage,  the  provision,  if  in  obligationey 
might  be  sustained  to  the  extent  of  what  the  Court  would  consider  a 

(a)  Berries,    Farquhar,   j-    Co,   v.  (ft)  16  S.  982. 

Brown,  9  Mar.  1838,  16  S.  948. 


810D. 
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Provisions  to 
children  may 
be  cut  down 
by  proof  of 
insolvency. 


Obligation  to 
seoare  provi- 
sions is  ful- 
filled by  in- 
vesting tbe 
amount. 


reasonable  and  moderate  provision  in  the  circumstanees  (a).  In 
judging  of  the  reasonableness  of  the  provision^  the  wife's  situation 
and  fortune  before  marriage  are  to  be  taken  into  consideration  (6). 
If  she  have  obtained  security  for  her  provisions,  the  question  of 
solvency  is  immaterial,  because  she  is  entitled  in  a  competition  with 
creditors  to  the  full  benefit  of  her  preference  (c). 

Children  do  not  appear  to  have  any  right  to  their  provisions, 
even  when  these  are  made  payable  before  the  father^s  death,  if  he 
were  insolvent  at  the  time  of  granting  the  obligation  in  their  favour, 
unless  their  right  has  been  secured  by  a  conveyance  to  trustees. 
If  it  has  been  so  secured,  they  will  be  entitled  to  the  benefit  of  the 
security.  Thus,  where  a  wife,  by  post-nuptial  deed  of  settlement, 
conveyed  her  share  of  her  father^s  succession  to  trustees  upon  trust 
for  the  spouses  in  liferent,  and  the  children  of  the  marriage  in  fee, 
and  the  spouses,  having  become  the  sole  surviving  trustees,  assigned 
their  right  to  another  party  upon  trust,  to  recover  the  succession 
in  question  from,  the  trustees  of  the  wife's  father,  and  to  invest  it 
in  terms  of  the  post-nuptial  settlement,  and  the  assignation  was 
duly  intimated  before  the  husband  was  declared  bankrupt,  it  was 
held  that  the  assignation  gave  the  children  a  preference  over  the 
husband's  arresting  creditors  (d).  In  a  later  case,  the  Court, 
under  very  similar  circumstances,  sustained  the  children's  pre- 
ferential right  to  the  fee,  but  found  that  the  liferent,  which  had 
been  settled  to  the  use  of  the  husband,  was  subject  to  the  diligence 
of  his  creditors,  and  fell  under  his  sequestration  {e). 

Where  the  husband  is  bound  by  the  terms  of  the  contract,  as 
he  very  frequently  is,  not  only  to  pay  the  provisions,  but  also  to 
secure  them  at  tile  sight  of  trustees  for  execution,  his  obligation 
is  fulfilled  by  investing  the  amount  on  security  of  the  description 
required  by  the  settlement.  If  the  obligation  is  simply  to  secure 
the   provision,  without  mentioning  any  particular  description  of 


(a)  BeH's  Com.,  5th  Ed.,  I.  687  ;  1 
Fraser,  761 ;  Duncan  y.  Sloss,  1785,  M. 
987;  Erskine  v.  Carnegie,  1679,  M. 
968;  Gartshore  v.  Brand,  1683,  M. 
987,  2  Br.  Sup.  43. 

(6)  Bellas  Com.  and  Fraser,  supra ; 
M'Lachlan  v.  Campbell,  29  June  1824, 
18  S.  192. 


(c)  See  Burden  v.  Smith,  Elchiee, 
"  Mutual  Contract,"  No.  7 ;  affd.  1738, 
1  Cr.  St.  &  P.  214;  and  cases  of 
Morrice  and  Wood,  infra. 

(d)  Morrice  v.  Sprot,  27  June  1846, 
8  D.  918. 

(e)  Wood  V.  Beghie,  7  June  1850, 
12  D.  963. 
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security,  his  daty  is  the  same  as  that  of  a  trustee,  and  will  be 
performed  by  investing  a  sum  of  money  on  heritable  security  (a). 
With  regard  to  provisions  by  way  of  insurance  on  the  husband's 
life,  it  would  appear  that  the  obligation  to  pay  the  premium  is  of 
a  similar  nature  to  a  personal  security.  On  this  subject,  Professor 
Bell  observed,  that  "  if  a  policy  were  opened  in  name  of  the  wife 
and  children,  and  the  premium  paid  under  such  ante-nuptial  con- 
tract, the  benefit  of  that  insurance  would  not  seem  to  be  demand- 
able  as  part  of  the  husband's  estate,  while  «  claim  would  seem  to 
lie  for  the  future  premiums  "  (i). 

A  father,  notwithstanding  the  destination  of  his  estate  to  the  implied  reser- 
heir  of  the  marriage  by  ante-nuptial  contract,  has  been  held  entitled  power  to 
to  grant  rational  provisions  to  his  wife  and  younger  children,  or  estate  with 
to  increase  inadequate  provisions  if   there  were  no    other  funds  ^^and 
available  to  him  for  the  purpose  (c).     And  on  the  same  principle,  Jre^^^ 
it  is  conceived  that  a  father,  whose  whole  available  means  has  been 
settled  upon  the  wife  and  chUdren  of  a  first  marriage,  may  en- 
croach npon  their  interest  to  the  extent  of  making  a  moderate 
provision  for  the  wife  and  children  of  a  second  marriage  (d).     It 
has  even  been  held,  that  if  a  husband  had  improvidently  settled  his 
estates  on  the  children  of  the  second  marriage  only,  he  might  bur- 
den the  heir  of  the  second  marriage  with  rational  provisions  in 
favour  of  the  children  of  the  first  (e)»    In  the  last  of  the  older  series 
of  cases,  a  provision  to  a  younger  son's  wife,  as  a  jointure,  was 
sustained,  although  the  estate  had  been  destined  to  the  heir  (/). 
Supplementary  pi*ovisions  must  not  be  so  great  as  substantially 
to  destroy  the  right  of  the  heir  to  the  property  disponed  to  him, 
but  must  bear  such  proportion  to  the  entire  estate  as  would  be 
sanctioned  by  the  usual  practice  of  proprietors  in  burdening  their 
estates  for  the  benefit  of  younger  members  of  the  family.      In 


(a)  Lindsay  v.  Lothian,  1685,  M. 
2269 ;  Hay  v.  Hay,  1710,  M.  12982 ; 
Kirkland  v.  Her  Son,  1636,  M.  2270 ; 
Bee  Chapter  XVI.  Section  4. 

(b)  BeU's  Com.,  5th  Ed.,  I.  639. 

(c)  Miller  v.  Miller,  30  July  1822, 
1  S.  Ap.  Ca.  308;  Ewing  v.  Ewing, 
1799,  M.  12997 ;  Ouchterlony  v.  Ouch- 
terlony,  1752,  M.  13013. 

(rf)  See  Erek.  3,  8,  42;  Cunning- 


ham V.  Hawthorn,  20  Dec.  1810,  F.O. ; 
1  Fraser,  794,  and  cases  there  cited. 

(e)  See  Bannerman  v.  Bannerman, 
15  Dec.  1801,  Hume,  130;  and  cases 
in  Fraaer,  supra;  Dykes  v.  Dykes, 
infra. 

(/)  Dykes  v.  Dykes,  9  Feb.  1811, 
F.  C.  See  Eilkerran,  p.  465,  on  the 
question,  what  is  to  be  considered  a 
rational  provision. 
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for  Wife  and 
children  of 
eecond  mar- 
riage. 


deciding  the  leading  case  of  Dykes  v.  Dyhesy  it  was  laid  down  by 
Lord  President  Blair,  with  the  approbation  of  the  Court,  that 
a  provision  to  younger  children  out  of  the  heir^s  inheritance  must 
be  imposed  in  the  form  of  a  burden  on  the  succession,  and  not 
as  a  specific  part  of  the  estate.  The  reason  appears  to  be,  that 
a  conveyance  of  the  land,  although  not  greater  in  value  than  a 
reasonable  pecuniary  provision,  is  a  direct  displacement  of  the 
heir's  vested  right,  which,  in  the  other  case,  is  affected  in  a 
manner  less  injurious  to  his  interests  as  proprietor. 

The  later  cases  upon  provisions  to  children  of  a  second  mar- 
riage, tend  to  throw  some  doubt  upon  the  powers  of  the  father 
to  alter  a  destination  created  by  prior  onerous  contract.  In  the 
case  of  BeWa  Trs.  v.  Cowan  (a)j  a  father  had  settled  his  entire 
estate  upon  the  surviving  spouse  of  the  first  marriage  in  liferent, 
and  the  children  in  fee.  By  a  post-nuptial  contract  he  settled 
an  heritable  provision  upon  his  second  wife,  being  part  of  the 
estate  already  secured  to  the  children  of  the  prior  marriage.  The 
First  Division  were  equally  divided  in  opinion  on  the  question, 
whether  the  annuity  to  the  second  wife  could  be  sustained  to  the 
extent  of  a  reasonable  provision.  Minutes  of  debate  were  ordered 
with  the  view  of  laying  the  case  before  the  whole  Court,  but  the 
action  was  compromised.  It  has  since  been  settled  by  a  majority 
of  the  whole  Court,  that,  under  an  ante-nuptial  provision  of  a  fund 
to  the  widow  of  a  second  marriage  in  liferent,  and  the  children  in 
fee,  the  widow  was  entitled  to  rank  as  an  onerous  creditor  on  her 
deceased  husband's  estate ;  but  that  the  children  had  no  jvs  crediti  in 
a  question  with  the  children  of  the  first  marriage  claiming  legitime 
as  the  provision  in  their  favour  was  not  made  payable  at  a  period 
which  might  have  arrived  before  the  death  of  their  father  (i). 

In  the  case  of  Harvey  v.  Wink  (c),  the  question  was  raised 
under  circumstances  unfavourable  to  the  claim  of  the  beneficiaries 
under  the  second  contract,  as  the  question  here  was  with  creditors, 
and  the  provisions  were  not  payable  until  the  father's  death.  Here 
clearly  the  children  had  no  jus  crediti ;  and  the  averment,  that  the 

(a)  BeWa  Trs,  v.  Cowan^  21  Nqv.  case,  there  referred  to ;  and  English 

1846,  9  D.  124.  authoritieB  stated  supra^  I.  515. 

(ft)   WilsofCs  Trs,  v.  Pagan,  2  July  (c)  Harvey  v.  Wink,  3  July  1847, 

1856,   18  D.   1097.     See  also  Beirs  9  D.  1420. 
Com.   (5th  Ed.)   I.  642;   CamphelVs 
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father  was  their  debtor  for  their  mother's  share  of  the  goods  in 
communion^  was  held  insufficient  to  give  an  onerous  complexion  to 
the  disposition  in  their  favour  (a). 


Section  HI. 


POST-NUPTIAIi  PROVISIONS. 

With  regard  to  the  manner  in  which  post-nuptial  provisions  may  S^^^nJro- 
be  constituted,  it  is  sufficient  to  refer  to  the  previous  section,  in  ^  ^JIJ^uTo' 
which  the  various  forms  of  ante-nuptial  provisions  have  been  con-  qiieetion  of 

*  ^  onerosity. 

sidered.  The  points  of  difference  between  the  two  classes  of  pro- 
visions relate  to  the  onerosity  rather  than  to  the  substance  of  the 
provisions. 

1.  In  entering  into  a  post-nuptial  contract,  the  wife  does  not  ^p^^p^!^ 
appear  in  the  character  of  an  independent  contracting  party ;  she  ^^°^^i^^ 
is  therefore  in  a  less  favourable  position  to  compete  with  creditors,  j^wMt  Or&- 
than  if  her  claim  were  upon  an  ante-nuptial  contract.     On  another 
principle,  however,  the  law  supports  a  rational  post-nuptial  provi- 
sion to  the  wife,  to  the  effect  of  giving  her  a  jus  credUi  in  bank- 
ruptcy;  that  principle  being,  that  as  the  husband  is  bound  to  make 
a  reasonable  provision  for  his  wife  at  the  time  of  the  marriage,  his 
subsequent  settlement  in  fulfilment  of  that  obediential  obligation  is 
binding  upon  bis  fortunes  and  his  estate  (b).    It  is  implied  in  the 
statement  of  this  proposition  that  the  provision  must  be  rational ; 
that  is,  suitable  to  the  circumstances  of  the  husband ;  for,  if  other- 
wise, it  is  not  a  provision  m  fulfilment  of  the  obligation  referred 
to.    It  is  also  implied  that  the  husband  is  considered  to  have  been 
solvent  at  the  time  of  granting  the  provision;  for,  unless  he  were  so, 


(a)  In  Cumming  v.  Citmming,  16 
July  1858,  20  D.  1280,  it  does  not 
appear  that  any  question  was  raised 
as  to  ^e  right  of  the  children  of  the 
first  numriage  to  a  preference.  The 
&ther,  a  proprietor  of  an  entaUed 
estate,  had  burdened  the  estate  with 
provisions  to  an  extent  exceeding 
what  was  permitted  by  the  powers  of 
the  entail;  and  the  competition  was 


between  the  younger  children  and  the 
heir. 

(b)  Stair,  1,  9,  15;  Ersk.  4,  1,  83 ; 
BeU's  Com.,  5th  Ed.,  642 ;  McGregor's 
Trs.  V.  M'Gregar,  22  Jan.  1820,  F.C. ; 
Jeffrey  v.  Campbell^  24  May  1825,  4 
S.  32;  Sharp  v.  Christie,  19  Jan. 
1839,  1  D.  396 ;  and  see  Montgomery 
y.  Hart,  17  July  1845,  7  D.  1081. 
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there  is  no  free  estate  to  be  bound.  It  has  been  observed  by  Mr 
Fraser  (a)y  that  the  time  for  estimating  the  rationality  of  the  pro- 
vision is  the  time  when  it  comes  into  operation,  that  is,  when  it 
may  be  demanded.  There  is  some  aathority  for  holding  that  a 
post-nnptial  provision  to  a  wife  granted  after  insolvency,  may  be 
supported,  to  the  effect  of  providing  the  wife  with  a  bare  subsistence 
or  aliment  (b) ;  but  in  more  recent  cases  this  theory  has  been  dis- 
countenanced, and  it  can  no  longer  be  regarded  as  positive  and 
settled  law  (c).  It  will  of  course  be  understood  that  a  rational 
post-nuptial  provision  to  a  wife  is  binding  upon  the  husband  per- 
sonally, and  upon  his  representatives,  as  well  as  upon  those 
who  administer  his  estate  for  the  benefit  of  creditors. 

2.  There  does  not  seem  to  be  any  material  distinction  betwixt  an 
ante-nuptial  and  a  post-nuptial  provision  to  children,  in  regard  to  the 
kind  of  security  it  affords  to  them,  in  a  question  with  creditors.  In 
either  case  a  jus  crediii  may  be  inferred,  in  respect  of  rational 
provisions  payable  at  a  period  which  may  happen  during  the  father's 
lifetime  (c?) ;  while  provisions  payable  after  his  death  out  of  the 
free  estate,  unless  secured  by  inf ef tment,  are  postponed  to  the  claims 
of  onerous  creditors  (e).  The  right  of  the  children  as  against  the 
father  depends,  however,  upon  different  considerations.  Onerosity 
is  implied  in  the  case  of  an  ante-nuptial  provision,  and  the  right  of 
the  children  is  irrevocable:  But  provisions  to  children  subsequent 
to  marriage  are  gratuitous,  and  may  be  revoked,  unless  actual  or 
constructive  delivery  of  the  deed  have  taken  place  (/ ).  Accordingly, 
it  was  observed  in  the  case  of  ThornhUl  v.  AfPherson  (jr),  that  if 
the  contracting  spouses  agreed  to  put  the  post-nuptial  contract  into 
the  fire,  they  might  thereby  revoke  its  provisions,  and  entirely  bar 
the  claims  of  the  children. 


(a)  1  Frafler,  829. 

(b)  EiBk.  4,  1,  33 ;  1  Fraser,  829, 
and  cases  there  referred  to.  Supra, 
p.  201,  as  to  ante-nuptial  provisions. 

(c)  See  Sharp  v.  Christie,  ut  supra; 
M^Lachlan  v.  Campbell,  13  Feb. 
1823,  2  S.  217,  and  29  Jnne  1824,  3 
S.  192.  See  Bell's  Com.,  5th  Ed.,  I. 
642. 

(d)  See  JeJJrey  v.  Campbell^  24  May 


1825,  4  S.  32,  and  cases  mentioned  in 
1  Fraser,  830. 

(c)  Herries,  Farquhar,  ^  Co.  v. 
Brown,  9  Mar.  1838,  16  S.  948 ;  Pook 
v.  Anderson,  22  Feb.  1834,  12  S.  481 ; 
Macgregor  v.  Macdonald,  9  Mar.  1843, 
5  D.  889. 

(/)  See  Chap.  IV.,  stq^ra,  VoL  I.  p. 
65. 

(g)  ThomkiU  v.  M'Pherson,  20  Jan. 
1841,  3  D.  894. 
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I 
It  has  been  generally  considered   that  provisions  to  children  Whether 

^  post-nuptial 

bearing  to  proceed  from  both  the  sponses,  could  not  be  revoked  by  provisions  are 

rfivoo&ble 

the  hosband  alone  during  his  wife's  lifetime  (a) ;  and  it  would  cer-  bv  the  father 
tainly  appear  from  decisions  pronounced  anterior  to  the  date  of  the 
Succession  Act,  that  the  death  of  either  of  the  spouses  gave  the 
duldren  an  indefeasible  right  (6).     Under  the  existing  law,  there 

can  be  no  doubt  that,  upon  the  death  of  the  father,  the  children  , 

become  entitled  to  claim  the  value  of  their  provisions  from  his 
succession ;  and  under  the  old  law  it  might  have  been  urged  that 
the  death  of  the  wife  gave  the  children  a  similar  claim  upon  her 
share  of  the  goods  in  communion.  Now,  however,  that  the  wife's 
right  has  been  extinguished  by  the  Moveable  Succession  Act,  it 
deserves  to  be  considered,  whether  children  can  be  held  to  have  ac- 
quired an  indefeasible  interest  in  provisions  secured  by  postr-nuptial 
contract,  by  reason  of  the  death  of  their  mother. 

We  refer  to  a  previous  chapter  on  Powers  of  Appointment 
on  the  subject  of  the  constitution  and  effect  of  Post>-nuptial  Provi- 
sions granted  in  pursuance  of  reserved  powers  (c). 

(a)  See  Blair  v.  HamiUon^  1714,  M.  4  S.  749 ;  Anderson  v.  Garroway^  27 

6110.  Jan.  1837,  15  S.  486. 

(h)  Wood  V.  Fairley,  8  Dec.  1823, 2  (c)  Chap.  XXII.  Secte.  2  and  8. 
S.  549 ;  Gentle  v.  Aiiken^  28  June  1826, 
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CHAPTER    XXXVI. 

OF  LEGACIES. 

Limits  and        The  variety  of  f  orms  in  which  a  bequest  may  be  fiiven.  and  the 

claasificatioxi  /  .   , 

of  the  subject  variety  of  interests  that  may  be  created  by  bequests,  might  seem 
to  necessitate  a  somewhat  complex  classification  of  this  part  of  our 
subject  But,  as  many  of  the  points  that  would  fall  to  be  separately 
considered  in  a  treatise  upon  Legacies  have  been  already  dealt  with 
in  other  parts  of  the  volume,  it  is  unnecessary  for  our  purpose  to 
follow  any  very  orderly  method  of  arrangement  in  the  exposition  of 
what  remains  to  be  said  upon  legacies,  viewed  as  a  special  branch  of 
the  Law  of  Trusts. 

In  the  present  chapter  we  shall  consider,  in  ^ejirat  place,  some 
incidental  points  connected  with  the  constitution  of  legacies;  se- 
condlyj  the  different  descriptions  of  legacies,  and  the  properties  of 
the  interests  thereby  created ;  thirdly^  the  extent  of  the  legatee's 
right,  including  his  right  to  interest  and  accessions,  the  burdens  that 
may  be  devolved  upon  him,  and  questions  of  conflicting  interests ; 
fourthly^  conditions  in  legacies.  The  important  subjects  of  ademp- 
tion and  satisfaction,  as  well  as  the  doctrine  of  joint  and  residuary 
interests,  remain  for  consideration  in  the  ensuing  chapters. 


Section  I. 


CONSTITUTION  OF  LEGACIES. 


Qnestions  to  be         Without  attempting  any  very  minute  examination  of  the  ques- 


considered 


relate  to  tious  that  may  be  held  to  fall  within  the  scope  of  this  section,  we 

anhe  testa-  ,    „    ,.            ,                  .1.1             1                                  .           -             .     , 

tor,  (2)  the  snail  direct  the  attention  of  the  reader  to  some  questions  of  practical 

bequest,  (8)  the  importance  in  the  following  order : — 1st,  Questions  as  to  the  testator 

legatee. 
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(mutual  settlements^  capacity  to  test,  etc.) ;  2dl7,  questions  as  to  the 
fonn  of  the  bequest  (nuncupative  or  in  writing,  testamentary  or 
donative)  ;  and,  3dly,  questions  as  to  the  legatee  (words  of  destina- 
tion— desiffnatio  personarunij  legacy  to  indefinite  class). 

I.  Questions  relating  to  the  Testator. 

With  regard  to  the  source  from  which  legacies  are  derived,  and  S^PJ^jJ^  ^^  ^ 
the  capacity  of  the  testator,  we  have  little  to  add  to  what  has  been  po^^^  of 

'^  revocation  and 

said  under  Chapters  IV.  and  Y .,  where  the  same  points  are  treated  alteration, 
in  relation  to  trusts  generally.  From  those  chapters  it  will  be  seen 
that  the  law  of  legacies,  while  affording  many  illustrations  of  the 
general  rules  applicable  to  the  constitution  and  authentication  of 
deeds  of  importance,  is  also  in  some  respects  exceptional.  It  is  un- 
necessary to  repeat  what  has  abeady  been  advanced  regarding  the 
effect  of  alterations  upon  holograph  bequests  (a)  and  the  adoption 
of  informal  writings,  whether  prior  or  subsequent  in  date  to  the 
adopting  instrument  (&). 

We  ought  perhaps  to  notice  in  this  place,  that  the  power  of  Abolition  of 
testing  upon  their  shares  of  the  goods  in  communion,  which  was  of  testing  on 

share  of  goods 

enjoyed  by  married  women  under  the  common  law  of  Scotland —  in  commnnion. 

and  which  was  indeed  the  only  legal  interest  the  wife  had  in  the 

common  fund — ^was  taken  away  by  the  Moveable  Succession  Act, 

18  Vict.  cap.  23,  §  6.    This  enactment  does  not,  of  course,  affect 

the  wife's  power  of  disposal  over  property  held  by  her  exclusive  of 

her  husband's  jus  mariti  and  right  of  administration,  or  held  by 

trustees  for  her  separate  use. 

There  is  just  one  other  point  relatin£^  to  the  constitution  of  Power  of 

,  roYocation  of 

legacies  as  to  which  it  may  be  convenient  to  make  a  few  observa-  settlement  of 

Tir        i>  1        <v  i*        1  1*  1         common  pro- 

tions.  We  refer  to  the  effect  of  a  legacy  of  conmion  property  be-  perty. 
queathed  under  &  mutual  settlement.  The  element  of  reciprocity, 
upon  which  the  construction  of  mutual  deeds  must  be  based,  has 
been  usually  considered  sufficient  to  impart  an  obligatory  character 
to  all  the  provisions  of  such  settlements ;  so  much  so,  that  in  the 
case  of  a  mutual  entail,  not  only  is  the  destination  irrevocably 
fixed — it  is  even  effectual  after  infef tment  has  passed  upon  it  to 
protect  the  estate  against  the  diligence  of  subsequent  creditors  (c). 

(a)  See  Chap.  IV.  Sect.  1,  and  par-         (&)  Chap.  IV.  Sect.  2. 
ticularly  pp.  42-45  and  48-53.  (c)    Vans  Agnew  y,  Stewart^  31  July 

VOL.  II.  O 
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It  is,  however,  quite  competent  to  the  parties,  grantors  of  a  mutoal 
settlement,  to  reserve  to  themselves  a  power  of  revocation  either 
absolately  or  tub  modo  (a).  The  point  to  which  we  wish  to  call 
attention  relates  to  the  construction  of  a  reserved  power  to  revoke 
to  the  extent  of  the  respective  shares  of  the  settlors.  Upon  the 
construction  of  a  power  of  revocation  in  that  form  it  was  held,  in  the 
(KtVfOfw't  7Vf.  case  of  WUsoti^s  .  Trustees  v.  Stirling  (&),  that  a  general  revocation 
of  the  settlement  by  one  of  the  parties  implied  a  revocation  of  every 
individual  bequest  to  the  extent  of  that  party's  pro  indiviao  interest 
in  the  joint  property ;  and  not  simply  a  withdrawal  of  one-half  the 
estate  from  the  operation  of  the  settlement.  The  effect  of  the  dis- 
tinction is  important.  If  the  latter  construction  had  been  adopted, 
all  legacies  of  quantity  must  have  been  paid  in  full,  notwithstanding 
the  revocation,  before  the  residuary  legatees  could  have  been  let  in. 
In  the  construction  which  has  been  adopted,  and  which  seems  to  be 
more  in  accordance  with  the  probable  intention,  all  the  legacies, 
general  and  residuary,  suffer  a  rateable  abatement  to  the  extent  of 
a  half. 

n.  Form  of  the  Bequest 

Legacy  pro-  A  legacy  may  be  declared  either  in  a  testamentary  writing,  or  in 

dkectgiftor      a  delivered  assignation  intended  to  take  effect  after  death  (called 

disDOfiitioii  * 

ort^reoatory  donatio  mortis  causa)y  or  verbally  to  the  extent  of  L.8,  6s.  8d. 

beqiiest  A  testamentaiy  legacy  is  usually  expressed  in  the  form  of  a  re- 

quest or  direction  to  the  trustees  or  executors  of  the  will  to  pay  or 
make  over  the  subject  of  the  legacy  to  the  legatee.  When  con- 
stituted by  separate  writing  or  codicil,  legacies  are  frequently  ex- 
pressed in  words  of  direct  bequest.  They  may  also  be  given  by 
disposition ;  the  de  presenii  mode  of  conveyance  being,  by  the  law  of 
Scotland,  a  universal  form  of  transmission.  A  legacy,  moreover, 
may  be  constituted  in  the  form  of  an  optative  bequest ;  for  such  is 
the  favour  shown  to  last  wills,  that  the  mere  expression  of  the  tes- 

1822, 1  8.  Ap.  Ga.  820.    See  the  cases  ciple  of  the  decision  in  Bisset  v.  Walker, 

upon   Mutual    Testamentary  Settle-  1799,  M.  "  Death-bed,"  No.  2,  where  a 

ments,  supra,  pp.  42  and  70.  mutual  destination  of  heritage  was  held 

(a)  Nimmo's  Trs.  v.  Hogg's  Trs.,  24  to  subsist,  notwithstanding  the  implied 

June  1840,  2  D.  458.  cancellation  of  the  grant  resultingfrom 

(&)  Wilsone^s  Trs.  y.   Stirling,  13  the  fact  that  the  deed,  ^uoacf  one  of  the 

Dec.  1861,  24  D.   163.     Qusere,  can  parties,  was  executed  on  death-bed? 
this  case  be  reconciled  with  the  prin- 
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tatoi's  desire,  without  the  nommation  of  an  executor  or  tmstee,  and 
without  even  the  form  of  a  disposition  or  grant  to  any  person  what- 
ever,  is  sufficient  to  operate  a  transference  of  the  subject  of  bequest 
to  the  uses  of  the  will  (a). 

Next,  a  legacy  may  be  constituted  by  a  delivered  assignation  of  J>onaHo  martu 
an  incorporeal  right,  or  by  specific  delivery  of  corporeal  moveables, 
with  the  intention  that  the  gift  shall  only  take  effect  upon  the 
death  of  the  donor.     This  form  of  bequest  received  in  the  civil  law 
the  distinctive  appellation  of  donatio  mortis  causa  (b) ;  and  it  has 
generally  been  admitted  into  modem  systems  of  jurisprudence  (c). 
Notwithstanding  the  doubts  that  have  recently  been  expressed  Whether  re- 
regarding  the  efficacy  of  this  form  of  bequest  ((2),  it  is  certain  that  jurisprudenoe 
such  donations  have  been  repeatedly  recognised-whether  under  "^  ^"^^ 
their  proper  distinctive  appellation  or  not,  is  immaterial — ^by  decisions 
of  the  Court  of  Session  (e).     For  example,  in  Fyfe  v.  Kedslie  (/), 
a  donation  of  bank  stock  to  the  trustei^s  nephews,  qualified  by  a 
back  letter,  in  which  they  promised  to  pay  him  the  interest,  and 


(a)  This  proposition  was  established 
in  the  largest  sense  by  the  decision  in 
the  House  of  Lords  in  the  Mags,  of 
Dundee  v.  Morris^  1  May  1858,  3 
Maoq.  134.  See  the  whole  subject 
treated  in  Chap.  YIII.,  supra^  p.  149 
(Implied  Trusts). 

(&)  See  Inst.  lib.  2,  tit.  7,  where  it 
is  in  substance  stated  that  a  gift  made 
upon  condition  that  if  the  donor  dies, 
the  donee  shall  possess  it  absolutely,  is 
effectual  in  the  same  manner  as  a 
legacy :  **  Mortis  donatio  est,  cum  ma- 
gissequis  velit  habere,  quam  eum,  cui 
douatur,  magisque  eum,  cui  donat, 
quam  heredem  suum,"  §  1. 

(c)  In  the  law  of  England,  donations 
mortis  cat»a  are  constituted  by  delivery, 
subject  to  the  following  rules,  namely: 
(1)  That  the  gift  mugt  be  in  contempla- 
tion of  death ;  (2)  that  it  is  given  under 
the  implied  condition  that  it  is  to  take 
effect  only  in  the  event  of  the  death  of 
the  donor ;  and  (3)  that  there  is  tradition 
of  the  subject  to  the  donee  for  his  own 
use.  The  decisions  are  very  numerous ; 
and  as  donation  does  not  fall  within  our 


subject,  it  is  unnecessary  to  do  more 
than  allude  to  them  (see  1  Wh.  &  T. 
L.  Ca.  721). 

(d)  See  Lord  Ivory's  opinion  in 
Miller  v.  MUne's  Trs,,  3  Feb.  1859, 21 
D.  377,  893. 

(«)  Such  donations  are  referred  to 
by  Lord  Stair  (3,  2, 12).  Erskinesays 
(3,  3,  91),  '*  llie  donatio  mortis  cavsa 
of  the  Romans,  where  the  subject  was 
given  to  the  donee  under  the  tacit 
condition  that  it  should  be  returned  to 
the  donor  either  on  his  revocation  or 
on  the  predecease  of  the  donee,  is  little 
known  in  our  practice ;  "  and  he  adds, 
*^  No  deed,  though  gratuitous,  is  revo- 
cable after  delivery,  if  a  faculty  to 
revoke  be  not  reserved  in  it ;  for  the 
implied  power  of  the  granter  to  revoke 
undelivered  deeds,  is  excluded  by  de- 
livery." This  is  correct,  according  to 
modem  practice.  See  the  cases  re- 
ferred to  supra^  p.  194  ;  and  see 
Bell's  Prin.  §  1868. 

(/)  ^/«  V-  Kedslie,  6  Mar.  1847,  9 
D.  853. 
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MUlerv. 
Milne'i  Tn. 


Legacy  in  a 
bill  or  reodpt 


any  bonus  that  might  accrue  on  the  shares  during  his  life,  and 
likewise  to  transfer  any  part  of  them  when  he  thought  proper,  was 
held,  in  conformity  with  the  opinions  of  the  whole  judges,  to  be  a 
donatio  mortU  cauaoy  and  effectual  after  the  granter^s  death  (a)^ 
In  the  opinion  of  Lords  Kinloch,  Wood,  and  Benholme  (b\  in 
Miller  y.  Milnis  Trustees^  who  were  of  the  majority  of  the  Court, 
a  bequest  conveyed  in  a  letter  to  the  legatee,  and  delivered  in  the 
lifetime  of  the  granter,  is  a  donatio  mortis  causoy  and  is  subject  to 
the  same  conditions  and  rules  of  interpretation  as  a  legacy.  Such 
a  bequest  is  accordingly  personal  to  the  donee,  and  lapses  in  the 
event  of  his  predeceasing  the  granter.  The  above  were  cases  upon 
written  assignations;  but  it  was  laid  down  in  the  early  case  of 
MUcheU  V.  Wright  (e),  that  a  bequest  might  be  made  of  a  subject 
or  sum  of  money  exceeding  the  value  of  L.lOO  Scots  by  delivery. 
In  modem  practice,  it  is  necessary  that  the  party  claiming  a  donation 
alleged  to  have  been  made  by  way  of  delivery  should  undertake  the 
onus  of  proving  the  donation,  in  a  question  with  the  trustees  or 
representatives  of  the  granter  {d). 

The  cases  in  which  effect  has  been  given  to  bequests  constitute 
by  the  indorsation  of  bills  (e)  and  receipts  (/),  may  also  be  referred 
to  the  category  of  mortis  causa  donations. 


(a)  Lord  Mackenzie  obeeryed :  ^*  He 
meant  clearly  to  make  a  donatio  mortis 
causa ;  add  while  I  find  all  the  features 
of  sach  a  donation  here,  I  cannot  find 
thoBe  of  an  ordinary  trost "  (9  D.  865) ; 
and  see  Duguid  v.  CaddelTs  7V«.,  29 
June  1881,  9  S.  844. 

(b)  21  D.  388.  Lord  Neavea  ap- 
pears to  have  taken  the  same  view  of 
the  nature  of  the  document  in  this 
case : — "  I  have  already  said  that,  re- 
garding them  (the  letters)  merely  as  a 
form  of  legacy  or  donation  mortis  causa, 
which  I  think  the  more  correct  view,  I 
consider  th^n  to  have  been  personal  to 
the  donee,  and  thus  to  have  become 
ineffectual  through  his  predecease  (21 
D.  891-2).  Lord  Murray,  Idem,  p. 
392. 

(c)  Mitchell  V.    Wright,   1759,  M. 
8082. 


(d)  See  the  cases  dted  in  Chapter 
VIII.  Section  2,  supra,  p.  193. 

(e)  Murray  v.  Mather,  6  Usr.  1818, 
Hume,  275;  Adam  y.  Johnston,  1782,  M. 
1416 ;  SUel  y.  Wemyss,  1798,  M.  1409 ; 
Anonymous,  1752,  5  Br.  Sup.  802. 
It  has  been  decided,  however,  that  a 
bill  payable  aft^  deal^  is  not  a  habile 

•  mode  of  constituting  a  bequest,  as  this 
is  not  a  case  of  transference  of  a  secu- 
rity with  the  intention  of  constituting 
a  bequest,  but  an  attempt  to  give  to 
the  bill  itself  a  testamentary  operation, 
contrary  to  the  legitimate  purpose  of 
the  instrument  {Wright  y.  Wright, 
1761,  M.  8088 ;  Davie  y.  MiUie,  1786, 
M.  8107  ;  Stewart  y.  FuUarton,  1782, 
M.  1408). 

(/)  Compare  Craig  v.  Galloway,  17 
July  1861,  23  D.  Ap.  Ca.  12,  reyersg. 
22  D.  1211,  with  CuthiU  y.  Bums,  20 
Mar.  1862,  24  D.  849. 
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A  verbal  or  nnncupatiye  legacy  is  effectual  only  to  the  extent  Nunoupative 
of  L.100  Scots  (a) ;  and  several  legacies  may  be  bequeathed  to 
that  extent.  The  rule  is  to  be  received  subject  to  the  following 
qualifications : — ^First,  A  bequest  of  larger  amount  may^  as  already 
explained,  be  made  by  delivery  of  the  subject  to  the  grantee  intuitu 
mortis.  Secondly,  A  nuncupative  legacy  for  a  larger  sum  than 
L.100  Scots  is  effectual  to  the  extent  of  L.lOO  (i).  Thirdly,  A 
verbal  direction  to  an  executor  and  residuary  legatee  to  pay  a  legacy 
of  any  amount  is  effectual  as  a  trust ;  but  such  trust  can  only  be 
proved  by  the  writ  or  oath  of  the  executor  (<?).  But,  fomrthly,  It 
is  incompetent  to  refer  to  the  oath  of  a  mere  trustee  for  the  purpose 
of  proving  a  verbal  legacy  beyond  the  customary  amount  (d). 

The  provisions  of  the  Act  59  Geo.  HI.  cap.  62,  §  7,  by  which  Savings  Bank 
testamentary  papers  signed  by  mark  are  made  effectual  to  convey 
deposits  in  savings  banks  not  exceeding  L.20,  seem  to  be  repealed 
by  5  &  6  Wil.  IV.  cap.  57,  §  2. 

m.  Ascertainment  of  the  Legatee. 

The  questions  falling  to  be  considered  under  this  topic  are  as  Questions  as  to 
follows : — First,  The  interpretation  of  technical  terms  designative  $onarwn^  etc 
of  a  class  of  beneficiaries ;  such  as  "  heirs ;  "  "  executors ; "  "  heirs 
and  assignees ; "  "  children  ; "  "  issue,"  etc.  This  subject  has  been 
already  considered  in  the  first  section  of  Chapter  YII.,  in  connection 
with  the  rules  of  construction  of  technical  terms  in  deeds  of  trust 
and  conveyances  (e).     Secondly,  The  construction  of  popular  terms, 


(a)  See  Ersk.  8,  9, 7,  who  refers  the 
rale  to  the  general  principle  of  the  law 
of  Scotland,  that  no  obligation  for  a 
sum  exceeding  L.lOO  Scots  can  be 
proved  by  witnesses.  Bell's  Prin.  § 
1868. 

(h)  Ersk.  3,  9,  7  ;  Forsyth's  Trs,  v. 
M'Lean,  18  Jan.  1854,  16  D.  343 ; 
Kelly  V.  KeUy,  8  Mar.  1861,  23  D. 
703. 

(c)  Erskine  &  Bell,  supra ;  Hannah 
y.  Guthrie,  1738,  M.  3837 ;  5  Br.  Sup. 
203 ;  Elchies,  Legacy,  No.  5. 

((/)  Forsyth's  Trs.  v.  McLean,  supra. 

(e)  Supra,  p.  125.  The  following 
cases  on  the  construction  of  legacies 
may  also  be  noted.     In  Lowden  v. 


Adam  (1805,  M.  "Tack,"  No.  10),  a 
destination  to  heirs  and  executors  was 
held  to  apply  to  heirs-at-law,  exclusive 
of  heirs  provisione  hominis.  The  word 
executors  was  held  to  be  surplusage. 
(See  p.  127,  supra.)  In  Blair  v.  Blair 
(cited  p.  128,  supra),  it  was  also  de- 
cided, that  in  a  destination  of  heritable 
and  moveable  estate  to  heirs  and  exe- 
cutors, the  word  "  executor "  means 
next  of  kin,  and  not  executor  by  deed. 
On  this  point,  compare  Lawson  v. 
Stewart  (cited  p.  132,  supra).  In 
Clarke  v.  Clarke  (18  Dec.  1832,  11  S. 
220),  the  mother-in-law  of  a  landed 
proprietor  left  a  legacy  to  be  divided 
after  her  death  among  her  children, 
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such  as  ^  relations,"  and  the  like,  is  dealt  with  in  the  chapter  on 
Implied  Trusts  (a) ;  to  which  chapter,  as  well  as  to  that  on  Charitable 
Trusts,  we  also  refer  for  an  exposition  of  the  principles  which  have 
guided  the  Court  in  the  interpretation  of  indefinite  bequests  for 
charitable  and  public  purposes.  Thirdly,  A  bequest  which  is  too 
indefinite,  as  stated,  to  be  carried  out  by  the  Court,  may  neverthe- 
less be  effectuated  by  means  of  a  discretionary  power  given  to 
trustees.  This  has  been  called  legatum  in  arbitrio  alienu  The  in- 
terpretation of  such  powers  also  has  been  considered  elsewhere  (&). 
This  exhausts  the  subjects  necessary  to  be  considered  in  relation  to 
the  ascertainment  of  the  legatee. 

Section  n. 

CLASSIFICATION  OF  LEGACIES,  AND  LEGAL  CHABACTEB  OF  THE 

legatee's  INTEBEST. 

Legacies  The  legal  character  of  the  l^atee's  interest  may  be  considered 

Aooorling  to      in  relation — (1)  to  the  subject  of  the  legacy,  whether  heritable  or 
GipiaTof  ciiZad-  moveable ;  (2)  in  relation  to  the  duration  of  his  interest,  whether 
cation.  f^  liferent,  or  reversion;    (3)  in  relation  to  the  quality  of  the 

interest,  whether  a  right  to  a  specific  thing,  or  to  a  sum  of  money 
payable  out  of  the  estate ;  and  (4)  in  relation  to  the  limited  or  un- 
limited character  of  the  interest,  whether  a  legacy  of  quantity  or  a 
residuary  interest. 
Legacy,  herit-  1.  First,  as  to  the  subject  of  the  legacy.      The  subject  be- 

able.  queathed,  or  the  fund  out  of  which  legacies  are  payable,  may  either 

be  heritable  or  moveable.     The  expression,  "  legacy  of  heritage," 
has  been  usually  employed  in  a  more  restricted  sense,  as  denoting  a 

but  declaring  that  **  the  heir  entitled  text,  and  that  the  context  in  theae  cases 

to  succeed  to  the  estate  should  have  no  is  quite  different  from  the  phraseology 

share/*    It  was  held  that  the  eldest  son  of  modem  deeds,  it  seems  useless  to 

of  the  testatrix^s  daughter  wasthe party  dwell  upon  them, 
described  as  the  heir  entitled  to  succeed,  (a )  Chapter  YIII.    See  particularly 

although  his  father,  being  a  fee-simple  pp.   152-155  for  cases  on  degignoHo 

proprietor,  had  the  power  of  disinherit-  personarwn    and    mis-description   of 

ing  him.    A  number  of  cases  on  the  beneficiaries. 

construction  of  the  word**  heirs"  will  be         (b)  See  Chapter  XXII.  Section  3 

found  in  the  Dictionary,  voce**  Clause;"  (Powers  of  Division),  Chapter  XX. 

but    observing    that  the  interpreta-  Sections  1  &  2  (Powers  of  Trustees 

tion  must  be  gathered  from  the  con-  for  Charitable  Purposes). 
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legacy  constitated  by  way  of  burden  upon  the  estate  conveyed  to 
an  heir;  such  burdens  being  effectual  against  disponees,  on  the 
principle  of  approbate  and  reprobate  (a). 

Heritable  estate  may  also  be  the  subject  of  bequest  under  a  DispoBition  of 
trust  disposition  and  settlement.    A  very  large  proportion  of  the  subjeot  to 
decided  cases  upon  legacies  have  arisen  under  conveyances  to  trus-   ^^^^^^ 
tees,  embracing  both  heritable  and  moveable  estate.    It  has  fre- 
quently been  observed,  that  a  trust  disposition  of  heritable  estate 
has  the  effect  of  investing  the  settlor  with  a  power  of  testing  upon  the 
property  (b) ;  though  it  must  be  added,  that  the  exercise  of  this  power 
is  liable  to  be  defeated  by  the  operation  of  the  law  of  death-bed  (c). 
It  is  matter  of  trite  law,  that  a  settlement  not  expressed  in  disposi- 
tive language,  and  therefore  not  operative  as  a  conveyance  of  heritage, 
is  equally  ineffectual  for  the  purpose  of  burdening  the  estate  (d). 

2.  Again,  the  subject  of  a  legacy  may  be  either,  (1)  the  capital  Legacy  of  c«pi- 
or  fee  of  a  sum  of  money  or  specific  subject ;  or  (2)  a  liferent  or  reyezBion. 
interest  in  or  terminable  annuity  out  of  it ;  or  (3)  a  reversionaiy 
interest  in  the  capital.  The  nature  of  the  respective  interests  of 
the  usufructuary  and  reversionary  proprietors  of  beneficial  interests, 
in  so  far  as  these  are  affected  by  the  peculiar  tenure  of  trust  estates, 
(a)   Dundas  v.    Dundas,   22  Dec.      affirming  the  judgmeiit  of  the  Court 


1830,  4  W.  &  S.  460.    See  the  subject 
of  election  under  the  law  of  approbate 
and  reprobate  treated  in  Chapter  XLII. 
(h)  Per  Lord  Gurriehill  in  MackUli- 
gan  v.  MachUUgan^   18  D.  87.     In 
Brack  v.  Hogg  (25  Feb.  1881,  5  W. 
&  S.  61),  the  point  was  raised  very 
purely.    The  setUor  having  executed 
a  trust  disposition  of   his  heritable 
estate  in  confonnity  with  the  requisi- 
tions of  the  law  of  ScotLwd,  contain- 
ing a  direction  to  the  trustee  to  con- 
yey  **  to  such  person  or  persons  as  I 
shall  specify  and  name  in  my  will,  or 
by  any  separate  letter  or  writing  to 
that  effect,''  thereafter  executed  in 
Jamaica  a  latter  will  and  testament 
disposing  of  the  residue  in  these  terms : 
**  I  give  and  bequeath  to  my  nephew, 
Adam  Hogg,  the  residue  and  remainder 
of  my  property,  real,  personal,  and 
mixed,  consisting  of  Lwds,  houses,  etc., 
in  Berwickshire,  Great  Britain.''    In 


of  Session,  sustaining  the  bequest,  Lord 
Lyndhurst  observed :— *'  The  will  was 
intended  by  the  party  to  be  an  execu- 
tion of  the  power  contained  in  the  first 
deed.  It  is  impossible  to  consider  the 
nature  of  the  transaction  itself,  as 
mentioned  in  the  first  deed,  and  the 
description  of  the  property,  and  not  to 
come  to  the  conclusion  that  the  party 
intended  to  execute  that  power.  The 
question  that  remains  then  is,  whether 
the  mode  of  execution  was  sufficient." 
And  on  the  authority  of  the  case  of 
Willock  V.  Auchterhny  (1769,  M. 
5539),  his  Lordship  was  of  opinion 
that  it  was  (5  W.  &  S.  69).  See  also 
Bell's  Pr.  §  1866,  and  cases  there  cited. 

(c)  See  pp.  63-65  as  to  the  influence 
of  the  law  of  death-bed  upon  deeds  of 
alteration,  and  the  mode  of  evading  its 
operation. 

(d)  Govan  v.  SeUm^  28  Jan.  1812, 
F.  C. 
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has  already  been  considered  in  treating  of  the  beneficiary's  right 
daring  the  subsistence  of  the  trust  (a).  The  construction  of  terms 
of  destination  denoting  interests  in  liferent  and  fee  has  been  con- 
sidered in  the  introductory  chapter  on  Construction  (b).  Questions 
between  liferenters  and  fiars  as  to  interest  and  accessions,  burdens 
and  abatements,  are  dealt  with  in  the  third  section  of  this  chapter  (c). 
Legacies,  3.  Next,  as  to  the  legal  character  of  the  legatee's  interest. 

flrdDorftla  ST)e~ 

ciac,  or  demon-  According  to  this  principle  of  division,  three  classes  of  legacies  are 
distinguished — general,  demonstrative,  and  specific.  A  general 
legacy — legatum  quantitatU — ^is  a  legacy  not  of  a  special  article  or 
debt,  but  of  a  certain  amount,  which  may  be  measured  either  in 
money  or  in  goods  of  a  particular  description  or  class  (d),  A  spe- 
ci6c  legacy  is  a  bequest  of  a  particular  subject,  whether  corporeal 
or  incorporeal;  a  definition  which  includes  sums  of  money  due 
under  specific  securities  (e).  A  demonstrative  legacy  is  a  gift  of  a 
sum  of  money  out  of  or  charged  upon  a  particular  subject  or 
security ;  and  is  similar  in  its  legal  properties  to  a  general  legacy, 
being  in  truth  a  legacy  of  quantity,  and  not  of  substance  (/)• 


(a)  Chapter  XXVIII. 

(6)  Chapter  VII.  ;  aee  pp.  140-148. 

(c)  Infra,  p.  231. 

(d)  Ersk.  3,  9,  11  &  12 ;  BeU'a  Ft, 
§  1873.  By  means  of  a  trust,  general 
legacies  may  be  made  to  comjn^end 
certain  of  the  qualities  of  specific  lega- 
cies. For  example,  if  a  settlor  direct 
his  trustees  immediately  afterhis  death 
to  invest  a  sum  in  the  funds  for  the 
use  of  a  general  legatee,  and  the  trus- 
tees are  unable  from  want  of  funds  to 
make  the  investment  until  some  time 
after,  they  must  nevertheleaB  purchase 
a  quantity  of  stock  equal  to  what  they 
could  have  bought  with  the  legacy  at 
the  propor  time  {Hor$burgh  v.  Hors- 
burgh,  1  Mar.  1848,  10  D.  824). 

(e)  Ersk.  gupra  ;  Bell's  Pr.  §  1874. 
(/)  This  variety  of   the   general 

legacy  appears  to  have  escaped  the 
attention  of  our  institutional  writers, 
though  it  has  been  recognised  under 
this  designation  in  English  decisions 
(see  2  Wh.  &  T.  L.  Ca.  236),  and  in 
the  civil  law  (Voet  ad  Pand.  35, 1,  6). 


An  example  will  be  found  in  the  case 
of  BeU  V.  Brodie,  16  Feb.  1847,  9  D. 
712.  The  testator  executed  certain 
mortis  causa  deeds  in  favour  of  a  trus- 
tee, upon  trust  to  pay  an  annuity  to 
another  party,  and  bound  himself  to 
pay  such  sum  as  might  be  necessary  to 
secure  it.  Previous  to  his  death,  he 
had  put  certain  sums  of  money  into 
the  hands  of  his  trustee,  and  directed 
the  annuity  to  be  paid  yrom  the  interest 
of  these  sums.  The  Court  held  that 
the  object  of  the  special  direction  was 
merely  to  secure  the  annuities ;  that 
the  bequest  was  not  specific,  and  that 
therefore  the  estate  remained  bound 
for  payment  of  the  annuity.  The  de- 
cision in  Hagart  v.  Hagart  (14  Nov. 
1834, 13  S.  35),  holding  a  bequest  of 
the  testator's  whole  income  for  the 
year  <^  her  death  equivalent  to  a  spe- 
cial l^;acy,  ai^)ear8  to  be  erroneous  in 
principle,  as  thore  was  here  no  identi- 
fication of  the  prc^)erty,  but  merely  a 
measure  of  the  value  of  the  legacy. 
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A  direction  to  purchase  a  particniar  subject  is  not  a  specific  Dfnotion  to 

A  piirrbiiflo  is 

legacy^  but  partakes  rather  of  the  nature  of  a  demonstratiye  legacy,  equivalent  to  a 
On  this  principle,  it  has  been  held  that  general  legacies  are  prefer- 
able to  the  right  of  the  residuary  legatee  under  a  direction  to  pur- 
chase an  estate  with  the  residuary  funds,  and  to  convey  it  to 
him  (a). 

Specific  legacies  are  also  distincniished  from  general  by  the  Specific  lep- 

*■  o  o  o  J  (jieg^  lio^  dia- 

nature  of  the  rights  which  they  respectively  confer  upon  the  legatee,  tinguished 
Firsty  A  specific  legacy  has  the  effect  of  an  assignation  mortis  causa 
to  the  subject ;  a  general  legacy  confers  only  a  jus  crediti  (b). 
Secondly,  Specific  legacies  are  preferable  to  general  or  residuary 
bequests.  The  debts  of  the  estate  are  a  burden  upon  the  latter  (c) ; 
and  although  the  rights  of  the  special  legatee  must  necessarily  yield 
to  those  of  the  testator's  creditors,  it  has  been  held  that  creditors 
attaching  the  subject  of  a  specific  legacy  must  assign  their  debts  to 
the  legatee  (d).  A  legacy  for  mournings  seems  to  be  preferable 
over  other  general  legacies  (e).  In  virtue  of  Yii&jus  in  re,  a  special 
legatee  may,  with  concurrence  of  the  executor,  direct  action  for 
recovery  of  the  subject  against  the  party  in  possession  (/).  Thirdly j  Ademption 
From  the  nature  of  the  special  legatee's  interest,  it  follows  that  his  legacies, 
right  under  the  testament  will  be  extinguished  if  the  subject  perish 
before  it  is  delivered  to  him ;  for  res  peril  sua  domino  {g) ;  and  the 
appropriation  of  the  subject  to  other  purposes,  «.^.,  by  uplifting  the 
sum  contained  in  a  bill  or  bond  specially  bequeathed,  operates  as  an 
implied  revocation  or  ademption  of  the  bequest  (K). 


(a)  Hamilton  v.  Bennett  16  Ang. 
1833,  6  W.  &  S.  533,  affg.  10  S.  330 ; 
Train  v.  BeWs  Trs.,  26  May  1824,  3 
S.  68.  On  the  constniction  of  tmsts 
for  the  purchase  of  heritable  estate, 
Bee  Chapter  XVI II.,  supra* 

(6)  BeU^B  Pr.  §  1875. 

(c)  Eisk.  3,  9,  12  ;  citing  Monro  y. 
ScotVs  Exrs,,  1630,  M.  8048.  See  p. 
229,  infra. 

(d)  Balmerino  v.  Balmerino's  Crs.j 
1746,  M.  8074. 

(e)  CaldwaU  v.  CaldwaU,  1736,  M. 
8066.    See  I.  416,  supra. 

(/)  Erek.  supra.  See  Gray  v.  Cock- 
frttm,  1711,  M.  8062;  Forrester  v. 
Clerk,  1627,  M.  2194. 


(g)  Wauchope  v.  Wilsony  1724,  M 
8063. 

(h)  Pagan  v.  Pagan,  26  Jan.  1838, 
16  S.  383,  and  cases  there  cited; 
Jack  v.  Lauder,  1742,  M.  11357; 
Preshy.  of  Kirkcudbright  v.  Blair, 
1742,  Elchies,  Legacy,  No.  10;  M. 
8066 ;  Panton  y.  Gillies,  22  Jan.  1824, 
2  S.  632;  and  see  Section  III.  infra, 
as  to  interest  and  accessions,  and 
the  extent  to  which  special  legacies 
may  be  affected  by  the  claims  of  credi- 
tors and  annuitants.  The  doctrine  of 
the  ademption  of  special  legacies  was 
established  in  England  by  Lord  Thur- 
low's  decision,  Askbumer  v.  Macguire, 
2  Bro.  Ch.  Ga.  108,  where  a  legacy  of 
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In  the  categoiy  of  specific  bequests  we  most  indade  the  case  of  a 
legacy  to  a  debtor  of  the  amount  of  his  debt,  called  legatum  liberationism 


a  bond  was  held  to  be  partially 
adeemed  hj  the  testator  haTing  le- 
ceiyed  partial  dividends  on  the  debt 
in  bankraptcj ;  and  a  legacy  of  L.1000 
East  India  Stock  was  held  to  be 
adeemed  t ji  toto  in  oonseqoenoe  of  the 
testator  having  sold  the  stock.  In  the 
sabseqnent  case  of  Stanley  r.  Pottery 
the  same  eminent  jndge  remarked  that 
the  test  of  ademption  was,  whether 
the  thing  remained  at  the  testator^s 
death ;  as,  if  the  testator  had  given  a 
particular  hone,  which  died  or  was 
disposed  of  in  his  lifetime,  when  of 
course  there  was  nothing  on  which  the 
bequest  could  operate.  *'*'  The  idea  of 
proceeding/'  he  continued,  **on  the 
animus  acUmendi  has  introduced  a 
degree  of  confusbn  into  the  cases 
which  is  inexplicable,  and  I  can  make 
out  no  precise  rule  from  them  upon  that 
ground.  .  .  .  It  will  be  a  safer  and 
clearer  way  to  adhere  to  the  plain  rule 
before  mentioned,  which  is  to  inquire 
whether  the  specific  thing  given  re- 
mains or  not''  (2  Cox,  182).  A  specific 
legacy  of  corporeal  moveables  has  been 
held  to  be  adeemed  by  their  total  loss 
or  destruction  during  the  life  of  the 
testator,  although  they  may  have  been 
insured,  and  their  value  recovered  from 
the  insurers  {Durrant  v.  Friend^  5  De 
G.  &  Sm.  843). 

The  generality  of  the  principle  has 
been  subjected  to  a  severe  test  in  some 
of  the  more  recent  English  cases  upon 
reinvestment.  In  Barker  v.  Rayner,  6 
Madd.  208,  the  testator  bequeathed 
two  policies  of  assurance  upon  the  life 
of  his  wife  to  his  executors  upon  cer- 
tain trusts ;  and  his  wife  having  pre- 
deceased him,  he  received  the  amount, 
and  after  paying  out  of  the  proceeds  a 
debt,  in  security  of  which  they  had  been 
assigned,  invested  the  balance  in  secu- 
ritiea,  upon  which  it  remained  until  his 
death.  Sir  John  Leach,  Y.C,  held 
that  the  legacy  was  adeemed,  on  the 


imndple  that  the  Court  could  only 
inquire  whether  the  specific  thing  re- 
mained at  the  death  of  the  testator, 
and  could  not  enter  into  the  consSdera- 
tion  whether  it  had  or  had  not  ceased 
to  exist  by  an  intention  on  the  part  of 
the  testator  to  adeem  it.  This  decision 
was  affirmed  by  Lord  Eldon  on  appeal, 
2  Russ.  122.  In  Gardner  v.  Hatton^ 
6  Sim.  93,  the  testator  bequeathed 
L.7000,  secured  by  the  mortgage  of  a 
particular  estate.  After  the  date  of 
the  will  the  principal  sum  and  interest 
were  received  by  the  testator's  agent, 
on  his  account,  who  immediately  after- 
wards invested  L.6000  of  it  upon 
another  mortgage,  upon  which  it  re- 
mained at  the  testator's  death.  Sir  L. 
Shadwell,  V.C,  ruled  that  the  legacy 
was  specific,  and  that,  as  the  testator 
had  received  the  whole  of  the  debt,  it 
was  a  clear  case  of  ademption.  It  has 
been  considered  an  open  question, 
whether  a  testator,  who  having  made 
a  specific  bequest  of  stock,  sells  it,  and 
afterwards  purchases  the  same  fx  a  less 
amount  of  the  same  stock,  thereby  re- 
vives the  bequest  (see  2  Wh.  &  T.  L. 
Ca.  249) ;  but  we  do  not  see  upon 
what  principle  this  point  can  be  dis- 
tinguished from  the  case  of  reinvest- 
ment on  mortgage  noticed  above. 

The  conversion  of  Government  stock 
from  one  denomination  into  another 
by  Act  of  Parliament,  or  of  railway 
shares  into  consolidated  stock,  is  not 
ademption  (see  Oakes  v.  OakeSy  9 
Hare,  666,  and  cases  there  cited). 
Nor  will  the  destination  be  affected  by 
a  mere  change  of  the  title,  as  by  a 
transference  of  the  subject  of  bequest 
from  the  names  of  trustees  to  that  of 
the  testator  (Dingwell  v.  Askew,  1  Cox, 
427).  Nor  will  the  unauthorized  act 
of  the  testator's  agents,  or  of  his  guar- 
dians in  the  event  of  supervening  inca- 
pacity, have  the  effect  of  disappointing 
the  special  legatee.     See   Taylor  v. 
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With  reference  to  this  class  of  bequests,  it  has  been  decided  that  a 
£reneral  bequest  to  certain  debtors  in  the  form  of  ^^  a  free  discharfi[e 
Tf  everytllg  they  may  owe  him  at  his  death,"  did  not  compf 
hend  biUs  coining  into  the  hands  of  the  legatee  on  account  of  the 
testator ;  as  these  were  regarded  not  as  debts,  but  as  in  the  nature 
of  a  special  trust  (a).  A  simple  legacy  to  a  debtor  may  be  con- 
pensated  by  the  debt,  upon  proof  that  it  is  resting  owing  (b).  As 
to  legacies  to  the  testator's  creditarsy  the  presumption  of  the  law  of 
Scotland  is  rather  adverse  to  donation.  The  satisfaction  of  debts 
by  legacies  is  reserved  for  discussion  in  a  subsequent  chapter  (c). 

Legatum  rei  aliencB  is  a  bequest  of  a  subject  not  belonging  to  ^J^T*  *^ 
the  testator.  The  rule  of  construction,  which  has  been  adopted  by 
the  Scotch  Courts  from  the  dvil  law  (d),  is,  that  if,  on  the  one  hand, 
the  testator  erroneously  supposed  the  thing  bequeathed  to  be  his 
own  («),  or  erroneously  believed  the  subject  to  be  moveable,  and 
within  the  power  of  his  executor  (/),  the  legacy  is  ineffectual ;  but 
on  the  other  hand,  if  he  knew  that  it  was  not  his  own,  the  legacy  is 
effectual,  on  the  principle  that  the  testator  intended  that  his  executor 
should  purchase  it  (g).  On  the  same  principle,  a  legacy  of  a  subject 
not  disposable  by  will  may  be  effectual  as  an  obligation  upon  the 
testator's  executors  (A). 

A  considerable  mass  of  decisions  have  been  collected  by  Eufrlish  Terms  which 

•  import  a 

jurists  on  the  question,  What  words  imply  a  specific  as  distinguished  demoDstratlve 

i»  or  Bpeciuc 

from  a  demonstrative  legacy?    These  relate  to  legacies  of  money  in  legacy, 
a  particular  place ;  legacies  of  debts ;  legacies  of  stock ;  and  legacies 
connected  with  realty.    While  illustrating  the  distinction  in  ques- 
tion, they  add  little  or  nothing  to  our  means  of  applying  the  prin- 


Taylor,  10  Hare,  476,  decided  by  V.C. 
Wood,  where  the  prindpleB  preyiously 
recognised  as  to  conyeraion  by  trustees 
and  guardians  in  questions  between  heir 
and  executor,  were  beld  to  be  appli- 
cable to  the  claims  of  specific  legatees. 

(a)  Graham  v.  Denniston,  1792,  M. 
8108 ;  Bell's  Oct.  Ga.  302  ;  Dougall  v. 
DougaU,  1789,  M.  19467. 

(6)  See  Beid  v.  Hope's  TV*.,  6  May 
1825,  1  W.  &  S.  172. 

(c)  Chapter  XLI.  Section  3. 

(d)  Inst.  lib.  2,  Tit.  20,  §  4. 

{«)  Erek.  3, 9, 10;  BeU's  Pr.  §  1882. 


(/)  Ersk.  supra;  Wardlaw  v.  Fraser, 
1663,  M.  5703. 

(jg)  Falconer  y.  Dougal,  1664,  M. 
13801. 

(A)  CaUo  V.  Gordon,  1748,  M.  8077 ; 
Cranston  v.  Brown,  1674,  M.  8059 ; 
Kinhch  y.  Lundie,  1663,  M.  8052; 
Drummond  y.  Drummond,  1624,  M. 
2261.  The  principle  has  been  already 
noticed  under  the  head  of  Legacy  of 
Heritage.  See  Dundas  y.  Dundas,  22 
Dec.  1830,  4  W.  &  S.  460,  affg.  7  S. 
241 ;  Bedford  v.  Bedford,  5  Dec.  1816, 
Hume,  884. 
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Import  of 
termi  appli- 
oftble  to  sub- 
ject of  bequeft 


ciple.  In  most  of  the  cases  the  character  of  the  bequest  is  ascer- 
tained bj  inspection ;  few  of  them  present  anj  difficulty.  As  it  is 
necessary  to  pnt  a  limit  to  the  citation  of  English  cases^  we  do  not 
propose  to  enter  further  upon  this  subject  (a). 

To  complete  the  discussion  of  specific  legacies^  we  annex  a  brief 
statement  of  the  import  of  the  English  and  Scotch  decisions  upon 
the  meaning  of  words  descriptive  of  special  subjects  of  bequest. 
^^  Goods,  gear,  and  sums  of  money,"  will  cany  corporeal  moveables 
generally ;  not  debts  or  other  moveable  rights  (6).  '^  Groods,  gear, 
debts,''  etc.,  does  not  cany  heritable  debts  secured  by  adjudica- 
tion (c).  ^  Goods  and  gear,  whether  heritable  or  moveable,"  will 
not  cany  a  lease  (d),  *^  Moveables  whatsoever,"  coupled  with  words 
descriptive  of  corporeal  moveables,  will  not  cany  moveable  bonds  (e). 
^^  Moveable  estate,"  following  an  enumeration  of  corporeal  move- 
ables, does  not  include  moveable  rights  (/).  A  legacy  of  moveables 
has  been  held  to  include  heirship  moveables  (^).  The  word 
'^  estate "  (A),  either  alone  or  in  conjunction  with  the  expletives 
heritable  and  moveable  (t),  or  moveable  and  immoveable  (£),  is 
nomen  universitatisy  and  includes  property  of  every  description. 
^^  Cash  "  includes  current  coin  and  bank  notes,  but  not  bonds,  bills, 
or  other  securities  (l).  **Free  proceeds"  of  land,  includes  the 
price  of  thinnings  of  woods  (m). 


(a)  An  epitome  of  the  cases  we  re- 
fer to,  will  be  found  in  2  Wh.  &  T.  L. 
Ca.  236-242. 

(6)  Mochne  ▼.  Linn,  1736,  M.  5018, 
Elchies,  "  ImpUed  Will,"  No.  1 ;  Fraser 
V.  Smith,  1776,  M.  2322,  HaUes,  709 
Earl  of  Fife  v.  M'Kenzie,  1796,  M 
2326;  WaddeU  v.  CoU,  1789,  M.  6022 
Pet.  GaUaway,  12  Jan.  1802,  M.  16960 
Brown  y.  Henderson,  3  Dec  1806,  M 
"  Clauae,"  No.  6. 

(c)  Robs  v.  Ross,  10  Apr.  1771,  2 
Paton,  254,  affg.  M.  5019. 

{d)  Paterson  v.  Fairish,  9  Feb.  1800, 
Hume,  128;  Sutherland  v.  Jeffrey, 
Feb.  1806,  Hume,  133. 

(e)  Dunbar's  Trs,  v.  Dunbar,  16 
Jan  1808,  Hume,  267 ;  Kerry.  Young, 
1746, M.  2274. 

(/)  CarseiveWs  Trs.  v.  Carsewell,  9 
Feb.  1868,  20  D.  516. 


(g)  Ferguson,  1682,  1  Fount.  193. 

(A)  Moore  P.  G.  Ca.  76,  cited  supra, 
p.  137,  where  a  fuller  exposition  is 
given  of  the  cases  on  the  question,  what 
words  carry  real  estate.  And  see 
Stewart  v.  Neilson,  3  Feb.  1860,  22 
D.  646  ;  and  Munro  y.  Munro,  17  Dec. 
1825,  4  S.  328. 

(t)  Glover  v.  Brough,  7  Dec.  1810, 
F.  C. ;  F.  of  Eglinton  v.  E.  of  Eg- 
linton  et  al.,  28  May  1861,  23  D. 
1369. 

(k)  Welsh  y.  Caimie,  28  June  1809, 
F.  C.  Compare  Brand  v.  Brand,  1734, 
M.  15941. 

(0  Jarvie  v.  Pearson,  5  July  1860, 
22  D.  1395.  Compel  Smith  Y.Donald' 
son,  10  June  1829,  7  S.  734. 

(to)  BreaddUbane^s  Trs.  v.  Pringle, 
19  Jan.  1864,  16  D.  369. 
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The  Scotch  Reports  do  not  famish  many  instances  of  decisions  Ccmstruotion 

.  ,  ,  of  legacies 

upon  the  construction  of  specific  bequests  of  corporeal  moveables,  of  corporeal 

moveables* 

The  meaning  of  "  furniture"  has  been  fixed  with  tolerable  certainty,  pumitureb 
It  includes  articles  of  domestic  use,  but  not  books  nor  wine,  nor,  of 
course,  money  or  securities  (a).  A  legacy  to  a  lady,  who  was  resi-  Bight  of  seleo- 
dent  in  the  testatoi^s  house,  of  a  quantity  of  plate,  with  ^^  the  whole 
of  the  furniture  in  her  own  bed-room,  and  any  other  she  may  choose 
for  furnishing  her  house,"  was  held  to  imply  only  a  power  of  choos- 
ing liberally,  but  fairly,  any  other  articles  of  furniture  of  similar 
extent  and  value  with  the  furniture  of  her  own  bed-room  (b),  A 
universal  bequest  to  two  legatees,  including  among  other  articles 
the  testator's  wearing  apparel,  was  held,  in  Blair  v.  Blair  (c),  to 
entitle  one  of  them  to  demand  a  specific  conveyance  of  his  share  of 
the  articles  in  question  (d). 


(a)  Bell's  Ft.  1886;  M'Nab  v. 
Spittal,  1797,  M.  2303;  Ker  v.  Young, 
1745,  M.  2274 ;  Rankeillar  v.  Ayton, 
1709,  M.  5759 ;  Cunningham  v.  Living- 
ston, 1787,  M.  11660 ;  5  Br.  Sup.  195. 

(&)  JReedy,  Lord  Strathallan,  21  May 
1835, 13  S.  810;  and  see  12  S.  426. 
In  several  English  cases,  a  legacy  of  bo 
many  articles  forming  part  of  a  stock 
of  the  same  description  has  been  held 
to  give  the  legatee  a  right  of  selection 
(Jacques  v.  Chambers,  2  ColL  435 ; 
Richards  v.  Richards,  9  Price,  226 ; 
Kennedy  v.  Kennedy,  10  Hare,  438). 

(c)  Blair  y,  Blair,  26  Feb.  1831,  9 
S.  514. 

(c2)  In  a  previous  chapter  (supra,  p. 
139)  we  have  given  an  abstract  of  the 
most  important  English  decisions  on 
words  descriptive  of  real  or  personal 
estate.  The  following  summary  of  the 
decisions  on  the  construction  of  the 
terms  of  special  legacies  is  taken  from 
Messrs  Wolstenholme  and  Vincent's 
edition  of  Jarman  on  Wills,  p.  721 : — 

The  words  **  household  goods,"  or 
*'*'  furniture,"  will  include  pictures  hung 
up,  and  plate  and  house  linen  (Amb. 
605 ;  2  P.  W.  419  ;  5  Russ.  312),  unless 
these  words  are  used  elsewhere  in  the 
will  in  contradistinction  thereto ;  also 


tenant's  fixtures,  unless  affixed  to  the 
freehold  (10  Sim.  186 ;  Mos.  112 ;  1  P. 
W.  94) ;  and  prize  medals,  coins,  and 
trinkets,  if  framed  and  hung,  or  other- 
wise disposed  for  ornament  (21  L.  T. 
40;  5  Russ.  321);  but  not  books  (3  Atk. 
201,  Amb.  605,  Mos.  112) ;  or  wines 
or  other  consumable  articles  (3  Yes. 
311,  3  P.  W.  334)  ;  or  goods  belong- 
ing to  the  testator  in  the  way  of,  or 
used  in  carrying  on  trade  (2  P.  W, 
302,  1  Ves.  97,  Amb.  611,  7  D.  M. 
&  G.  55) ;  or  farming  stock  (3  Jo.  & 
Lat.  727,  29  L.  J.  Ch.  875).  But  in 
Comewall  y.  ComewaU,  12  Sim.  303, 
Sir  L.  Shadwell  held  that  books  were 
articles  of  domestic  ornament.  Now, 
this  being  the  ground  on  which  pictures 
are  included  in  the  word  ^*  furniture," 
that  word  ought  also  to  include  books, 
but  it  does  not ;  so  that  Sir  L.  Shad- 
well's  opinion  is  of  doubtful  authority. 
Of  course  books  will  be  included  in  a 
bequest  of  furniture,  if  the  testator's 
intention  so  to  do  can  be  collected 
from  the  will,  Ouseley  y.  Anstruther, 
10  Beav.  462 ;  see  also  Cole  v.  Fitz- 
gerald, 3  Russ.  301.  And  under  the 
terms  "household  furniture,  imple- 
ments of  household  and  articles  of 
vertu,"  telescopes  have  been  held  to 
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I'e^eB,  4.  Another  division  of  legacies,  according  to  the  legatee's  inter- 

residue,  esty  is  that  into  legacies  of  limited  amount^  and  legacies  embracing 

the  whole  or  an  aliquot  part  of  the  free  succession.  The  former 
class  are  those  which  have  already  been  under  consideration  ;  the 
latter  are  termed  residuary  bequests,  or  universal  legacies.  The 
interest  of  a  residuary  legatee  is  distinguished  by  many  remarkable 
properties  from  that  of  general  and  special  legatees,  and  may  justly 
be  regarded  as  a  distinct  species  of  beneficial  interest.  On  this 
account,  and  also  because  residuary  destinations  usually  form  the 
subject  of  a  special  trust  purpose,  the  fulfilment  of  which  is  post- 
poned to  the  payment  of  debts  and  legacies,  we  have  reserved  the 
consideration  of  residuary  interests  for  a  separate  chapter. 
DiTiflion  of  General  legatees  may  also  be  made  the  recipients  of  the  resi- 

refiidne  . 

amongst  gen»-  duaiy  interest,  as  when  a  testator  bequeaths  legacies  to  certain 
parties,  and  directs  that  the  residue  of  his  estate  be  divided  amongst 
those  parties,  either  equally  or  in  proportion  to  the  amotmt  of  their 
legacies.  In  a  case  of  this  kind,  where  a  testatrix,  after  leaving 
numerous  legacies,  varying  in  amount,  directed  the  residue  of  her 
funds  to  be  divided  ^^  between  and  among  the  whole  legatees  whose 
legacies  exceed  L.lOO;"  but  that,  in  the  event  of  her  funds  being 
insu£Scient  for  payment  of  the  foresaid  legacies,  ^^each  of  them 
which  exceeds  L.lOO  sterling  should  suffer  proportional  abatement,'' 
the  Court  held  that  the  division  of  the  residue  must  be  equal ;  for 


pass,  2  De  G.  &  S.  425 ;  as  to  a  bust 
quaere,  1  Beav.  189.  The  words 
'^  household  furniture  and  other  house- 
hold effects,"  it  seems,  extend  to  all 
that  IS  in  the  house  for  use,  consump- 
tion or  ornament ;  and  have  been  held 
to  comprise  pistols,  apparatus  for  turn- 
ing, models,  pictures,  organ,  parrot, 
books,  wines,  and  liquors,  but  not  a 
pony  or  cow,  or  a  fowlingpiece,  unless 
used  for  domestic  defence,  Cole  v. 
FUzgerald,  1  S.  &  St.  189 ;  S.  C.  on 
appeal,  3  Russ.  301,  and  n. ;  Stone  v. 
Parker,  29  L.  J.  Ch.  874 ;  nor  articles 
exclusively  of  personal  ornament,  2 
Kay  &  J.  635.  But  the  circumstance 
that  the  article  has  been  sent  away  for 
repair  or  sale  will  not  exclude  it,  2 
Jnr.  N.   S.  514.      As  to  the  words 


"  live  and  dead  stock,"  see  3  Yes.  811, 
3  Mer.  190,  12  Beav.  357.  Growing 
crops,  it  seems,  will  pass  under  a  be- 
quest of  stock  of  a  farm,  6  East.  604, 
n. ;  or  stock  upon  a  farm,  8  East.  339, 
but  see  5  Russ.  12 ;  and  see  1  Roper 
on  Leg. ,  by  White,  249.  "  Moveables," 
unrestrained,  will  take  in  all  pure 
personalty,  Mos.  296  ;  and  articles 
temporarily  removed  from  a  place  will 
pass  as  articles  in  that  place,  4  B.  C. 
G.  537  ;  but  not  articles  permanently 
removed,  3  Mad.  276,  21  Beav.  548, 
1  Jur.  N.  S.  250;  nor  articles  intended 
to  be,  but  never  yet,  taken  thither,  2 
De  G.  &  S.  425.  Under  a  gift  of 
^^  plant  and  goodwill,"  the  house  of 
business  held  at  rack-rent  was  decided 
to  pass,  Blake  v.  Shaw,  1  Johns.  732. 
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as  there  was  no  direction  to  divide  in  proportion  to  the  shares,  the 
legal  presumption  was  for  an  equal  division  (a). 


Section  HI. 

EXTENT  OP  THE  LEGATEE'S  INTEREST. 

The  points  to  be  considered  relate,  firsts  to  the  extent  of  the 
legatee's  interest,  on  the  assumption  that  the  testator  has  left  funds 
sufficient  for  the  execution  of  all  the  purposes  of  the  trust ;  and 
secondly  J  as  to  the  abatement  of  legacies  in  consequence  of  the 
existence  of  burdens,  or  of  a  deficiency  of  free  funds. 

I.  Extent  of  the  Legateis  Interest  under  the  Trust. 

The  share  of  a  legatee,  as  appearing  upon  the  face  of  the  deed,  Legacy  may 
may,  on  the  one  hand,  be  enhanced  by  accessions,  or  increased  by  by  interest  or 

accfiflsioiis. 

the  addition  of  interest ;  and,  on  the  other,  it  may  be  diminished  by 
burdens,  claims  of  debt,  and  legal  deductions. 

A  legacy  of  quantity,  whether  general  or  demonstrative — e.g.y  ^®^L°' 
payable  out  of  a  particular  fund — does  not  seem  to  be  susceptible  of  susceptible  of 

*  increase  by 

increase  by  accession ;  for  the  rule  is,  that  all  additions  to  the  general  accession, 
estate,  whether  expressly  within  the  view  of  the  testator  or  not,  fall 
into  residue.     On  this  principle  it  has  been  decided,  that  where  a  debt 
is  secured  by  a  policy  of  assurance  which  only  becomes  available  at 
the  testator's  death,  any  bonus  accruing  upon  the  poHcy  falls  into 
the  general  estate,  notwithstanding  that  the  sum  assured  was  intend- 
ed to  be  an  equivalent  for  the  debt  (i).    A  special  legatee,  however.  Special  kgacy 
is  in  a  different  position ;  and  it  is  reasonable  to  conclude  that  as  his  ^  accessions, 
right  to  the  subject  falls  with  the  subject,  it  is  also  susceptible  of 
being  eidarged  by  accessions. 

A  liferenter  of  shares  of  stock  is  not  entitled  to  the  enjoyment  of  ^^^^J^ 
an  extraordinarv  dividend  or  bonus,  but  only  to  the  life  interest  of  fiar,  and  ufe- 

*'  '  ^  ^     renter  has 

it  (<?).     On  the  other  hand,  a  legatee  of  the  fee,  subject  to  a  substi-  only  the 

interest* 
(a)  Pitcaim  v.  Thmson^  8  June      1203  ;  Shand  v.  Blaikie,  31  May  1859, 

1868,  16  D.  741.  21  D.  878. 

(h)  Marquis  of  Queeru^ferry  v.  Scot-         (c)  Rollo  v.  Irving,  27  July  1803,  4 

tish  Union  Ins.  Co.,  10  July  1839, 1  D.      Paton,  621,  revg.  M.    "  Liferenter," 

No.  1. 
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tution,  with  a  proviso  against  gratuitous  or  onerous  disposal^  was 
found  entitled  to  the  benefit  of  a  bonus  (a).  Where  trustees  are 
directed  to  hold  stock  for  the  benefit  of  a  party  in  lif erent,  with  a 
power  of  changing  the  securities,  the  right  of  the  lif erenter  to  the 
current  dividend  cannot  be  prejudiced  by  a  sale ;  and  accordingly, 
in  one  case,  where  the  trustees  received  a  sum  of  L.IO  per  share 
"  in  lieu  of  dividend,"  over  and  above  the  price  of  L.140  per  share, 
and  a  slump  sum  for  certain  other  stock,  the  liferenter  was  found 
to  be  entitled  to  a  proportion  of  the  sum  of  L.IO  per  share,  corre- 
sponding to  the  period  during  which  the  trustees  had  held,  and  to  a 
like  proportion  of  the  dividend,  as  declared,  upon  the  second  por- 
tion (b).  Where  a  truster  directed  his  estates  to  be  conveyed,  in 
terms  of  the  destination,  at  the  period  of  one  year  after  the  current 
year  in  which  his  death  should  take  place,  and  appointed  the  free 
rents  accruing  prior  to  that  event  to  be  applied  in  payment  of  debts, 
and  the  yearly  rents  thereafter  to  be  paid  to  his  daughter,  it  was  held 
that  the  words  '^ current  year"  meant  the  civil  and  not  the  agricul- 
tural year  (c). 
Apportioxunent  The  Apportionment  Act,  4  &  5  William  IV.  cap.  22,  does  not 
apply  to  testamentary  bequests  of  the  rents  current  dming  the  year 
of  the  testator^s  death ;  and  accordingly,  where  a  testator  directed 
the  whole  free  rents  of  a  specific  heritable  subject  to  be  paid  to  his 
widow  during  her  life,  conmiencing  at  the  first  term  of  Whitsunday 
or  Martinmas  after  his  death,  she  was  held  entitied  to  payment  at 
the  first  term  after  her  husband's  death  of  a  full  free  half-yeai^s 
rent,  besides  aliment  and  a  sum  for  mournings  (d). 
When  a  legacy  A  legacy  of  the  interest  of  a  fund  may,  if  such  appears  to  be 
wiu^ou^the  ^^^  intention  of  the  testator,  be  construed  as  a  bequest  of  the 
^^  entire  subject ;  the  failure  to  appropriate  the  capital  affording,  in 

the  absence  of  any  express  indications  of  intention,  a  presumption 
that  the  entire  estate  was  intended  to  be  given  to  the  liferenter  (e). 

(a)  CummingY,  Cumming's  Trs.,  26  inghame^  26  Nov,   1839,  2  D.  140; 

Feb.  1824,  2  S.  743.  LocJchart  v.  Lockhart,  1  Feb.  1839,  1 

(6)  Donaldson  v.  Donaldson^ s  Trs.^  D.  443. 

12  Dec  1851,  14  D.  165.'  {e)  Compare  Sanderson^ s  Exeers.  v. 

(c)  WiUiamson  v.   Hay,    19  June  Kerr,  21  Dec.  1860,  23  D.  227,  with 
1856,  17  D.  960.  Bumsides  v.  Smith,  10  June  1829,  7  S. 

(d)  Thomson  ▼.  Douglas,  15  July  785.     See  I.  140,  supra,  where  the 
1856,  18  D.  1240 ;  see  Trotter  v.  Cun-  English  cases  are  referred  to. 
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With  respect  to  interest  on  legacies,  the  former  rule  was  that  From  what 

*  o  ?  period  interest 

interest  was  payable,  at  all  events,  from  twelve  months  after  the  is  payable  on 

testator's  death  (a).    By  modem  practice,  interest  is  held  to  be  due 

from  the  date  of  the  testator^s  death,  or  from  the  period  at  which  the 

funds  become  productive  (6).     In  the  case  of  Ogilvi^a  Legatees  v. 

Hamilton  (c),  interest  was  allowed  upon  demonstrative  legacies  only 

from  the  first  term  after  the  lapse  of  three  years  from  the  testator^s 

death,  on  the  ground  that  they  were  declared  by  the  will  not  to  be 

payable  until  after  the  sale  of  the  subject  upon  which  they  were 

charged,  and  that  three  years  was  a  reasonable  time  to  allow  for  the 

execution  of  a  power  of  sale.     But  this  case  would  not  now  be 

followed  as  a  precedent,  as  it  has  since  been  settled  that,  in  the 

absence  of  any  express  direction  as  to  the  period  of  sale,  the  right 

to  the  beneficial  enjoyment  emerges  on  the  completion  of  the  first 

year  after  the  testator's  death  (d). 


(a)  McAllister  v.  McAllister,  29  June 
1827,  5  S.  862,  affirmed  on  another 
point,  4  W.  &  S.  148 ;  Stevenson  v.  Mac- 
intyre,  30  June  1826,  4  S.  776.  On 
the  other  hand,  the  legatee  is  charge- 
able with  5  per  cent,  interest  and  ac- 
cumulations on  advances  made  to  him 
beyond  the  value  of  his  share  (JPlaine 
V.  Thomson,  8  Dec.  1836,  16  S.  194). 

(6)  DujgTs  Trs.  v.  Scripture  Readers, 
19  Feb.  1862,  24  D.  452. 

(c)  Ogilme's  Legatees  v.  Hamilton, 
10  Dec.  1833,  12  S.  189. 

(d)  See  the  cases  upon  directions  to 
purchase  and  entail  lands,  in  Chapter 
XVIII.  Section  2.  According  to 
English  practice,  if  a  testator  has  fixed 
no  time  for  the  payment  of  general 
legacies,  they  are  held  to  be  payable 
twelve  mont^  after  his  decease,  and 
to  carry  interest  from  that  date  {CoUyer 
V.  Ashbumer,  2  De  G.  &  Sm.  404; 
Wood  V.  Penoyre,  18  Ves.  333) ;  and 
it  is  immaterial  that  the  estate  is  not 
productive  (^Pearson  v.  Pearson,  1  S. 
&  L.  10).  But  there  are  several  excep- 
tions to  this  rule : — 

1.  If  a  legacy  is  foimd  to  be  in  satis- 
faction of  a  debt,  interest  is  of  course 
due  from  the  testator's  death -upon  the 
VOL.  II. 


amount  of  the  debt  as  at  that  date 
(Clark  V.  Sewell,  3  Atk.  99). 

2.  Where  a  testator  directs  a  legacy 
to  be  paid  before  the  expiration  of  the 
period  of  twelve  months  from  his  death, 
interest  will  be  due  from  the  period  of 
payment  {Lord  Londesborough  v.  So- 
merville,  19  Beav.  295).  And  if  a 
testator  direct  the  legacies  to  be  in- 
vested for  the  benefit  of  the  legatees, 
at  a  period  beyond  the  expiration  of 
twelve  months  from  his  death,  interest 
will  nevertheless  be  due  from  the  end 
of  the  first  year  after  his  death,  unless 
the  contrary  is  expressly  directed  (  Var- 
ley  V.  Winn,  2  K.  &  J.  700). 

3.  Interest  is  due  upon  a  legacy  by 
a  father  to  his  legitimate  minor  child 
a  morte  testatoris  {Beck/ord  v.  Tobin, 
1  Ves.  310)  ;  unless  the  father  has  al- 
ready made  a  competent  provision  for 
the  child  {Re  Rouse's  estate,  9  Hare 
649 ;  Donovan  v.  Needham,  9  Beav. 
164).  The  rule  has  been  extended  to 
provisions  made  by  a  person  putting 
himself  in  loco  parentis  {Wilson  v. 
Maddison,  2  Y.  &  C.  Ch.  Ca.  372). 

4.  An  annuity  is  held  to  run  from 
the  testatoris  death,  and  the  first  pay- 
ment falls  to  be  made  one  year  there- 
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InteroBiis 
due  on  specific 
legacies  from 
Testator*s 
death. 


Appropriation 
of  interest 
where  distribu- 
tion of  capital 
postponed. 
Postponement 
to  period  of 
majority  or 
marriage. 


On  the  ground  already  stated,  interest  is  doe  upon  specific 
legacies  from  the  testator's  death,  notvrithstanding  that  the  period 
of  payment  is  expressly  postponed  (a) ;  and  in  one  case  accomidated 
interest  was  allowed  upon  specific  legacies,  on  the  ground  that  specific 
I^atees  were  entitled,  equally  with  the  legatees  of  the  residuary 
interest,  to  obtain  the  entire  produce  of  the  funds  bequeathed  to 
them  (6).  Dividends  declared  before,  but  not  payable  until  after  the 
testator's  death,  have  been  held  to  belong  to  the  specific  legatee  (c). 

The  most  difficult  questions  connected  with  this  subject  are 
those  which  relate  to  the  appropriation  of  interest,  where  the  pay- 
ment of  legacies  and  provisions  is  conventionally  postponed^  and  no 
directions  are  given  regarding  intermediate  profits.  In  the  case  of 
legacies  to  minor  children  by  a  father  or  person  standing  in  loco  parens 
tisy  payable  at  the  majority  or  marriage  of  the  beneficiary,  the  object 
of  the  postponement  is  presumed  to  be  the  protection  of  the  minor's 
estate,  and  interest  is  therefore  due  a  morte  testatoris  ((2),  and  may 
be  appropriated,  in  so  far  as  necessary,  to  the  maintenance  of  the 
minor  («).  And  even  although  the  vesting  of  the  capital  is  rendered 
uncertain  by  the  payment  being  made  contingent  on  the  attainment 
of  majority,  the  legatee's  right  to  the  intermediate  profits  will,  in 
the  absence  of  any  express  direction  to  ac<;umulate,  vest  at  each 
term,  and  will  therefore  transmit  to  his  representatives  (/).  A  des- 
tination of  lands  in  trust  for  behoof  of  a  contingent  heir,  was  held 


after  (G^i&Mm  y.  Boet,  7  Yes.  96).  And 
a  legatee  of  the  life  interest  in  a  residue 
of  personalty,  is  entitled  to  the  pro- 
ceeds from  the  testator's  death.  See 
the  cases  cited,  2  Wh.  &  T.  L.  Ca.  258. 

5.  Where  a  legacy  is  made  payable 
at  a  particular  time,  or  on  the  attain- 
ment of  a  certain  age,  it  does  not  carry 
interest  until  that  time  (Tyrell  v. 
Tyrellf  4  Yes.  1),  unless  the  bequest 
comes  from  a  parent,  or  a  person  in 
loco  parentis;  in  which  case  interest 
will  be  allowed  from  the  death  of  the 
testator,  if  necessary  for  maintenance 
(2  Wh.  &  T.  L.  Ca.  269,  260). 

(a)  Glasgow's  Trs.  v.  Glasgow^  30 
Nov.  1830,  9  S.  87. 

(6)  APAllister's  Trs.  v.  M'AUister, 
30  Nov.  1836,  15  S.  170 ;  and  see  15 


S.  159.  In  England  specific  legatees 
are  held  entitled  to  dividends  and  in- 
terest from  the  time  of  the  testator's 
death,  although  the  l^acies  may  have 
been  directed  to  be  paid  within  twelve 
months  after  the  testator's  decease 
(Bristow  V.  Bristow^  5  Beav.  289;  2 
Rop.  Leg.  4th  Ed.  1250). 

(c)  Paterson  v.  Macnaughten^  14 
Dec.  1838,  1  D.  241. 

{d)  Gillespie  v.  Marshall,  1802,  M. 
"  Accessorium,"  No.  2. 

(e)  Can^heUy.  Eeid,  12  JimelSiO, 
2  D.  1084 ;  Ogilvie  v.  Cumming^  infra ; 
Wilson  V.  Niblie,  13  Jan.  1825,  3  S. 
430. 

(/)  Ogilvie  v.  Cumndngy  27  Jan. 
1852,  14  D.  363;  and  see  i/arcimaii  v. 
Guthrie,  1  June  1828,  6  S.  920. 
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to  carry  the  intermediate  rents  of  the  lands  for  behoof  of  such  heir 
when  he  should  exist  (a). 

In  other  cases  of  postponed  distribution,  it  would  rather  seem  In  other  cams 

t  11  •i*i»i  •  ..,.  of  pofitponed 

that,  unless  the  mam  object  of  the  testator,  m  reqmnng  his  trustees  distribution, 
to  retain  the  capital,  is  the  benefit  of  the  legatee  himself,  as  in  cases  interest  Lib 
of  minority  and  insanity,  the  interest  must  be  accumulated,  and 
paid  oyer  to  the  residuary  legatees.  In  two  recent  cases,  in  which 
this  doctrine  was  impliedly  laid  down,  the  argument  on  the  other 
side  was,  that  the  omission  to  provide  for  the  disposal  of  the  interest 
of  a  fund  created  a  lapse,  to  the  benefit  of  which  the  heirs^t-law 
would  be  entitled.  But  the  Court  decided  that  imdisposed-of  profits 
were  carried  by  a  residuary  clause  (b).  The  subsistence  of  a  life- 
rent of  the  estate  out  of  which  a  legacy  was  made  payable,  would^  in 
the  absence  of  express  direction,  deprive  the  legatee  of  his  right  to 
interest  during  the  currency  of  the  liferent,  unless  the  legacy  were 
expressly  declared  to  be  payable  with  interest  (c). 

As  to  the  rate  of  interest  payable  to  legatees,  the  rule  of  practice  Bate  of 
is,  that  no  more  is  claimable  out  of  the  estate  than  the  fund  has  able  on  ^i- 
actually  yielded  (d),  unless  the  executor  has  resisted  payment;  in 
which  case  the  claimant  is  entitled  to  decree  for  legal  interest  from 
the  commencement  of  the  proceedings  (e).  Under  the  old  law  of 
moveable  succession,  children  claiming  their  mother^s  share  of  the 
goods  in  communion  out  of  the  general  estate,  were  held  not  to  be  en- 
titled to  interest  on  their  legal  provisions  prior  to  f  oris-f  amiliation,  or 
until  such  time  as  they  were  presumed  to  have  compensated  by  their 
services  the  money  expended  on  their  clothing  and  maintenance  (/)• 

(a)  7Vmp2ery.Temp2er,l  Apr.  1828,  take  an  active  part;  and  Menzies  v. 

S  W.  &  S.  47.  Livingston,  infra. 

(h)  Purnll  V.  Newbigging,  25  Nov.         (e)  See  Darling  v.   Adamson,    16 

1866,  19  D.  71 ;  Sturgis  v.  Campbell,  May  1834,  12  S.  698 ;  Kdly  v.  Kelly, 

19  June  1861,  28  D.  1128.  8   Mar.   1861,  28    D.   703  ;    Duff's 

(c)  Grant  v.  Leith,  31  Jan.  1811,  Trs,  v.   Scripture  Headers^  19  Feb. 
F.  C.  1862,  24  D.  462.    The  rate  of  inte- 

(d)  See  M^AlUster  v.  M'Innes,  29  rest  allowed  by  the  Court  of  Chan- 
June  1827,  6  S.  862,  where  4  per  cent,  eery  is  4  per  cent.  (See  Sitwell  v. 
was  allowed  on  legacies  from  the  period  Bernard,  6  Yes.  643,  and  cases  dted, 
of  one  year  after  the  testator's  death ;  2  Wh.  &  T.  261.)  Compound  interest 
Williamson  v.  Suttie,  20  July  1843,  16  can  only  be  claimed  in  virtue  of  a  spe- 
Jur.  637,  where  bank  interest  only  was  cial  direction  to  that  effect  in  the  will 
found  to  be  due  from  the  date  of  con-  {Arnold  v.  Arnold,  2  My.  &  E.  366). 
signation  in  a  process  of  competition  (/)  Menzies  v.  Livingston,  27  Feb. 
in  which  the  holder  of  the  fund  did  not  1839,  1  D.  601 ;  SteeTs  Trs.  v.  Cupar, 
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In  a  former  chapter  we  have  dealt  with  the  subject  of  the 
liability  of  trustees  to  penal  interest ;  that  isj  to  compound  interest, 
or  to  simple  interest  at  a  rate  higher  than  would  have  been  exigible 
had  they  invested  the  trust  funds  properly^  and  observed  the  rules 
of  a  strict  accounting  (a). 

II.  Deducdona  and  Abatements  from  Legacies. 

A  legacy  may  suffer  diminution,  either  in  consequence  of  the 
act  of  the  settlor,  as  when  he  leaves  a  legacy  of  an  heritable  subject 
burdened  with  a  debt  or  specific  provision  (6),  or  in  consequence 
of  the  liability  of  the  estate  for  the  settlor's  debts.  Questions  as  to 
abatement  occur  either  between  the  residuary  estate  and  general 
and  specific  legatees,  between  heirs  and  executors,  or  between  life- 
renters  and  fiars  (c). 

A  general  direction  to  pay  the  truster^s  debts  in  a  settlement  of 
personal  property,  does  not  relieve  the  heir  of  a  specific  heritable 
subject  from  payment  of  a  debt  secured  as  a  real  burden  upon  the 
lands  ((2).  The  doctrine  was  extended  in  Henderson  v.  HandUon  (e), 
so  as  to  exempt  the  beneficiaries  under  a  general  settlement  of  herit- 
able and  moveable  estate  from  liability  to  pay  off  a  debt  secured  on 
heritable  subjects  destined  to  the  settlor^s  daughter  by  a  marriage- 
contract,  the  principle  being  that  the  estate  was  destined  tantum  et 
tale  as  it  then  stood.  In  this  case  the  debt  had  been  charged  on  the 
estate  before  the  execution  of  the  marriage-contract ;  but  even  in  the 
case  of  a  bequest  of  a  specific  subject,  which  the  testator  afterwards 
burdens  with  debt  or  conveys  in  security,  it  is  thought  that,  as  the 
expressed  intention  is  to  give  a  legacy  of  the  subject  unburdened, 
the  fact  that  the  testator  afterwards  uses  the  subject  as  a  fund  of 
credit,  ought  not  to  defeat  that  intention,  but  that  the  debt  should 
be  paid  out  of  the  general  estate.  This  view  is  to  a  certain  extent 
borne  out  by  the  decision  upon  one  of  the  numerous  points  raised 


16  June  1880,  8  S.  926 ;  Dudgeon  v. 
Amot,  19  Nov.  1830,  9  S.  86. 

(a)  Chapter  XXIV.  Section  2. 

(6)  Frew  v.  Frew,  16  Feb.  1828,  6 
S.  554 ;  and  cases  cited  in/ra. 

(c)  We  refer  to  the  first  chapter  on 
the  duties  of  trustees  for  a  statement 
of  the  relative  liabilities  of  heirs  and 
executors  (Chapter  XVI.  Section  3). 


(d)  Carnch's  TV.  v.  More,  11  June 
1840,  2  D.  1068;  M'Nicoly.  APNicol, 
31  Jan.  1816,  F.  C. ;  Fraser  v.  Fraser^ 
13  Nov.  1804,  M.  "  Heir  and  Executor," 
No.  3 ;  see  Johnston  v.  Cochrane,  13  Jan. 
1829,  7  S.  226. 

(e)  Henderson  v.  HamiUon,  29  Jan. 
1868,  20  D.  473. 
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in  the  Breadalbaae  Trust  case  (a).  The  Marquis  had  directed  his 
trustees  to  pay  over  the  whole  free  rents  of  his  unentailed  lands  to 
his  daughters  during  their  lifetime.  He  also  bequeathed  annuities 
to  different  persons,  amounting  in  all  to  L.2000  per  annum,  but 
without  making  them  real  burdens  on  the  estates.  The  trustees 
proposed  to  pay  these  annuities  out  of  the  rents  of  the  unentailed 
lands,  on  the  ground  that  rights  having  a  tractum  futuri  temporis 
were  chargeable  against  the  heritable  succession.  But  the  Court 
ruled  otherwise,  on  the  ground,  as  stated  by  Lord  Justice-Clerk 
Hope,  that  ^^  the  general  administrators  of  the  deceased's  will,  having 
his  whole  funds  to  meet  all  his  obligations,  cannot  throw  on  the 
subject  of  this  special  bequest  any  particular  burdens,  on  the  ground 
that  the  heir  or  successor  in  heritable  property  might,  in  a  question 
of  intestacy,  have  had  such  relief"  (6). 

Of  course,  if  a  testator  expressly  direct  a  debt  or  legacy  to  be  Express  direc- 
paid  out  of  a  particular  fund,  or  burden  the  fund  by  a  deed  of  a  debtoutofspe- 
testamentary  nature,  the  fund  in  question  will  be  chargeable  with 
the  payment  without  relief  from  the  general  estate.  This  was  the 
principle  of  the  cases  of  YeatSy  Fergus^  and  other  cases  (c).  In 
Wallace  v.  RUchie^a  Tra.  (i),  where  a  settlor  gave  directions  for  the 
sale  and  distribution  of'  his  whole  property,  except  two  estates, 
which  were  settled  upon  his  nephew  and  his  issue,  and  afterwards 
provided  his  wife  in  an  annuity  of  L.800,  secured  over  one  of 
these  estates,  and  thereafter,  by  a  codicil  to  his  settlement,  in- 
creased the  annuity  to  L.1500,  without  expressly  making  it  a 
burden  on  the  heritable  estate,  the  Court,  looking  to  the  testator^s 
intention,  found  that  the  entire  sum,  and  not  merely  the  original 
L.800  a-year,  should  be  laid  upon  the  heritable  estate. 

1.  Subject  to  the  observations  we  have  made  as  to  burdens,  Specific  lega- 

ciefl  do  not 

the  rule  is,  that  specific  legacies  do  not  suffer  abatement  until  the  abate  until 
general  estate  is  exhausted  (e).    And  a  declaration  that  a  specific  ezhaiuted. 

(a)  BreadaWane's  Trs.  v.  Duchess  of  July  1817,  Hume,  180 ;  Frew  v.  Frew, 
Buckinghame,  26  May  1842, 4  D.  1259,      supra. 

1st  point.  (d)  Wallace  v.  Ritchie's  7V».,  7  July 

(b)  4  D.  1263.  1846,  8  D.  1038. 

(c)  Yeats''  Trs,  v.  Yeats,  5  June  (e)  In  the  English  case  of  Page  v. 
1836,  1  S.  &  M*L.  795,  affg.  10  S.  LeapingweU,  18  Ves.  463,  the  prin- 
565 ;  Fergtis  v.  Fergus,  7  Feb.  1833,  ciple  was  laid  down  by  Sir  W.  Grant, 
11  S.  362;  CampheU  v.  Campbell,  10  that  although  a  legacy  was  in  form 
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legacy  shall  abate  in  a  particular  contingency,  is  to  be  strictij  con* 
stroed.  Thns,  where  a  truster  left  a  honse  to  his  niece,  and  cer^ 
tain  other  heritable  estate  to  nephews,  with  a  power  in  favour  of 
one  of  them  to  take  over  the  estate  on  condition  of  paying  cer> 
tain  sums  to  the  otiier  beneficiaries,  including  a  legacy  of  L.500 
to  the  niece,  and  the  nephew  did  not  exercise  the  option  of  taking 
the  entire  estate,  and  the  funds  prored  insufficient, — ^it  was  held 
that  the  niece  was  not  entitied  to  claim  the  legacy  of  L.500  out  of 
the  estate  bequeathed  to  the  nephews,  on  the  ground  that  her  right 
to  payment  out  of  that  estate  did  not  arise  except  in  the  event  of 
the  house  being  taken  over  under  the  power.  Further,  as  both 
provisions  were  of  the  nature  of  special  legacies,  it  was  held  that 
the  tmster^s  debts  remaining  after  the  exhaustion  of  the  general 
estate  must  be  allocated  rateably  upon  both  (a).  But  a  legacy 
secured  unconditionaUy  upon  subjects  specifically  destined,  must 
be  paid  in  full,  notwithstanding  that  the  subject  has  already  suf- 
fered abatement  in  consequence  of  the  insufficiency  of  the  general 
funds  (&). 

2.  General  legacies  of  definite  amount  are  preferable  to  resi- 
duary interests ;  though  in  the  event  of  a  deficiency  of  assets,  they 
are  subject  to  abatement  pro  rata  (c).    A  legacy  for  charitable 


residuary,  yet  if  the  intention  ap- 
peared to  be  to  give  it  as  a  spedfio 
legacy,  it  sbonld  only  suffer  abate- 
ment with  other  specific  legades.  The 
distinction  is  a  very  shadowy  one.  In 
a  recent  case,  where  a  testator,  having 
a  power  of  appointment  by  will  oyer 
L.7100  3^  per  cents.,  appointed  L.6000 
to  A.,  L.500  to  B.,  and  the  residue  to 
C. ;  and  the  stock  had  become  liable 
to  the  payment  of  his  debts.  Sir  John 
Bomilly,  M.R.,  held  that  the  principle 
of  Page  y.  Leapingwell  was  inapplic- 
able, and  that  the  debts  were  charge- 
able in  the  first  instance  on  the  residue. 
In  this  case  the  amount  of  the  bequest 
was  uncertain,  being  dependent  on 
the  value  of  the  stock  when  it  came  to 
be  sold.  But,  added  his  Honour,  if  it 
had  appeared  that  the  testator  thought 
he  was  dealing  with  the  sum  of  L.7100 
sterling,  and  he  had  divided  it  into 


different  proportions,  the  loss  would 
then  have  fallen  on  all  the  persons  in- 
terested in  proportion  to  their  shares, 
although  the  last  portion  were  called 
the  residue  (Petre  v.  Petre^  14  Beav. 
197). 

(a)  Greig's  Tn,  r.  Oreig,  6  June 
1854,  16  D.  899.  See  Dennistaun  t. 
Dennistouny  12  Dec.  1821,  1  S.  206. 

(6)  Fergus  v.  Fergus^  7  Feb.  1883, 
11  S.  362. 

(c)  Erek.  8,  9,  11  &  12 ;  Bell's 
Prin.  §  1875.  In  England  it  is  held 
that  a  demonstrative  legacy,  that  is,  a 
legacy  secured  on  a  particular  fund,  is 
entitled  to  the  privileges  of  a  specific 
l^;acy  in  regard  to  exemption  from 
liability  to  abatement  until  other 
general  l^;acies  have  been  exhausted 
(^Roberts  v.  Pococky  4  Ves.  160 ;  Lam- 
bert V.  Lambert^  11  Ves.  607 ;  Aitan 
V.  Aiton,  1  Mor.  178). 
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uses  has  no  preference  over  other  legacies  (a).  A  direction  to 
trustees  to  employ  the  surplus  of  personal  estate  in  the  purchase  of 
lands  to  be  entailed  on  his  heirs^  is,  in  a  question  of  rankings 
merely  a  residuary  destination  (b).  Such  directions,  moreover, 
are,  as  we  have  elsewhere  seen,  strictly  construed ;  and  so  a  direo* 
tion  to  employ  the  produce  of  future  acquisitions  in  the  purchase  of 
lands  to  be  entailed,  will  not  carry  an  estate  already  in  the  posses- 
sion of  or  vested  in  the  truster  (c). 

A  testator  may  so  frame  his  settlements  as  to  confer  a  pre-  Testator 
ference  upon  one  or  more  general  legatees  at  the  expense  of  the  J^Lrence'on 
rest.  In  addition  to  the  annuity  cases  to  be  afterwards  noticed,  ^^^!^ 
we  may  refer  to  Currie  v.  Currie  (d),  where  a  testatrix,  believing 
that  she  had  the  power  to  dispose  of  L.3500, — L.IOOO  of  which 
was  secured  to  her  by  ante-nuptial  contract,  and  the  remainder  by 
a  post-nuptial  settlement  which  the  husband  subsequently  revoked, 
— ^gave  the  sum  of  L.IOOO  sterling  to  her  daughter,  to  be  at  her 
own  absolute  disposal,  and  declared  that  the  remaining  sum  of 
L.2500  sterling  should  remain  invested  for  the  liferent  use  alle- 
narly  of  the  said  daughter,  and  of  her  children  in  fee.  The  free 
fund  being  reduced  to  L.IOOO  in  consequence  of  the  revocation  of 
the  post-nuptial  contract,  the  Court  were  of  opinion  that  the  in- 
tention was  to  give  the  first  sum  of  L.IOOO  preferably,  and  directed 
the  whole  fund  to  be  paid  over  to  the  daughter.  Where  trustees 
are  directed  to  invest  or  set  apart  a  sum  of  money  in  a  particular 
way,  or  in  particular  stocks,  the  legatees  are  entitled  to  the  benefit 
of  an  investment  equal  in  value  to  what  might  have  been  obtained 
for  the  money  at  the  trustei^s  death  (e). 

3.  The  ranking  of  usufructuary  interests  falls  to  be  determined  How  debts 
on  similar  principles  to  that  of  legacies  of  capital.    Thus,  where  a  interests  of 
testator  settled  a  jointure  upon  his  widow,  and  divided  the  residue      ^^^ 
of  his  heritable  estate  into  shares,  certain  of  which  were  to  be  life- 
rented  by  his  daughters,  the  sons*  shares  to  be  paid  absolutely,  it 

(a)  Monro  v.  Scotfs  Exrs.,  1680,  (J)  Currie  v.  Currie,  22  Jan.  1886, 

M.  8048.  13  S.  290.     See  the  English  cases 

(6)  Hamilton  v.  Bennett,  16  Aug.  cited  in  2  Wh.  &  T.  L.  Ca.  266. 

1883,  6  W.  &  S.  588,  affg.  10  S.  830.  (e)  Horsbrugk  v.  Horsbrugh,  1  Mar. 

(c)  Allan  T.  Glasgow's  Trs.,  1  Sept.  1848,  10  D.  824  ;    Gray  v.  Gray,  4 

1886,  2  S.  &  M'L.  238.    See  Chapter  June  1885, 18  S.  866 ;  and  cases  cited 

XVIII.  Section  1.  mpra,  p.  837. 
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was  ruled  that  the  interest  of  the  heritable  debt,  and  also  the 
widow's  jointure^  were  to  be  paid  by  the  trustees,  so  as  to  affect 
the  provisions  of  the  sons  and  daughters  rateably  (a). 

Where  a  fund  is  settled  upon  one  person  in  liferent,  with  re- 
mainder to  others  in  fee,  annuities  of  definite  amount  form  a  deduc- 
tion from  the  liferent ;  in  other  words,  the  lif erenter  is  not  entitled 
to  encroach  upon  the  capital  for  the  purpose  of  obtaining  repayment 
of  the  termly  annuities  (6). 

In  the  case  of  an  annuity  being  charged  upon  the  residuaiy 
estate,  if  the  residue  should  eventuaUy  prove  insufficient  to  yield 
the  annuity  in  the  ordinary  way  of  investment  at  interest,  the  ques- 
tion arises,  whether  the  annuitant  is  entitled  to  have  the  capital  sunk, 
so  as  to  obtain  an  annual  return,  during  the  subsistence  of  the  life- 
rent, equal  to  what  was  bequeathed.  We  have  seen  that  a  legacy 
of  interest,  in  the  absence  of  any  destination  of  the  fee,  may  in 
certain  cases  be  equivalent  to  a  bequest  of  the  capital  (c).  A 
fortioriy  if  there  be  no  destination  of  the  reversion,  the  annuitant 
would  seem  to  be  entitled,  in  case  of  a  deficiency  of  funds,  to  sink 
the  capital,  so  as  to  obtain  the  full  amoxmt  of  his  annuity ;  and  it 
has  been  so  held  in  a  case  where  there  was  no  specific  appropriar 
tion  of  the  capital  of  the  annuity  f  tmd,  but  merely  a  general  residu- 
ary destination  applicable  to  the  entire  estate  ((2). 

On  the  other  hand,  in  Casamaijor  v.  Pearson  («),  where  certain 
annuities  were  charged  upon  property,  with  a  proviso  that,  in  the 
event  of  the  residue  not  being  sufficient  for  yielding  the  annuities 
in  full,  the  money  should  be  invested,  and  the  dividends  divided 
among  the  annuitants  in  rateable  proportions,  it  was  held  by  the 
House  of  Lords  that  each  termly  payment  of  the  respective  annui- 
ties formed  a  burden  upon  the  revenue  of  that  year  alone ;  that  the 
loss  resulting  from  a  deficiency  in  any  one  year  fell  upon  the  an- 
nuitants rateably ;  and  that  the  surplus  in  other  years  belonged  to 
the  residuary  legatees. 


(a)  Dennisioun  y.  DennistauTi^  12 
Dec.  1821,  1  S.  206. 

(6)  Currie  v.  Threshie^  4  July  1846, 
8  D.  1021 ;  and  see  Nixon  v.  Borth- 
wick,  18  Feb.  1806,  F. C. ;  M.  "Life- 
renter,"  No.  2. 

(c)  See  p.  224,  supra. 


(d)  Berry's  Trs.  v.  Cox's  Trs.,  18 
June  1860,  12  D.  1087  ;  MiUer's  Trs. 
V.  Miller,  23  Feb.  1848,  10  D.  766, 
4th  point. 

(e)  Casamaijor  v.  Pearson,  29  April 
1841,  2  Rob.  217 ;  see  2  D.  1020. 


Sec.  III.] 


EXTENT  OP  LEGATEE'S  RIGHT. 


233 


It  is  of  course  to  be  understood  that  legacies,  in  whatever  form 
provided,  are  postponed  to  the  claims  of  onerous  creditors.  In  one 
case,  where  the  testator  had  died  solvent,  and  his  son  thertofter  took 
inf  ef  tment  upon  a  portion  of  his  estate  in  security  of  his  provisions, 
and  in  consequence  of  a  subsequent  depreciation  in  the  value  of  pro- 
perty the  estate  was  insufficient  for  the  liquidation  of  the  claims  of 
creditors,  the  Court  held  that  the  son  was  entitled  to  the  benefit  of 
his  security  notwithstanding  (a) ;  but  this  decision  was  expressly 
overruled  in  Bruce  v.  Brtice  (6),  where  the  circumstances  were 
similar.  It  is  clear  that,  although  a  conveyance  has  been  actually 
made  to  a  gratuitous  beneficiary  in  terms  of  the  truster's  direction, 
onerous  creditors  are  entitled  to  follow  the  estate  into  his  hands,  on 
the  principle  that  he  represents  the  truster. 

Legacies  are  also  subject  to  deduction  in  respect  of  legacy 
and  succession  duty,  under  various  statutes;  for  an  exposition  of 
which  we  must  refer  to  works  treating  specially  of  such  subjects  (c). 
Most  of  the  cases  upon  the  question,  whether  the  succession  is  to 
be  treated  as  heritable  or  moveable,  are  cited  in  the  chapter  on  Con- 


In  eyent  of 
a  subsequent 
depreciation  of 
estate,  Credi- 
tors  may 
claim  funds 
paid  to  Lega- 
tees. 


Legacy  and 

Bucceasion 

Duties. 


(a)  Remington  jr  Co.  v.  Bruce^  9 
Dec.  1829,  8  S.  215. 

(b)  Bruce  v.  Bruce^  9  June  1831,  9 
S.  696. 

(c)  The  statutes  now  in  force  which 
authorize  the  impoeition  of  legacy  duty 
on  personal  estate,  are  the  55  Geo.  IIL 
c.  184 ;  8  &  9  Vict.  c.  76  j  and  16  & 
17  Vict.  c.  51.  By  5  &  6  Vict.  c.  82 
(made  perpetual  by  16  &  17  Vict.  c.  59) 
these  duties  were  assimilated  as  be- 
tween Great  Britain  and  Ireland.  By 
16  &  17  Vict.  c.  51,  duties  were  for  the 
first  time  granted  to  the  Crown,  upon 
the  succession  in  real  and  heritable 
property,  according  to  a  scale  based 
upon  the  principle  that  duty  is  only  to 
be  paid  upon  the  life  interest.  See  the 
recent  cases  of  Hill,  19  Mar.  1862,  24 
D.  808,  and  M'Danald,  28  May  1862. 

Duties  are  also  chargeable  upon  the 
inventories  of  personal  estate  under 
48  Geo.  in.  149,  and  55  Geo.  III.  c. 
184,  amended  by  56  Geo.  III.  c.  107. 
See  also  the  provisions  of  the  Confir- 
mation Act,  4  Geo.  IV.  c.  98.    Some 


material  alterations  were  made  as  to 
the  collection  of,  and  liability  for,  in- 
ventory duty  by  two  Acts  of  the  23d 
&  24th  Victoria.  By  chapter  15,  §  6, 
money  secured  on  heritable  property 
in  Scotland,  and  money  secured  by 
bonds  in  favour  of  heirs  and  assignees, 
excluding  executors,  are  declared  to  be 
moveable  property  in  a  question  as  to 
the  incidence  of  inventory  duty.  By 
chapter  80,  the  duty  on  inventories  is 
made  a  stamp  duty ;  provision  is  made 
for  its  collection  under  the  Stamp  Acts ; 
and  the  tax  is  made  applicable,  as  be- 
fore, to  bonds,  and  also  to  money  se- 
cured on  heritable  property  by  ex  facie 
absolute  conveyance  or  adjudication. 
Probate  and  inventory  duty  is  payable 
upon  aU  property  situated  within  the 
kingdom,  without  regard  to  the  domicile 
of  the  deceased ;  legacy  duty  is  payable 
according  to  the  law  of  the  domicile, 
and  into  the  Exchequer  of  the  State  in 
which  the  deceased  person  was  domi- 
ciled {Thomson  v.  Adv.-Gen.^  18  Feb. 
1845, 4  BeU,  1). 
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stmctive  Conversion.  As  to  questions  of  relationship^  where  the 
rate  of  the  duty  differs  according  to  the  degree,  it  has  been  held  that 
joint  legatees  pay  each  upon  their  own  share,  according  to  the  rates  re- 
spectively applicable  (a).  The  purchaser  of  an  annuity  is  liable  for 
unpaid  and  future  instalments  of  duty  (b),  A  testator  may  exempt 
his  legatees  from  payment  of  legacy  duty  (c) ;  in  which  case  the 
exemption  extends  to  the  right  of  a  conditional  institute  (<2).  The 
word  "free/*  prefixed  to  a  bequest,  e.g^  "a  free  yearly  annuity  of 
L.60,"  is  sufficient  to  lay  the  burden  of  legacy  duly  upon  the  general 
estate  (e).  Bequests  of  sums  below  the  value  of  L.20  are  exempt 
from  legacy  duty,  and  the  exemption  extends  to  several  distinct 
legacies  to  different  charitable  or  benevolent  schemes  under  the 
same  management  (/).  On  the  construction  of  the  Income  Tax 
Acts,  it  has  been  held  that  a  testator  cannot  relieve  his  annuitants 
from  payment  of  income  tax  by  laying  the  burden  on  the  general 
estate.   The  duty  is  payable,  notwithstanding,  out  of  the  annuity  (g). 


Section  IV. 


CONDITIONS  IN  LEGACIES. 


Conditions 
precedent  and 
subsequent 


Conditions,  when  distinguished  according  to  their  mode  of 
operation,  are  either  precedent  or  subsequent ;  that  is,  the  vesting 
of  the  estate  is  either  made  contingent  on  the  determination  of  an 
event  in  the  legatee*s  favour,  or  the  legatee  is  divested  by  the 
occurrence  of  an  unfavourable  event.  Conditions  subsequent  are 
more  strictly  construed  than  conditions  precedent ;  because  public 
policy,  if  it  does  not  forbid,  is  unfavourable  to  the  imposition  of 
conditions,  the  effect  of  which  is  to  deprive  a  grantee  of  a  vested 
interest  (h). 


(a)  See  Attorney-Gen,  v.  Backus j 
11  Pr.  Ex.  547. 

(6)  Nishefs  Trs.  v.  Learmonth^  19 
Nov.  1845,  8  D.  69. 

(c)  See  Fischer  v.  Earl  of  Seafield^ 
18  Nov.  1825,4.8.  192. 

(rf)  See  Charteris  v.  Young^  2  Ruas. 
Ch.  Ca.  183. 

(e)  Bulloch  v.  Beatony  8  Feb.  1853, 
15  D.  373,  where  the  English  cases 


upon  similar  expressions  are  explained 
in  Lord  Rutherfurd's  note. 

(/)  Stewart's  Trs.Y,  Adv.-GenL,  11 
July  1867,  20  D.  463. 

(g)  Rohson  v.  M'Nxsh,  2  Feb.  1861, 
23  D.  429 ;  Blair  v.  AUan,  17  Nov. 
1858, 21 D.  15  ;  WaU  v.  WdU,  16  Sim. 
513 ;  16  L.  J.  Ch.  305. 

(A)  See  Bell's  Pr.  §  50 ;  Jarman  on 
Wills,  Chapter  xxvii.  (3d  Ed.  II.  1). 
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Again,  conditions  have  been  classified,  with  relation  to  their  Conditions 

,  ,  ,  ,  potestatiYO  or 

object,  into  potestative  and  casual  (a).  A  potestative  condition  casnaL 
makes  the  gift  dependent  on  an  act,  the  performance  of  which  is 
within  the  power  of  the  legatee ;  and  the  object  of  such  conditions  is 
to  secore  performance  (b).  Potestative  conditions,  accordingly,  be- 
come obligatory  on  the  legatee  by  acceptance  of  the  grant;  a  principle 
which  has  been  treated  by  some  writers  as  an  extension  of  the  doc- 
trine of  approbate  and  reprobate.  Casual  conditions  are  those  which 
are  determined  by  the  occurrence  of  an  event,  such  as  the  death  of 
a  liferenter,  the  attainment  of  majority,  the  succession  to  another 
estate,  etc.  Such  conditions,  when  not  dictated  by  pure  caprice, 
usually  bear  relation  to  some  change  in  the  circumstances  of  the 
legatee,  or  of  some  other  party  to  whom  a  prior  interest  in  the  same 
subject  has  been  limited. 

Lastly,  conditions  are  distin£niished  in  relation  to  their  oblifi^a-  Conditions 

....  ,  obligatory  or 

tory  character.     A  condition  which  is  lawful  and  possible  is  obligar  unlawful. 
tory ;  the  effect  of  conditions  which  are  either  unlawful  or  impos- 
sible of  fulfilment,  remains  for  consideration. 

In  addition  to  the  recognised  grounds  of  distinction  which  we  PotesUtive 

1  ,•      t    •.  •  ,     t  ••."%•%*.•,••  1    conditions 

have  noticed,  it  is  necessary  to  keep  m  view  the  distinction,  m  regard  divided  into 
to  potestative  conditions,  between  imperative  and  prohibitory.  An  ^^Stwy.*'' 
imperative  condition  is  generally  binding,  unless  the  act  enjoined 
is  contrary  to  law.  A  prohibitory  condition  may  be  inoperative  in 
law,  on  the  ground  of  its  having  a  tendency  (1)  to  interfere  with 
the  personal  liberty  of  the  legatee,  or  (2)  to  alter  or  interfere  with 
the  rights  of  property ;  although  the  fulfilment  of  the  condition,  if 
it  had  sprung  from  the  spontaneous  act  of  the  legatee,  might  have 
been  harmless,  or  even  laudable.  A  prohibitoiy  condition  is  some- 
times disguised  in  the  form  of  an  imperative  one ;  and  some  of  the 
confusion  which  pervades  this  branch  of  the  law  is  perhaps  attri- 
butable to  the  tendency  of  lawyers,  to  look  rather  to  the  form  than 
to  the  substance  of  the  injunction.  Take,  for  example,  a  condition 
that  the  legatee  is  to  reside  in.  a  certain  place.  Discarding  the 
form  of  the  direction,  this  is  obviously  prohibitory ;  for  residence 

(a)    Bell's    Pr.    and   Jarman,    ut  be  taken  bound  to  pay  the  granter's 

supra.  debts,  as  in  Moncreiffy.  Skene^  29  June 

(6)  For  example,  a  legacy  may  be  1825,  1  W.  &  S.  672 ;  Bruce's  Trs.  v. 

burdened  with  debt,  or  the  legatee  may  Hamilton,  29  Jan.  1858,  20  D.  473. 
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FnMstical 
divudon  of 
thegubject 


Whether  the 
vesting  of  a 
legacy  depends 
upon  the  con- 
dition. 


Erentoal  con- 
ditions. 


Distinction  be- 
tween events 
certain  and 
uncertain. 


somewhere  being  a  necessary  condition  of  existence^  the  direction  to 
reside  in  one  place  is  of  coarse  equivalent  to  a  prohibition  against 
residing  elsewhere.  So  an  injunction  to  marry  a  particular  person 
is  in  effect  a  condition  in  restraint  of  marriage  (a). 

The  questions  that  occur  in  practice  in  relation  to  conditions 
may  be  divided  into  three  classes :  firsty  where  the  question  is, 
whether  the  testator  meant  to  impose  a  condition,  or  merely  contem- 
plated and  provided  for  the  occurrence  of  an  event ;  in  other  words, 
whether  the  vesting  of  the  legacy  depends  upon  the  condition; 
secoTuHy^  when  the  legatee  is  entitled  to  take  the  bequest  free  from 
the  condition ;  thirdly j  in  what  manner  the  condition  may  be  puri- 
fied or  performed. 

1.  On  referring  to  our  introductory  observations,  it  will  be  seen 
that  proper  questions  of  vesting  can  only  arise  with  reference  to 
casual  conditions ;  that  is,  conditions  which  are  determined  by  an 
event,  and  not  by  the  will  of  the  legatee.  A  potestative  injunction 
is,  in  the  intention  of  the  testator,  necessarily  a  condition  affecting 
the  acquisition  of  a  vested  interest.  But  a  legacy  given  upon  a 
particular  event  may  not  be  so.  If,  for  example,  a  legacy  is  made 
payable  upon  the  occurrence  of  an  event  which  must  happen, 
although  uncertain  as  to  time,  the  interest  of  the  legatee  vests  a 
nwrte  testatorisj  though  the  period  of  payment  is  postponed ;  and 
the  interest  may  accordingly  be  assigned  or  attached  by  legal  dili- 
gence. If,  on  the  other  hand,  it  is  uncertain  that  the  event  con- 
templated by  the  testator  ever  will  happen,  the  event  is  regarded  as 
a  condition — dies  incertus  pro  conditione  hahetur.  The  only  certain 
events  are  the  elapse  of  definite  intervals  of  time,  and  death. 
Among  uncertain  events  or  contingencies  which  occasion  a  post- 
ponement of  vesting,  there  are  four  of  chief  importance, — ^the 
attainment  of  majority ;  marriage ;  the  birth  of  children ;  and  the 
condition  of  survivance  of  a  certain  event.  The  condition  of  sur- 
vivance  is  implied  in  a  legacy  when  it  is  given  to  two  or  more  per- 
sons jointly,  or  in  succession,  on  the  principle  that  the  testator  in- 
tends that  the  entire  interest  shall  pass  to  the  institute,  or  surviving 
legatee,  in  the  event  of  the  other  legatee  predeceasing  the  term  of 
payment.  The  subject  of  vesting,  with  reference  to  the  contingent 
events  here  specified,  will  be  fully  considered  in  subsequent  chap- 

(a)  See  the  cases  on  residence,  infra^  p.  239. 
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ters  (a).  We  shall  now  allude  only  to  some  questions  involying  the 
application  of  the  principles  of  vesting  to  conditions  of  an  unusual 
or  exceptional  character. 

The  subject  of  legacies  to  trustees  and  executors  has  been  con-  Legacies  to 
sidered  in  a  previous  chapter  (6).    Where  the  legacy  is  given  to 
the  trustee  or  executor  in  that  character^  his  acceptance  of  the  office 
is  a  condition  affecting  his  right  to  the  bequest. 

A  frequent  condition  in  settlements,  whether  of  real  or  personal  Conditions 
estate,  is,  that  the  gift  shall  only  take  effect  in  the  event  of  the  sncceesion  to 

^      '  P  .    "^  other  estate. 

legatee  not  succeeding  to  certain  other  estates,  or  to  property  of  a 
certain  value  (c).  Such  stipulations  are  effectual,  though  expressed 
in  the  form  of  conditions  subsequent,  with  a  destination  over,  pro- 
vided there  is  a  clear  purpose  of  substitution, — subject,  however,  to 
the  operation  of  the  rules  of  law  restrictive  of  substitutions  (d). 

The  case  of  le£^cies  contingcent  on  the  le£:atee's  survivance  of  a  Condition  of 

o  o  o  suryiTorsoip 

definite  period  of  time,  is  exemplified  by  Wilkie  v.  WiUde.  The  illustrated. 
testator  had  directed  his  trustees  to  retain  his  lands  of  Auchleshie 
in  their  management  for  fourteen  years  after  his  decease,  and 
thereafter  to  sell  the  lands,  and  to  divide  the  produce  among  all  his 
children  then  in  hf  e,  or  their  issue,  the  shares  of  predeceasing  children 
to  accresce  to  the  survivors.  One  of  the  sons  died  whilst  the  sale 
was  in  progress ;  and  the  Court  found  that  no  share  of  the  price  or 
value  of  the  lands  could  be  held  to  have  vested  in  the  son  at  the 
time  of  his  death,  but  that  his  share  accresced,  in  terms  of  the  trust 
deed,  to  the  surviving  children  (e).  The  same  principle  is  illus- 
trated  by  another  case,  in  which  a  right  of  survivorship  was  given 
in  the  event  of  any  of  the  beneficiaries  dying  before  the  period  of 
division  (/). 

Where  a  legacy  is  left  to  a  party  on  condition  of  his  appearing  Condition,  that 
to  claim  it  within  a  certain  time,  failing  which,  to  other  parties,  the  claimed, 
legacy  will  vest  in  the  eventual  legatees  on  the  expiration  of  the 

(a)  Chapters  XLIII.  and  XLIY.  {<£)    As   to   which,    see   Chapters 

(6)  Supra,  I.  268.  XXXVII.  and  XLIII. 

(c)  See  Ewing  v.  Ewing's  Trs.,  12  («)  Wilkui  v.  Wilkie,  27  Jan.  1887, 

June  1857,  19  D.  835;  a£Fd.  22  D.  15  S.  431 ;  wcA^e^  Earl  of  Lauderdale 

Ap.  Ca.  5  ;  Cunningham  v.   Cunning-  v.  Boyle's  Executor,  19  May  1880,  8  S. 

ham,  6  July  1858,  20  D.  1214 ;  Erskine  771 . 

v.  WUliams,  14  Dec.  1843,  6  D.  226 ;  (/)  Thorhum  v.  Hiorbum,  16  Feb. 

Lawson  v.  Imrie,  10  June  1841,  3  D.  1886,  14  S.  485. 
1001. 


238 


OF  LEGACIES. 


[Ch.  XXXVI. 


Arbitrary 
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Conditions 
depending 
upon  the  Dirth 
of  children. 


Bequest  to 
lunatic  on 
restoration  to 
sanity. 


time  limited  (a) ;  and  it  f  ollows^  by  parity  of  reasoning,  that  the 
vesting  of  a  provision  contingent  on  marriage,  npon  snccess  in  a  snit, 
or  any  other  arbitrary  but  lawful  condition,  will  only  take  effect 
upon  the  condition  being  purified  (b).  A  legacy  having  been  given 
to  a  parent  upon  the  singular  condition  of  his  having  two  children 
living  at  any  time,  the  condition  was  held  not  to  be  purified  by  the 
birth  of  a  second  child,  which  lived  only  three-quarters  of  an  hour, 
and  had  not  been  heard  to  cry  (c).  In  the  case  of  a  legacy,  the 
amount  of  which  is  left  to  the  discretion  of  trustees,  the  exercise  of 
the  power  is  regarded  as  conditional ;  and,  accordingly,  the  legacy 
will  lapse  by  the  death  of  the  trustee,  if  he  has  neglected  to  exercise 
it{d).  Professor  Bell  remarks,  that  where  the  condition  si  sine 
liberis  is  easpressed^  the  mere  birth  of  a  child,  irrespective  of  sur- 
vivance,  will  give  a  vested  interest ;  a  distinction  which  is  correct  in 
principle,  though  it  is  doubtful  whether,  in  the  actual  decision  of 
such  cases,  sufficient  attention  has  been  paid  to  the  difference  between 
express  and  implied  conditions  {e). 

Where  legacies  have  been  given  to  the  children  of  a  family,  or  to 
a  party  failing  issue  of  his  body,  and  the  circumstances  were  such  as 
to  render  it  improbable  that  additions  would  be  made  to  the  family, 
the  Court  has  sometimes  allowed  payment  to  be  made,  in  antici- 
pation of  the  period  of  vesting,  on  security  being  found  for  repay- 
ment in  the  event  of  the  succession  opening  to  future  issue  (/). 
And  it  has  been  held,  on  the  construction  of  a  direction  to  convey  a 
residue  after  fulfilment  of  trust  purposes,  to  a  party  who  was  in- 
sane, in  the  event  of  his  recovery,  whom  failing  to  another,  that 
the  trustees  were  entitled  to  denude  in  favour  of  the  conditional 
institute  on  the  arrival  of  the  period  of  distribution,  the  party  first 
instituted  being  still  in  a  state  of  mental  alienation  {g). 


(a)  Stevenson  v.  MadrUyre^  80  June 
1826,  4  S.  776 ;  Neilson  v.  Coulter^ 
1710,  4  Br.  Supp.  807. 

(h)  See  Hunter  v.  Nicolson^  29  Nov. 
1836,  16  S.  169 ;  Scot  v.  Stton,  1708, 
M.  2998. 

(c)  Robertson  y.  Robertson^  22  Jan. 
1838,  11  S.  297 ;  a  most  indefenable 
extension  of  a  vidoasrule  of  evidence. 

(df)  Bumside  v.  Smithy  10  June 
1829,  7  S.  736. 


(e)  Compare  Bell's  Prin.  §  1782, 
with  the  cases  dted  tn/ra.  Chapter 
XLIII.  See  also  GUndinning  v. 
Walker,  80  Nov.  1826,  4  S.  237. 

(/)  Scheniman  y.  Wilson,  26  June 
1828,  6  S.  1019  ;  Blackwood -7.  Black- 
wood's Trs.,  11  June  1833,  11  S.  699. 
Compare  these  cases  with  Biggar's  Trs. 
V.  Biggar,  17  Nov.  1868,  21  D.  4. 

(g)  Drones  Trs,  v.  Peddle,  6  Mar. 
1860,  12  D.  826. 
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2  and  3-  We  proceed  to  notice,  but  very  briefly,  the  subject  of  Unlawful  and 

imnofisiblo 

unlawful  and  impossible  conditions,  involving  the  question,  in  what  oonditions. 
circumstances  a  legatee  is  entitled  to  take  the  bequest  free  from  a  condition,  how 
potestative  condition.     On  this  last  point  our  law  stands  clear  of  one   "  ^  ^' 
element  of  complexity  which  has  entered  into  that  of  England  (a), 
in  consequence  of  the  Courts  of  law  having  adopted  the  principle 
that  a  devise  of  real  property  upon  an  impossible  or  unlawful  con- 
dition is  void, — ^while  the  Courts  of  equity,  in  the  adjudication  of 
questions  of  personal  succession  at  least,  have  adhered  to  the  maxim 
of  the  civil  law,  according  to  which  such  conditions  are  held  pro  non 
scriptis.    In  the  jurisprudence  of  Scotland,  it  is  a  universal  rule,  ^^^^^^ 
that  a  bequest,  or  voluntary  provision,  coupled  with  an  unlawful  or  "Jtiiongii  the 

i         ^  •'   r  7  r  condition  is 

impossible  condition,  is  effectual  (b),  iiniawfui  or 

■f  '  ^  ^    ^  ^  impossible. 

Legacies  and  bequests  may  be  said  to  be  unlawful,  either  when  piBtmction 
they  are  granted  for  an  unlawful  purpose,  or  when  granted  upon  i^^^^  ^^~ 
conditions  which  the  law  wiU  not  enforce.  The  subject  of  unlaw-  condm^ 
ful  purposes  has  been  considered  in  a  previous  chapter,  in  conjunc- 
tion with  that  of  conditions  which  are  void,  as  interfering  unduly 
with  the  right  of  property  (c).  As  for  conditions  in  restraint  of 
personal  liberty,  these  are  seldom  found  in  modem  settlements. 
Two  examples  have  attracted  the  especial  notice  of  authors — re- 
straints on  residence,  and  restraints  on  marriage. 

There  are  two  reported  cases  on  conditions  as  to  residence.     In  Conditions 
the  first.  Raid  v.   Coates  ((2),  the  legacy  was  given  by  an  uncle,  prohibitmg 
coupled  with  the  condition  that  the  legatee  should  not  reside  with 
his  mother.     The  Court,  before  deciding  the  question,  inquired 
whether  the  legatee  intended  to  observe  the  condition  of  separate 
residence ;  and  having  received  an  answer  amounting  to  a  non  repug- 
nantioy  they  refused  to  interfere,  as  it  was  not  unlawful  for  the 
legatee  to  fulfil  the  condition.    In  the  subsequent  case  of  Fraser  v.  Fraterr.  Rose 
Rose  («),  the  Court  seems  to  have  gone  further,  and  to  have  held 
the  condition  of  non-residence  with  the  legatee's  mother,  she  being 
of  good  character,  altogether  nugatory;  and  the  doctrine,  that  a 
degrading  or  contumelious  condition  may  be  disregarded,  commends 

(a)  Jarman  on  Wills,  II.  9, 13  et  seq.         (d)   Reid  v.  Coates,  5  Mar.  1813, 

(b)  See  BeU'a  Pr.  §  1786  ;  Erak.  3,      F.  0. 

3,  85 ;  Stair,  1,  8,  7.  (e)  Fraser  v.  Rose,  18  July  1849, 

(c)  Chapter   VI.   (I.  107).      See      11  D.  1467. 
Jannanon  Wills,  II.  17  (Repugnancy). 
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Conditionfl 
in  reBtraint 
of  marriAge, 
within  what 
limits  eifec- 
tual. 


itself  to  reason.  We  incline  to  think  that  a  condition  enjoining  re- 
sidence in  a  particular  place  is  lawful^  on  the  principle  that  the  tes- 
tator may  desire  his  representative  to  keep  up  a  connection  with  the 
locality  of  his  choice^  and  that  the  condition  is  su£5ciently  complied 
withy  by  having  a  home  or  place  of  residence  in  the  locality,  and 
occasionally  visiting  it  (a).  As  to  restraints  on  residence  with  the 
legatee's  parents  or  near  relatives,  the  case  of  Fraser  v.  Rose  proves 
that  the  Court  will  not  enforce  the  condition  without  inquiring  into 
its  reasonableness.  If,  therefore,  the  condition  be  capricious  or  un- 
reasonable, it  may  safely  be  disregarded. 

Restraints  on  marriage  are  clearly  illegal  and  inoperative  when 
they  are,  either  in  form  or  virtuaUy,  equivalent  to  total  prohibi- 
tion (i).  It  may  be  added,  on  the  authority  of  the  English  deci- 
sions on  wills,  that  a  restriction  of  the  legatee's  choice  to  a  particular 
person,  or  to  members  of  a  particular  class  or  profession,  is  void,  as 
having  a  tendency  to  absolute  prohibition  (c) ;  but  it  is  not  clear  that 
the  exclusion  of  a  particular  person  or  class  of  persons  (d)  would 
be  objectionable.  Conditions  as  regards  time  are  only  valid  when 
coupled  with  a  dispensing  power ;  e,g^  when  it  is  provided  that  the 
legatee  shall  not  marry  in  minority  without  the  consent  of  guardians 
or  trustees  (e).  And  conversely,  conditions  involving  the  require- 
onent  of  consent,  seem  only  to  be  binding  when  bearing  relation  to 
the  period  of  legal  minority,  or  such  reasonable  period  of  less-age 
as  the  testator  may  appoint.  A  provision  to  a  wife,  upon  condition 
si  vidua  manserit  et  non  nupserit^  would  seem  to  be  lawful  (/) ;  and 


(a)  A  donor  may,  of  conise,  make  it 
a  condition  of  a  provision,  that  the 
donee  is  no  longer  to  reside  with 
him  ;  see  Patersons  v.  Paterson^  26 
Jan.  1849, 11  D.  441.  As  to  residence, 
see  Jarman  on  WUk,  II.  51 ;  and  case 
of  FiUingham  v.  Bromley^  T.  &  R.  630, 
where  Lord  Eldon  compelled  a  pur- 
chaser to  take  a  title,  although  the 
vendor's  right  was  clogged  with  the 
condition  of  residence.  See  also  Stones 
V.  Parker,  29  L.  J.  Ch.  874. 

(6)  See  the  cases  collected  in  Br. 
Syn.  I.  458  ;  Jarman  on  Wills,  II.  39. 

(c)  See  yPKaOiY.  Alexander,  1712, 
M.  2975. 


(d)  Compare  Douglas  v.  Douglas, 
1792,  M.  2985,  where  the  judgment  of 
the  Court  of  Session,  rejecting  the  con- 
dition,', was  reversed,  with  Kelly  y. 
Monck,  3  Ridg.P.  C.  205,  where  a  con- 
dition not  to  marry  a  man  who  was  not 
seised  of  an  estate  in  fee,  or  of  perpetual 
freehold,  of  the  annual  value  of  L.500, 
was  held  to  be  too  general,  and  there- 
fore illegal. 

{e)    See    Buchanan    v.    Buchanan, 

1680,   M.   2968 ;  Br.  Sup.  III.  335 ; 
Fettemeer  v.  Seniple,  1680,  M.  2969. 

(/)  FouUs  V.  GUmour,  1672,  M. 
2965 ;  Br.  Sup.  II.  160. 
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in  practice  it  is  not  uncommon  to  restrict  a  widow's  provision  in  the 
event  of  a  second  marriage. 

In  the  interpretation  of  conditions  as  to  marriage  with  consent  Gonditions 
of  trustees,  two  principles  have  been  established  in  favour  of  the  consenrof 
legatee  :  first,  that  the  trustees  cannot  refuse  their  consent  except  Trasteea?*  °' 
upon  reasonable  groimds ;  and  secondly,  that  it  is  not  necessary  that 
the  consent  should  be  declared,  it  being  sufficient  that  the  trustees  do 
not  object  to  the  marriage  (a).  As  a  necessary  consequence  of  the 
first  of  these  propositions,  it  follows,  that  if  the  trustees  withhold 
the  required  consent  capriciously,  the  legatee  is  free  to  marry  without 
it,  and  by  so  doing  will  not  forfeit  the  legacy  (J).  Our  second  pro- 
position is  illustrated  by  the  recent  case  of  Wellwoo(r8  Trustees. 
The  truster  had  directed  his  trustees  to  entail  and  secure  his  lands 
of  Foleyhill  upon  his  granddaughter.  Miss  Boswell,  and  certain 
substitutes,  with  a  proviso,  that  in  the  event  of  her  marrying  with- 
out the  approbation  of  his  trustees  first  had  and  obtained,  her 
right  and  interest  in  the  said  lands  should  immediately  cease  and 
determine,  fortified  by  a  resolutive  clause.  Miss  Boswell  married 
in  minority,  without  the  knowledge  of  the  trustees.  In  a  mul- 
tiplepoinding,  brought  for  the  purpose  of  ascertaining  on  whom 
the  estate  ought  to  be  settled,  the  Court,  on  the  suggestion  of 
Lord  FuUerton,  required  the  trustees  to  state  whether  they 
were  now  willing  to  give  their  consent  and  approbation  of  the  mar- 
riage.    The  trustees  having  given  their  consent  by  a  minute,  the 

f 

(a)    M^Kemie  v.  Kinminiitfs  Cr,,  Atk.  261 ;  D^AguUar  v.  Drinkwater,  2 

1750,  M.  2977,  6692 ;  Elch.  Prov.  to  V.  &  B.  225).     In  Pollock  v.  Coft,  1 

Heirs,  No.  18.     See  on  this  point.  Jar-  Mer.  181,  where,  nnder  the  circum- 

man  on  WilLs,  II.  48.  stances,  consent  was  not  required  to  be 

(6)  Bunten  v.  Buchanan,  1710,  M.  in  writing,  a  general  permission  to  the 

2972 ;   Pringle  v.   Pringle^   1688,   M.  legatee  to  marry  according  to  her  dis- 

2972 ;   Br.  Sup.  II.   126 ;   Dalziel  v.  cretion  appears  to  have  been  deemed 

Scotstarvet^  1688,  M.  2971 ;  Gordon  y.  sufficient,  without  any  further  consent. 

Petrie,  1682,  3  Br.  Sup.  433 ;  Foord  And  in  Strange  v.  Smith,  Amb.  263, 

V.  Foord,  1682,  M.  2970.     On  the  an-  Lord  Hardiincke  held  that  a  mother, 

thoritj  of  Jarman  (II.  46),  it  may  be  whose  consent  in  writing  was  required, 

added,  that  the  Court  of  Chancery  is  had,  by  making  the  offer  to,  and  per- 

also  extremely  liberal  in  construing  mitting  the  addresses  of  the  intended 

expressions  of  consent,  and  it  will  pre-  husband,  given  consent  to  her  daugh- 

Bume  consent  from  the  absence  of  dis-  ter^s  marriage  which  she  could  not 

sent,  agreeably  to  the  maxim,  qui  tacet  retract,  though  no  written  consent  had 

consentire  videtur  (Mesgrett  v.  Mesgrett,  been  given,  as  required  by  the  settle- 

2  Vem.  580 ;  Daley  v.  Deshouverie,  2  ment. 
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In  fflrrorcw 
doctrine. 


Court  held  that  the  wish  of  the  testator  had  been  snfficientlj  com- 
plied with  (a). 

In  England,  conditions  in  restraint  of  marriage  have  been  held 
void,  as  being  in  terrorem  merely  (6),  when  the  will  contained  no 
destination  over  in  default.  This  element  has  not  been  much  con- 
sidered in  the  decisions  of  the  Court  of  Session. 


(a)  WeUtooocTs  TVs  y.  Boswell,  21 
June  1851,  13  D.  1211.  The  death  of 
the  party  whose  oonseiit  is  required 
wiU,  by  reudermg  fulfilment  of  the 
condition  impoesible,  enable  the  l^atee 
to  take  the  bequest  unconditionally 
(Grant  y.  Dyer,  8  Dec.  1818,  2  Dow, 
73).  Where  a  father  granted  a  bond 
of  proyision  to  his  daughter,  supposing 
her  to  be  unmarried,  to  be  null  if  she 


married  without  his  consent,  and  haying 
afterwards  learned  that  she  was  mar- 
ried, he  expressed  his  dissatisfaction, 
but  recetyed  her  into  his  family,  the 
Court  held  that  the  proyision  was  not 
exigible  (Hay  y.  Wood,  1781,  M.  2982  ; 
Hailes,  864). 

(h)  See  Jannan  on  Wills,  11.  40  et 
9eq, 


[    2*3    ] 


CHAPTER    XXXVII, 

OF  INTERESTS  GIVEN  TO  A  PLUEALITY  OF  PER. 
SONS  JOINTLY  OE  IN  SUCCESSION. 


Section  I. 


CONDITIONAL  INSTITUTION  AND  SUBSTITUTION. 


A  LEGATEE  is  Said  to  be  conditionally  instituted  when  a  legacy  is  Conditioiial 

•1.        .  ^1         'ixi       11         M  ^-ji  •        institution  and 

given  over  to  mm  m  case  the  nght  shonld  not  vest  m  the  pnor  substitution 
legatee ;  he  is  said  to  be  substituted  when  his  interest  is  postponed    *^  *^^** 
to  that  of  the  prior  legatee, — i.«.,  when  it  is  intended  that  he  should 
succeed  to  the  interest  of  the  prior  legatee,  in  the  event  of  the  latter 
dying  without  altering  the  destination.     A  destination  in  terms  suf-  in  destinations 
ficiently  comprehensive  to  import  a  proper  subttitution  also  implies  subjects,  sub- 
a  conditional  institution,  as  the  lesser  right  (a).     If,  therefore,  an  sumedT  ^^^ 
institute  die  without  having  acquired  a  vested  interest,  the  person 
substituted  takes  the  succession,  not  as  a  substitute,  but  in  the 
character  of  a  conditional  institute  ;  and  he  is  not  required  to  serve 
heir  to  the  institute  (5). 

We  have  already  seen  (c)  that  a  substitution,  although  binding  '^^  moyeables, 
upon  trustees,  is  not  binding  upon  the  beneficiary,  if  he  choose  to  institution. 
alter  it ;  which  he  may  do  by  disposing  of  the  property  either  for  substiStiOTiB^ 
onerous  causes  or  by  way  of  settlement,  or,  in  the  case  of  a  fund 
subject  to  a  substitution, — by  changing  the  securities  (d). 

(a)  Fyffe  v.  Fyffe,  13  July  1841,  3  (rf)  Ersk.  3,  8,  44;  Brovm  v.  Coven- 

D.  1205 ;  Aitchison  v.  AUan,  16  Feb.  try,  1792,  M.  14863;  Bell,  Svo  Ca.  310; 

1831,  9  S.  454.  Greig  v.  Johnstone,   1  July  1833,  6 

(6)  Fogo  V.  Fogo,  18  Aug.  1843,  2  W.  &  S.  426 ;  M'Dowall  v.  M'Gill, 

BeU,  195.  19  June  1847,  9  D.  1284 ;  Baine  v. 

(c)  Supra,  I.  98-102  Craig,  8  June  1845,  7  D.  845. 
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prior  -will. 


**  Whom  fail- 
ing," in  herit- 
able destina- 
tions, imports 
substitution. 


In  Fyffe  v.  Fyffe  we  have  an  example  of  the  defeasance  of  a 
substitution  by  the  act  of  the  institute  in  a  manner  not  contemplated 
by  the  settlor.  The  bequest  was  made,  in  the  first  place,  to  an 
insane  person,  and,  in  the  event  of  his  death,  it  was  ^^  to  fall  and 
belong  "  to  two  persons  who  were  entrusted  with  the  management 
of  the  fund  during  his  lifetime.  The  institute  never  recovered  the 
use  of  his  faculties ;  but  it  so  happened  that  he  had  executed  a  tes- 
tament before  he  became  insane,  and,  of  course,  before  the  legacy 
had  vested  in  him.  The  Court  held  that  this  testament  was  suffi- 
cient to  defeat  the  substitution,  although,  in  consequence  of  the 
legatee's  state  of  mind,  he  never  could  have  entertained  any  rational 
intention  of  defeating  it  (a). 

With  respect  to  the  question,  what  terms  import  a  substUuHariy 
the  first  point  that  claims  our  attention  is  the  distinction  as  to 
destinations  of  heritable  and  moveable  subjects.  The  words  ^^  whom 
failing,"  occurring  in  a  direct  conveyance  of  heritage,  had  from  a 
very  early  period  acquired  a  fixed  signification,  as  denoting  an  in- 
tention to  create  a  proper  substitution  (&).  These,  accordingly,  are 
the  words  of  destination  invariably  used  in  deeds  of  entail. 
The  absence  of  fetters,  and  even  of  prohibitory  clauses,  however 
much  these  may  affect  the  institute's  power  of  defeating  the  substi- 
tution, cannot  alter  the  meaning  of  the  words  of  destination,  ^^  whom 
failing,"  which  naturally  import  a  substitution  after,  as  well  as 
anterior  to,  the  period  of  vesting.  A  direction  to  trustees  to  convey 
heritage  "  to  A.,  whom  failing,  to  B.,"  will  of  course  receive  the 
same  construction  as  if  those  words  had  occurred  in  a  direct  con- 
veyance to  the  beneficiaries ;  and  this  construction  was  extended,  in 
the  case  of  Ramsay  v.  Ramsay  (c),  to  a  trust  directing  the  execution 
of  a  conveyance  of  the  universitas  of  the  settlor^s  estate,  which  con- 
sisted to  a  considerable  extent  of  heritable  property.  The  same 
question  was  again  raised,  but  not  decided,  in  the  case  of  the  Queeris 
Remembrancer  v.  Daugall  (d),  where  trustees  were  directed  to  realize 
moveable  property,  and  to  invest  the  proceeds  in  the  purchase  of 
land  or  in  heritable  security  for  behoof  of  his  daughter  and  the 


(a)  Fsffe  V.  Fyffe,  13  July  1841, 
S  D.  1205. 

(h)  See  Fogo  v.  Fogo,  ut  supra. 
(c)  23  Nov.  1838, 1  D.  83.   See  also 


Ogilvie  y.  Erskine,  26  May  1837, 15  S. 
1027  ;  and  cases  in  Br.  Syn.  p.  2328. 
(d)  12  Feb.  1841,  8  D.  548. 
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heirs  of  her  body,  and  failing  them^  to  the  testator's  lawful  heirs. 
Judging  from  the  analogous  cases  of  trusts  for  the  execution  of  en- 
tails, we  should  infer  that  a  direction  to  purchase  lands,  to  be  settled 
without  prohibitory  clauses  on  A.,  whom  failing,  to  B.,  would  be 
interpreted  as  a  direction  to  create  a  proper  substitution.  A  sub- 
stitution in  heritable  succession  may,  of  course,  be  created  by  other 
words  indicative  of  the  settlor's  intention  that  the  substitute  should 
take,  failing  the  institute  after  the  period  of  vesting  (a). 

On  the  other  hand,  in  settlements  of  moveable  interests,  whether  Presumption 
in  the  form  of  a  simple  conveyance  or  of  a  trust  deed  with  a  direc-  gtitution  in 
tion  to  convey,  the  presumption  is  very  strong  against  substitu-  m  mo  JeaW^ 
tion  (b).    And  the  presumption  is  precisely  similar  in  the  case  of  ^ 
destinations  by  marriage-contract  (c). 

It  is  settled  that  the  words  "whom  failing"  import  only  a  con-  Meaning  of 

words,  "  whom 

ditional  institution  (d);  and  although  there  may  be  room  for  differ-  fainng,"in 

,  moveable 

ences  of  opinion  as  to  the  construction  of  the  older  cases,  we  believe  destinations, 
that  there  is  only  one  reliable  formula  for  creating  a  substitution  in 
moveable  property,  viz.,  "  whom  failing,  either  before  or  after  the 
interest  has  vested,"  or  words  of  equivalent  meaning.  Lord 
Brougham,  it  is  true,  observed,  in  the  case  of  Greig  v.  Johnstoriy  Greig  v. 
that  it  could  not  be  said  "  that  there  is  any  technical  form  of  ex- 
pression which  shall  alone  amount  to  a  valid  declaration  of  the  in- 
tention of  the  party  disposing  of  his  property  to  exclude  conditional 
institution,  and  to  provide  substitution  "  (e)  ;  but  the  intention  to 
substitute  must  be  expressed,  and  not  left  to  implication. 

In  Ogilvie  v.  Cumming^  trustees  were  directed,  after  payment  of  OgOvie  v. 
debts  and  special  provisions,  to  lay  out  and  employ  the  residue  of 
the  estate  for  the  use  and  behoof  of  the  truster's  grandson,  and  the 
heirs  of  his  body,  "  in  such  way  and  manner  as  may  seem  most  ex-  Terms  whioh 
pedient  to  them,  till  he  or  they  may  arrive  at  majority,  when  they  substitution^'^ 
are  to  denude  in  his  or  their  favours,  with  such  conditions  that  they  *" 

» 

(a)  Lawson  v.  Guthrie^   10   June  Tait  v.  Lady  Duncan,  11  July  1837, 

1841,  3  D.  1001.  16  S.  1273. 

(h)  Greig  v.  Johnston,  1  July  1833,  (c)  Henderson  v.  HannUon,  29  Jan. 

6  W.  &  S.  406,  aflarming  9  S.  806,  1858,  20  D.  473. 

where  the  older  cases  are  cited ;  Christie  (d)  Allan  v.  Fleming,  20  June  1845, 

v.  Christie,  1681,  M.  8197 ;  Campbell  7  D.   908 ;    Henderson  v.   Hamilton^ 

Y.  Campbell,  1740,  M.  14855 ;  Brown  supra, 

V.  Coventry,  1792,  M.  14863.     See  also  («)  6  W.  &  S.  4?0. 
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shall  not  dispose  of  the  same,  nor  alter  the  saccession  thereof,  either 
gratuitously  or  onerously,  as  to  the  said  trustees  may  seem  proper;" 
failing  which,  the  residue  was  to  go  to  any  other  son  that  might  be 
bom  to  the  truster^s  son,  and  the  heirs  of  his  body ;  ^^  and  failing 
of  him  without  lawful  issue,  then  such  residue  is  to  pertain  to  the 
daughters  of  the  said  Thomas  Gumming,  equally  among  them,"  etc. 
By  a  codicil  it  was  declared,  that  in  the  event  of  the  succession 
opening  to  heirs-female,  the  estate  should  pertain  solely  to  the 
eldest  and  her  issue.  The  succession  opened  to  the  grandson  while 
in  minority ;  and  he  having  died  major  without  calling  upon  the 
trustees  to  denude  in  his  favour,  his  representatives  claimed  the 
succession,  maintaining  that  the  destination  to  heirs-female  was 
merely  a  conditional  institution,  and  was  evacuated  when  the 
grandson  attained  majority.  But  the  House  of  Lords,  affirming 
the  decision  of  the  Court  of  Session,  preferred  the  eldest  heir-female 
of  the  trustees  son  to  the  succession,  holding  that,  although  a  vested 
interest  accrued  to  the  grandson  a  marte  testatorisy  there  was  an 
effectual  substitution  in  favour  of  the  heirs-female,  which  remained 
in  force  until  the  succession  was  altered  by  the  act  of  the  insti- 
tute (a).  The  same  principle  appears  to  have  been  recognised  in 
an  older  case,  where  a  father  gave  a  right  of  survivorship  to  one  of 
his  children  in  the  event  of  another  child  dying  before  majority  or 
marriage ;  though  it  is  doubtful  whether  this  ca^e  ought  not  rather 
to  be  classed  amongst  those  in  which  the  vesting  was  postponed 
until  majority  or  marriage  (ft). 
DestiiiAtion  Although  the  heirs  of  a  legatee  in  whom  no  interest  has  vested, 

and  Afl8ig-  do  uot  succeed  to  the  inheritance  in  their  character  as  representa- 
tives of  the  legatee,  they  may  of  course  be  conditionally  instituted 
under  a  destination  to  A.  and  his  heirs,  or  to  heirs,  executors,  and 
assignees.  A  conditional  institution  of  heirs  may  be  made  in  any 
terms  sufficiently  expressive  of  the  intention  of  the  settlor  to  prefer 
the  legal  representatives  of  the  beneficiary  to  his  own  representa- 
tives, as  will  appear  from  the  following,  among  many  other  cases,  in 
which  a  gift  over  to  heirs  or  representatives  of  a  legatee  has  received 
effect  as  a  conditional  institution. 

(a)   Ogilvie  t.  Cumming^  27  Jan.  (()  Robertson  v.  Robertson^  10  Dec. 

1852,  14  D.  363 ;  affirmed  16  July      1819,  Hume,  273. 
1866,  19  D.  Ap.  Ca.  7. 
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In  Inalis  v.  Miller  (a),  and  Boston  v.  Horsebv/rqh  (b\  the  des-  Vanoiifl  forms 

^  ^  ^  ,  if     \  n  of  conditional 

tination  was  to  ^^ heirs,  executors,  or  assignees;"  in   Graham  v.  institatioii of 
Hope  (c),  Sutties  v.  SattU  (d),  and  TorrU  v.  Muneie  («),  to  "  heirs 
and  assignees;"  in  Sutties  v.  Suttie  (f)y  to  ^^ heirs  and  assignees 
whatsoever ;"  and  in  Lawsons  v.  Stewarts  (gr),  to  "  executors  or  next 
of  kin."     In  all  these  cases,  the  destination  was  sustained  as  a  condi- 
tional institution  in  favour  of  the  next  of  kin  of  the  beneficiary  or 
legatee.    In  Torriis  case,  the  important  doctrine  was  laid  down, 
that  the  Crown  was  not  comprehended  in  the  destination  to  heirs 
where  the  legatee  was  a  bastard ;  Lord  Glenlee  observing,  that  the 
gift  of  bastardy  was  in  its  inception  different  from  that  of  uUimus 
haeres ;  for  a  bastard  had,  at  common  law,  no  heirs  except  the  heirs 
of  his  body  (A).    In  Hunter  v.  Nisbet  (f),  two  unmarried  sisters 
executed  a  mutual  settlement  conveying  their  whole  heritable  and 
moveable  property  to  the  longest  liver  in  liferent,  ^'  and  to  the  heirs 
of  the  longest  liver  in  fee ;"  and  this  was  followed  by  a  destination 
over  to  heirs  of  a  particular  class.     The  Court  held  that  the  word 
^^  heirs"  in  the  conditional  institution  must  be  construed,  heirs  of 
the  body ;  because,  unless  the  expression  were  so  limited,  the  effect 
of  the  settlement  would  be  to  let  in  heirs  whatsoever,  to  the  exclusion 
of  those  specially  favoured  in  the  subsequent  destination.     In 
another  case,  a  destination  to  ^^  descendants  "  was  found  effectual  to 
carry  the  legacy  to  the  next  of  kin  (being  descendants)  of  certain 
legatees  who  predeceased  the  settlor  (£).    A  declaration  that  the 
legacy  shall  be  '^  held  and  enjoyed "  by  the  beneficiary,  his  heirs 
and  assignees,  will  receive  effect  as  an  implied  trust  for  the  benefit 
of  the  heirs  in  the  event  of  the  legatee's  non-survivance.  (Z).     On 
the  other  hand,  a  mere  power  to  the  legatee  to  distribute  the  fund 
amongst  his  children  does  not  import  a  conditional  institution  (m)  ; 
unless  there  is  a  destination  over  in  the  event  of  failure  to  distri- 
bute. 

(a)  1760,  M.  8086.    See  alao  Sym  v.  (A)  10  D.  603. 

Gray,   1751,  Elchiea,  Test.  No.  11 ;  (t)  14  Nov.  1889,  2  D.  16. 

Innes  v.  Innes,  1670,  M.  14880,  4272.  (h)  Thomson    v.    Cumberland,    16 

(6)  1781,  M.  8099.  Nov.  1814,  F.  C. ;  and  see  Tinnoch  v. 

(c)  1807,  M.  Appx.  Legacy,  No.  3.  M'Lewnan,  26  Nov.  1817,  F.  C. 

(rf)  19  Jan.  1809,  F.C.  (0  Earl  of  Moray  y,  Stewart,  1782, 

(<j)  81  May  1832,  10  S.  697.  M.  8103. 

(/)  19  Jan.  1809,  F.  C.  (w)  Scott  v.  Car/rae,  1769,  M.  8090. 

(g)  20  June  1827,  2  W.  &  S.  625. 
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The  sabject  of  destijiatiolu  to  heirs  has  been  abeady  considered 
in  one  of  the  introdnctoiy  chapters,  with  mare  especial  reference  to 
the  question,  who  is  entitled  to  succeed,  whether  the  heir-at-law,  or 
the  next  of  kin  (a). 


Section  II. 


EQUITABLE  INTEBESTS  GIVEN  JOINTLY  OB  IN  SHARES. 
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diTided 
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When  a  legacy  is  given  to  a  nnmber  of  individoals  without 
distinguishing  their  relatiye  interests,  it  is  clear  that  the  rights  of 
the  legatees  must  be  determined  bj  the  principle  of  equal  division, 
or,  as  it  is  sometimes  termed,  division  per  capita.  The  circum- 
stance that  the  testator  has  given  pecuniary  legacies  of  different 
values  to  his  residuary  legatees,  is  no  ground  for  departing  from  the 
rule  of  equality  in  the  distribution  of  the  residue  (fr).  Nor  is  the 
relationship  of  any  of  the  legatees  to  the  testator,  or  to  one  another, 
a  reason  for  importing  into  the  will  a  preference  which  the  tes- 
tator himself  has  not  expressed ;  or  for  adopting  a  principle  of  divi- 
sion which  violates  the  implied  condition  of  equality.  Accordingly, 
legacies  to  two  or  more  families  jointly  (c),  or  to  a  family  in  conjunc- 
tion with  other  persons  individually  named  (c/),  fall  to  be  divided 
per  capita^  and  not  per  stirpes. 

On  the  other  hand,  where  children  succeed  to  their  parents' 
share,  either  in  virtue  of  the  implied  condition  or  of  an  express 
ulterior  destination,  the  legacy  falls  to  be  divided  per  stirpes ;  for 
in  that  case  the  legacy  has  already,  in  the  mind  of  the  testator, 
been  equally  divided  between  the  parties  first  instituted ;  and  the 
meaning  of  the  substitution  is,  that  the  children  of  each  family 
receive  precisely  the  same  shares  as  those  to  which  their  parents 
would  have  been  entitled  had  they  survived.  This  is  the  principle 
of  the  case  of  Thomson  v.  Cumberland  («). 

Legatees  of  a  common  interest  may  be  conditionally  instituted 


(a)  Chapter  VII.  (I.  p.  127). 

(6)  Pitcaim  v.  Thomson,  8  June 
1853,  16  D.  741. 

(c)  M^Kenzie  v.  Holte^s  Legatees, 
1781,  M.  6602 ;  Bryden  v.  Bryden,  22 
Apr.  1833,  6  W.  &  S.  854. 


(d)  M^Courtie  v.  Blackie,  15  Jan. 
1812,  Hume,  270 ;  Grant  v.  Fyife,  22 
May  1810,  F.C. ;  Benny  v.  Crosbie,  8 
Dec.  1822,  2  S.  60. 

(e)  Thomson  v.  Cumberland^  16 
Nov.  1814,  F.C. 


Sec.  II.]  JOINT  AND  SEVERAL  INTERESTS.  249 

to  one  another  by  way  of  survivorship.  The  survivor's  right  of 
accrescion  is  of  course  indisputable,  when  he  is  substituted  in 
express  terms,  as  was  laid  down  in  Aitchison  v.  Allauj  where 
the  trust  deed  declared,  that  in  the  event  of  the  death  of  any  of 
the  granter^s  daughters  before  marriage  or  majority,  her  provision 
therein  contained  was  to  be  equally  divided  among  the  surviving 
children.  This  was  found  to  import  a  conditional  institution  in 
favour  of  the  survivors  to  the  share  of  a  daughter  who  predeceased 
the  testator,  and  not  merely  a  substitution  (a).  The  case  of  Chalmers 
V.  Chalmers  (6)  raised  a  more  difficult  question.  The  father  dis- 
poned mortis  causa  four  different  subjects,  one  to  each  of  three 
children  by  a  first  marriage,  and  the  fourth  to  two  children  of  the 
second  marriage,  equally  between  them,  all  in  liferent,  with 
remainder  in  fee  to  the  children  of  the  Uferenters  respectively. 
There  was  a  general  proviso,  ^^  that  in  the  event  of  the  decease  of 
any  of  my  children  without  lawful  issue,  the  share  or  shares  of 
such  deceaser  or  deceasers  shall  accresce  and  belong  to  the  survivors 
or  survivor  of  them  equally  in  liferent,  and  to  the  lawful  issue  per 
stirpes  in  fee,  but  without  prejudice  to  the  former  destinations." 
On  the  predecease  without  issue  of  one  of  the  two  children  of  the 
second  marriage,  to  whom  one  of  the  subjects  had  been  disponed, 
as  already  stated,  in  equal  shares,  the  Court  held  that  the  survivor 
of  these  two  was  entitled  to  the  entire  subject  jure  accrescendi,  to 
the  exclusion  of  the  children  of  the  first  marriage. 

Under  the  doctrine  of  accrescion,  the  right  of  survivorship  is  Doctrine  of 

i>ii  1  •  'j*^  i*i>.i  accrescion  in 

implied  wherever  a  legacy  is  conceived  m  terms  which,  m  the  con-  joint  deetina- 
templation  of  law,  amount  to  a  joint  destination.     The  use  of  the  J^^     j. 
word  "jointly"  implies  survivorship (c) ;  and  according  to  Prof. 
Bell,  the  addition  of  the  word  "  severally "  does  not  detract  from 
the  force  of  the  joint  bequest.    Where  the  legacy  is  destined  simply 
to  two  or  more  parties,  without  the  addition  of  words  importing 

(a)  Aitchison  v.    AUan^    16    Feb.  the  clause  of  survivorship  extended  to 

1831,  9  S.  454  ;  and  see  cases  in  Mor.  the  period  intermediate  between  the 

Diet.  ^'  Implied  Condition,"  p.  6344  et  death  of  the  testator  and  the  term  of 

seq.    Accordingly,  in  the  more  recent  distribution. 

cases  on  survivorship  noticed  in  treat-  (b)  Chalmers  v.  Chalmers^  22  May 

ing  of  postponed  vesting,  which  are  1827,  5  S.  687. 
very   numerous,    the   only    question         (c)  Stair,  3,  8,  37 ;    Bell's   Pr.  § 

raised  was,  as  to  whether  the  force  of  1879. 
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Does  the  jfttf 
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does  not 
extend  to  a 
bequest  of 
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either  joinder  or  severance,  it  has  been  held,  in  conf ormitj  with  the 
principles  of  the  civil  law,  that  the  jus  aeerescendi  was  implied. 
Thus,  a  liferent  to  three  daughters  '^  during  all  the  days  of  their 
lives  respectively,"  was  held  to  be  total  in  the  person  of  the  sur* 
viving  daughter ;  Lord  Glenlee  observing,  that  the  legatees  were 
conjunct  et  re  et  verbis  (a).  So  also  in  a  recent  case,  where  there 
was  a  conveyance  of  a  succession  to  several  parties  in  shares, 
followed  by  a  simple  destination  to  the  same  parties  as  residuary 
legatees,  the  Lord  J.-C.  Inglis  observed,  that  the  latter  destination 
would  have  the  effect  of  preventing  an  intestacy  in  the  event  of  the 
failure  of  any  of  the  beneficiaries  (6).  It  is  still  an  open  question, 
whether  the  jils  accrescendi  in  joint  legacies  has  the  effect  of  a 
substitution,  or  of  a  conditional  institution  merely  (c). 

It  may  be  affirmed,  on  the  authority  of  the  Breaddlbane  Trust 
case  {d\  that  where  a  joint  destination  is  so  expressed  as  to  imply  a 
substitution  to  the  surviving  donee,  it  will  also  operate  as  a  con- 
veyance of  the  entire  subject  to  any  of  the  donees  who  accept,  in 
the  event  of  the  others  declining  the  bequest  or  betaking  them- 
selves to  their  legal  rights.  The  principle  of  accrescion,  namely, 
that  the  testator  prefers  that  either  of  the  legatees  should  succeed 
rather  than  his  heir-at-law,  is  obviously  alike  applicable  whether 
the  joint  destination  fail  through  non-acceptance  or  through  non- 
survivance.  In  the  recent  case  of  Duff*s  Trs.  («),  the  question 
was  raised,  whether  accrescion  could  take  place  on  a  bequest  to 
societies  of  a  particular  class  in  certain  towns ;  some  of  these 
towns  having  no  organization  of  the  kind  contemplated.  But  as 
the  legacy  was  plainly  a  gift  in  severalty,  it  became  unnecessary  to 
decide  the  point. 

Where  a  legacy  is  given  to  a  plurality  of  persons  in  shares 
(whether  of  unequal  or  equal  amount),  the  death  of  any  of  their 
number  during  the  lifetime  of  the  settlor  will  cause  a  lapse,  as 

(a)  Barber  v.  Findlater,  6  Feb. 
1835,  13  S.  423 ;  and  see  Tulloch  y. 
Welsh,  23  Nov.  1838,  1  D.  94,  per 
Lord  Moncreiff;  Breaddlbane  Irs.  v. 


Lady  E.  Pnngle,  15  Jan.  1841,  3  D. 
357,  864 ;  BumeU  v.  Burnett,  4  Mar. 
1854,  16  D.  780. 

(b)  Alves  V.  Alves,  8  Nov.  1861, 
23  D.  712,  716. 


(c)  Wright^s  Exrs.  v.  Robertson, 
20  Mar.  1855,  27  Jur.  341. 

(d)  BreadaWane  Trs.  v.  Pringle, 
15  Jan.  1841,  8  D.  357.  Here  the 
destination  was  held  not  to  be  joint ; 
but  the  principle  was  recognised. 

(g)  Duff's  Trs.  V.  Society  of  Scrip- 
ture Readers,  etc.,  decided  by  Lord  Jer- 
viawoode,  24  D.  557,  note. 
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to  the  share  of  the  predeceasing  legatee ;  for,  although  here  the 
legatees  are  formally  conjoined,  the  manifest  intention  is  to  give 
separate  legacies  to  each  out  of  a  common  fund.  It  was  at  one 
time  a  favourite  topic  of  discussion  with  the  civilians,  whether  the 
ji^  accrescendi  did  not  extend  to  legacies  in  which  the  grantees 
were  conjuncii  verbis  tantrnn^  as  well  as  to  the  case  of  legatees 
conjuncti  re  et  verbis.  Yinnius  was  of  opinion  that  the  right  of 
accrescion  had  place  in  both  cases  (a).  But  ultimately  the  more 
limited  application  of  this  right,  as  expounded  by  Yoet,  was 
received ;  and  this  view  of  the  case  was  adopted  by  Lord  Stair,  in 
the  passage  to  which  we  have  already  referred,  where  a  full  discus- 
sion of  the  question  will  be  found  (6). 

It  is  therefore  a  settled  point  in  the  law  of  Scotland,  that  the  Examples  of 
survivor  of  two  legatees  has  not  the  benefit  of  accrescion  where  the  severalty. 
bequest,  although  conceived  in  favour  of  a  plurality  of  persons,  is 
in  substance  a  right  to  separate  shares ;  as  in  the  case  of  a  legacy  to 
certain  persons  «in  equal  shares,"  «  equally  and  proportionally  "  (c) ; 
or  "  equally  between  "  the  legatees  (d) ;  or  "  to  be  equally  divided" 
between  them  {e)  ;  or  ^'  equally  betwixt  them,  share  and  share 
alike"  (/);  or  in  any  other  form  denoting  a  severance  of  interests. 


Section  in. 

IMPLIED  conditional  INSTITUTION  OF  THE  CHILDREN  OF 

BENEFICIABIES. 

Where  a  legacy  is  given  by  a  parent  to  a  child  or  grandchUd,  or  Doctrine  si 
by  a  party  to  his  collateral  relatives  as  a  class,  without  mention  of  uLris  decesserit 
heirs,  there  is  a  presumption  that  the  testator  has  overlooked  the 
contingency  of  the  beneficiary's  predecease,  leaving  issue;  and  that, 
if  he  had  contemplated  that  event,  he  woiild  have  instituted  the 
children  in  room  of  their  parents.  On  this  ground,  equity  holds  the 
ulterior  destination  to  be  qualified  by  the  implied  condition,  si  insti- 

(a)  Vinn.  Inst.  2,  20,  16.  (d)  Breadalbane    Trs.  v.    Pringle^ 

(b)  Stair,  8,  8,  37.  15  Jan.  1841,  3  D.  357. 

(c)  Paterson  v.  Paterson,  1741,  M.          («)  Rose  v.  Rose,  1782,  M.  8101. 
8070.  ( /)  Torrk  v.  Munsie,  31  May  1 832, 

10  S.  697. 
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tutus  sine  Uberis  deeesserit  (a).    The  same  condition  applies  to  the 
eyentnal  right  of  sacoession  of  the  testator's  heirs-atrlaw,  failing  a 
residuaiy  clause  or  other  ulterior  destination  (fr).    The  presumption 
against  the  intentional  exclusion  of  the  testator's   descendants, 
although  not  absolute,  is  very  strong.     In  the  case  of  collateral  relar 
tives  it  is  weaker ;  and  it  will  be  seen  that  the  extension  of  the 
benefit  of  the  condition  to  collaterals  is  founded  on  the  assumption 
that  the  collateral  legatees  are  favoured  on  the  ground  of  relation- 
ship, and  as  a  f amilj.     An  indiyidual  legatee  in  the  collateral  line 
is  regarded  as  persona  prcBdilectOy  and  his  share  does  not  transmit 
to  his  children,  unless  it  has  previously  vested  in  himself. 
Dirision  of  the         The  administration  of  this  interesting^  branch  of  equitable  juris- 
diction  has  been  marked  by  a  greater  consistency  of  opinion  and 
decision  than  we  shall  find  in  the  more  intricate  departments  of  the 
law  of  vesting ;  and  an  attentive  consideration  of  the  cases  that  have 
occurred  during  the  present  century,  will  enable  the  practitioner  to 
determine  with  tolerable  certainty  whether  the  condition  si  sine 
liberis  is,  or  is  not,  to  be  implied  with  reference  to  any  destination 
likely  to  occur  in  practice.     The  questions  that  have  arisen  with 
reference  to  the  implied  institution  of  children  may  be  classified 
inToiyes  qiie»-    Under  the  following  topics  : — Firsty  the  degree  of  relationship  sub- 
effect  of  (1)       sisting  between  the  settlor  and  the  beneficiary ;  secondly y  the  con- 
(2)  DwItinaSon  struction  of  clauses  of  survivorship  or  destination  over,  as  affecting 
Ume^^^y  (!•)  ^h®  child's  interest  in  the  parent's  share,  or  (2.)  his  interest  in 
Se  wOTd"*^  ^'  ^®  share  of  a  predeceasing  co-legatee ;  and  thirdly y  how  far  the  pre- 
"Uberi"  sumption  of  an  implicit  institution  of  children  may  be  redargued  by 

evidence  of  a  contrary  intention  on  the  part  of  the  settlor.  In  con- 
clusion, we  shall  inquire  whether  the  condition  is  operative  in 
favour  of  children  only,  or  of  issue  in  a  wider  sense. 

I.  Relationship  between  tJie  Settlor  and  the  Crrantee. 

Beqaeets  to  Provisions  to  children  or  grandchildren  are  presumed  to  spring 

children  as  a      from  the  pietos  patema^  and  are  supposed  to  be  intended  for  the 

benefit  of  the  grantee's  family.     Equity  accordingly  implies  in  such 

(a)  See  the  texts  of  the  civil  law  (De  fideicom.) ;  Dig.  Lib.  35,  Tit.  1, 

on  which  this  doctrine  is  founded,  L.  102  (De  Cond.  et  Demonstr.). 
viz.,  Cod.  Lib.  6,  Tit.  26,  L.  6  (De  Inst.  (ft)  BelPs  Pr.  §§  1776, 1989 ;  Ivory's 

et  Subet.)  ;  Cod.  Lib.  6,  l^t.  42,  L.  30  Erakine,  826. 
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provisions  an  institution  of  descendants,  whether  the  legatees  named 
comprise  the  whole  of  the  testator's  existing  issue  or  certain  indivi- 
duals only.  The  simplest  case  is  that  of  a  bequest  of  the  testator^s 
property  to  his  children  as  a  class  :  here  there  is  no  room  for  dispute 
as  to  the  applicability  of  the  condition,  apart  from  intention,  though 
the  question  may  be  raised,  whether  the  exclusion  of  issue  was  not 
intentional  (a). 

The  case  of  bequests  to  individual  children  of  the  settlor  is  Be(|ue6toto 

,  ,  ,  individiiftl 

equally  free  from  dubiety.  Thus  in  Dixon  y.  Broun  (6),  the  testator  children  of  the 
left  the  residue  of  his  succession,  heritable  and  moveable,  to  his  eldest 
son,  who  had  a  family  at  the  date  of  the  settlement ;  and  the  son 
having  predeceased  the  testator,  the  Court  sustained  a  claim  on  the 
part  of  his  children  to  the  entire  residue,  in  preference  to  that  of 
the  testator^s  other  children,  to  whom  general  legacies  had  been 
bequeathed.  In  WiUde  v.  Jackson  (c),  provisions  to  the  testator^s 
daughters,  which  had  been  made  burdens  upon  their  brother's  share 
of  the  succession,  were  held  to  be  transmissible  to  the  children  of 
predeceasing  daughters,  although  one  of  the  sums  was  expressly 
destined  to  heirs  and  assignees,  while  the  rest  were  not;  thus 
proving,  according  to  the  argument  of  the  defenders,  that  the  con- 
tingency of  a  failure  of  immediate  descendants  had  been  within  the 
contemplation  of  the  testator.  These  two  cases  are  direct  authori- 
ties for  the  proposition,  that  a  legacy  or  residuary  bequest  to  a  child 
is  alFected  by  the  implied  condition  si  sine  liberisj  although  other 
children  of  the  family  have  been  dealt  with  upon  a  different  footing. 

The  institution  of  grandchildren  as  testamentary  heirs  may  have  Bequests  to 
place  either  in  the  event  of  the  failure  of  immediate  descendants,  or  gr^nd^ohudren 
in  consequence  of  the  settlor  having  chosen  to  limit  his  children's  "*  *  *^^"** 
interest  to  a  liferent,  with  remainder  to  their  issue  in  fee.    In  either 
of  those  cases,  the  interests  of  predeceasing  grandchildren  will 
transmit  to  their  issue  as  conditional  institutes — ^in  virtue  of  the 
implied  condition,  si  sine  liberie — notwithstanding  the  addition  of 
a  destination   over  or   clause  of  survivorship,  and  whether  the 
interest  consist  of  a  share  of  the  succession  (d);  of  a  joint  uni- 

(a)  Mags,  of  Montrose  v.  Rohertsoriy  (b)  10  June  1836,  14  S.  938. 
1738,  M.  6398 ;  Rattrayy,  Blair,  8  Dec.  (c)  9  July  1836,  14  S.  1121. 
1790,  Hume,  526 ;  Booth  v.  Blacky  16  (d)  Mowbray  v.  Scougall,  9  July- 
July  1832,  6  W.  &  S.  175,  affirming  1834,  12  S.  910. 
9  8.  406. 
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indiyidnal 

gimndchildren. 


Xienciesto 
couktenl  rela- 
tives  u  a  c1m8| 
held  to  be 
given  on  the 
gronnd  of 
lelationBhip; 
and  the  condi- 
tion applies. 


Thornton's  7V«. 
V.  Robb. 


versal  legacy  (a) ;  or  of  a  general  legacy  to  all  the  chQdren  of  one 
of  the  testator^s  sons  (b). 

It  has  not  been  expressly  decided  that  the  equitable  condition  in 
question  will  affect  a  legacy  in  fayonr  of  an  individual  grandchild, 
to  the  exclusion  of  his  brothers  and  sisters ;  but  if,  as  Lord  Glenlee 
observed,  in  the  case  of  Hamilton  v.  Hamilton  (c),  the  application 
of  the  equitable  condition  to  the  case  of  grandchildren  '^  is  founded 
upon  the  obligation  to  provide  for  children  and  descendants/*  we 
are  warranted  in  expressing  the  opinion,  that  the  issue  of  a  favoured 
grandchild  is  as  much  entitled  to  the  benefit  of  the  condition,  as  the 
issue  of  a  child  individually  favoured. 

With  regard  to  collaterals,  the  rule  seems  to  be  that,  in  the  case 
of  a  legacy  being  left  to  all  the  children  of  a  family,  the  issue  of 
any  member  of  the  family  predeceasing  the  testator  will  be  admitted 
to  the  succession  as  implied  conditional  institutes,  in  preference  to 
theheirs-at-law  (d).  In  Christie  y.  Patersons  («),  where  the  succes- 
sion was  given  to  all  the  testator^s  cousins  on  the  mother's  side, 
without  mention  of  heirs,  the  children  of  a  predeceasing  cousin  were 
admitted  as  implied  conditional  institutes.  The  benefit  of  the  im- 
plied institution  had  been  previously  extended  to  the  case  of  a 
legacy  to  all  the  children  of  a  nephew,  in  Wallace  v.  Wallace  (/) ; 
and  in  the  earlier  case  of  Mackenzie  v.  Holies  legatees  {g)j  to  the 
children  of  several  legatees  who  appear  to  have  been  collateral 
relatives  of  the  testator. 

In  the  case  of  Thomson* s  Trs  v.  Robh  (A),  where  the  favoured 
legatees  were  all  the  nephews  and  nieces  of  the  granter  of  a  trust 
settlement,  it  was  strenuously  maintained  that  the  doctrine  of  im- 


(a)  Walker  v.  Park,  20  Jan.  1859, 
21  D.  286. 

(()  Robertson  v.  Houston,  28  May 
1858,  20  D.  989. 

(c)  Hamilton  v.  Hamilton,  8  Feb. 
1838,  16  S.  478 ;  see  487. 

(d)  See  contrh,  Wisliart  v.  Grant, 
1763,  M.  2310  (not  authoritatiYe). 

(e)  5  July  1822, 1  S.  543  ;  Walker 
v.  Walker,  1744,  M.  10328,  14858 ; 
Elch.  Imp.  WiU,  No.  5  ;  cases  of  Wal- 
lace and  M^Kenne,  infra. 

(/)  Wallace  v.  Wallace,  28  Jan. 
1807,  M.  Appx.  Clause,  No.  6. 


(g)  J^PKenzie  v.  Hollers  Legatees, 
1781,  M.  6602. 

(A)  10  July  1861, 13  D.  1326.  In 
Thomson^ s  Trs,  v  Thomson,  decided  Feb. 
1862  by  Lord  Mackenzie,  the  bequest 
was  "  to  the  brothers  and  sisters  of  my 
deceased  father  and  their  lawful  issue." 
All  the  testator^s  uncles  and  aunts  and 
some  of  the  cousins  in  the  class  de- 
scribed in  the  bequest  being  dead. 
Lord  Mackenzie  held  that  the  descen- 
dants of  the  cousins  were  entitled  to 
share  the  sucoesaion. 
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plied  institution  was  inapplicable,  by  reason  of  the  destination  having 
been  conceived  in  favour  of  two  of  the  parties  nomiruitimj  while  the 
others  were  described  under  the  general  designation  of  ^^  the  lawful 
children  of  the  said  Mrs  Penelope  Thomson  or  Young,  whether  of 
a  first  or  of  a  second  marriage,  alive  at  the  time  of  my  decease.^  But 
the  Court  disregarded  this  specialty,  and  by  a  unanimous  judgment 
gave  the  children  of  two  predeceasing  nieces  the  benefit  of  the  con- 
dition ;  Lord  Cuninghame  observing,  that  the  condition,  si  hcerea 
decesserit  sine  liberisj  had  been  liberally  admitted  in  our  practice, 
and  that  the  case  before  them  was  stronger  than  the  previous  cases 
of  Mackenzisj  Wallace^  and  Christie. 

On  the  other  hand,  it  has  been  decided  that  a  legacy  to  one  where  indi- 
sister  among  several  (a),  or  to  nephews  and  nieces  called  individually,  bers  of  a  famUy 
to  the  exclusion  of  others  in  the  same  degree  of  relationship,  is  not  Elated  aro 
capable  of  being  affected  by  the  implied  condition  si  hcsres  deces-  ^ndi^n  does 
serit  (b)  ;  the  presumption  being,  that  the  bequest  is  given  to  them  ^^^  ^^^^^' 
as  personcB  prcsdilectcBj — ^a  presumption  which,  of  course,  applies  a 
fortiori  to  the  case  of  a  destination  to  strangers  in  blood  or  even  to 
the  testator^s  nearest  heirs  (c). 

n.  Effect  of  Destination  over^  or  clause  of  Survivorship. 
As  early  as  the  cases  of  Binning  v.  Binning  (d)  and  Wallace  v.  Bieht  of  Lega- 

,  ,,        tee^  cbildren 

Wallace  (e\  it  appears  to  have  been  admitted  that  a  clause  in  a  joint  is  preferable 
bequest  instituting  the  survivors  in  the  room  of  predeceasing  legatees.  Legatees  under 

IL  /* I flii fus  of 

was  qualified  by  the  condition  si  sine  liberis^  to  the  extent  of  enabling  survivonhip. 
the  children  of  a  predeceasing  legatee  to  succeed  at  least  to  their 
parent's  share.  Subject  to  that  limitation,  the  doctrine  of  implied 
institution  has  been  adhered  to  throughout  the  later  series  of  cases 
to  which  we  are  about  to  refer,  including  Robertson  v.  Houston  (  /), 
Walker  v.  Park  (jr),  and  Richardson  v.  Donaldsoris  Trs.  (A). 

It  is  settled,  that  when  the  deed  contains  a  clause  of  survivor-  laroe  of  de- 

ceased  Xieflrai 

ship  applicable  to  the  failure  of  the  legatees  specially  named,  or  have notuie 
even  to  the  failure  of  those  legatees  and  their  heirs,  the  issue  of  a  clause  of  BurW- 

vorship,  unless 

(a)  Fleming  v.    Martin,   1798,  M.  (d)  1767,  M.  13047.  dudiSin  it" 
8111,  (e)  M.  "  Clause,"  No.  6. 

(b)  Hamilton  ▼.  HamilUm,  8  Feb.  (/)  20  D.  989. 
1838,  16  S.  478.  (g)  21  D.  286. 

(c)  Black  V.    VaUnHne,   17   Feb.  (A)  Richardson  v.  Donaldson's  Trs., 
1844,  6  D.  689.                                        14  Feb.  1862,  House  of  Lords. 
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deceased  legatee  takes  onlj  the  parent's  original  share ;  for  in  this 
class  of  destinations  it  is  jostlj  considered,  that  as  the  testator  has 
contemplated  and  provided  for  both  events — ^that  is,  for  the  event 
of  a  legatee  dying  leaving  issue,  and  also  for  the  event  of  a  legatee 
dying  without  issue — and  in  the  former  event  has  given  the  interest 
over  to  the  issue,  but  in  the  latter,  to  the  surviving  original  legatees 
only,  the  expressed  intention  of  the  testator  must  be  the  law  of  the 
settlement ;  and  implication  is  excluded.  In  the  case  of  Greig  v« 
Malcolmj  Liord  JeSrej  expressly  rested  his  judgment  upon  the 
ground  that  the  testator,  at  the  time  he  made  the  substitution,  had 
the  contingent  interests  of  children  in  view ;  distinguishing  it  from 
the  case  whero  legatees  are  mutually  substituted  to  each  other 
without  mention  of  heirs,  in  which  case,  he  observed,  it  is  presumed 
that  the  testator  had  not  contemplated  the  event  of  the  legatees 
leaving  issue ;  and  therefore,  if  that  event  takes  place,  the  issue 
come  in  along  with  the  substitutes  (a).  In  Clelland  v.  Gray  (6), 
the  destination  was  '^  to  survivors  equally,  failing  issue  of  the  de- 
ceaser ; "  and  the  Court  seem  to  have  rolied  upon  this  expression 
as  indicating  an  intention  on  the  part  of  the  settlor,  as  regards 
lapsed  shares,  to  prefer  his  surviving  children  to  the  succession, 
to  the  exclusion  of  grandchildren.  But  the  question  having  been 
afterwards  deliberately  raised  in  the  case  of  ThomhiU  v.  Macpher- 
son  (c)y  where  the  settlement  made  no  mention  of  heirs,  but  ex- 
pressed a  desire  '^  that  the  whole  of  my  property  be  equally  divided 
amongst  my  children,  with  benefit  of  survivorship,"  a  majority  of 
the  Second  Division  of  the  Court  were  of  opinion,  contrary  to  the 
view  of  Lord  Jeffrey  and  the  Lord  J.-C.  Hope,  that  there  was  no 
jus  aecrescendi  in  the  issue  of  a  child  who  had  predeceased  the 
period  of  vesting ;  and  this  decision  was  held  binding  in  the  subse- 
quent cases  of  Walker  v.  Park  and  Vines  v.  Hillou  (d). 
Ttnmg  t.  The  question  was  finally  settled  by  Young  v.  Donaldsofis  Trus^ 

Tn.  tees  («),  where  a  residuary  interest  was  given  to  several  legatees 

and  their  respective  heirs  and  assignees,  with  a  destination  over  to 

(a)  Greig  ▼.  Malcolm,  5  Mar.  1835,  1860,  22  D.  1436.     See  also  Tidloch 

18  S.  637 ;  see  611.  v.  Webh,  23  Nov.  1838,  1  D.  94. 

(6)  15  June  1839,  1  D.  1031.  (e)  Young  v.  Donaldson's  TV*.,  2d 

(c)  20  Jan.  1841,  3  D.  394.  appeal,  15  Feb.  1862.     See  the  terms 

((f)  Walker  v.  Park,  20  Jan.  1859,  of  the  destination  stated,  in  Chapter 

21  D.  286 ;  Vines  v.  Hillou,  13  July  XLIV.,  Section  2. 
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the  surviving  original  legatees.  The  House  of  Lords  ruled  that 
the  children  of  one  of  two  residuary  legatees  who  had  died  before 
the  succession  vested,  were  entitled  only  to  their  parents'  share, 
and  not  to  any  part  of  what  would  have  fallen  to  the  other  legatee 
had  he  survived.  The  Lord  Chancellor  (a)  observed,  that  although 
the  issue  in  such  a  case  were  entitled  to  the  original  legacy  or  share 
of  the  residue  intended  for  the  father,  yet  the  Courts  in  Scotland 
had  frequently  said  that  this  doctrine  was  not  to  be  extended.  Li 
the  present  case,  the  lapsed  share  of  the  other  legatee  accrued  only 
to  the  survivors ;  and  as  the  appellant  here  did  not  take  as  a  sur- 
vivor, his  claim  could  not  be  supported,  either  upon  the  impUed 
condition  or  on  the  words  of  the  settlement. 

We  are  not  aware  that  any  recent  case  has  occurred  involving  ?**^^  *" 
the  application  of  the  doctrine  to  a  simple  bequest  in  favour  of  Jw'i®  >»  ^^^f 
children  or  other  relatives,  with  an  express  destination  over  to  Legatee  under 

a  desiuiation 

third  parties.  The  case  of  Doitglas  (6)  is  perhaps  the  nearest  in  over, 
point :  and  Wood  v.  Aitchison  (c),  where  the  ulterior  destination 
was  to  the  granter^s  heirs  and  asignees,  is  a  pretty  direct  authority. 
Several  of  the  other  reported  cases  involve  the  principle  of  a 
preference  of  the  legatees'  issue  to  the  grantees  under  a  general 
residuary  destination  (d). 

It  is  certain  that,  according  to  our  older  practice,  the  issue  of  a  ^®!^JJ1^® 
joint  legatee  predeceasing  the  testator  were  allowed  to  succeed  not  joint  Legatee 
only  to  the  parent's  original  share  of  the  fund,  but  also  jure  ac-  benefit  of  nu 
crescendi  to  a  rateable  proportion  of  the  share  of  any  other  of  the 
joint  legatees  dying  without  issue  (e) ;  but  the  decisions  we  refer 
to  must  be  held  to  be  overruled  by  the  judgment  of  the  House  of 
Lords  in  having  regard  to  the  observations  of  the  law  Lords  in 
Young  v.  DonaldaorCs  Trustees  (/). 

However,  in  the  recent  case  of  Cattanach  v.  Bimie  {g\  where  a  S^*^  ^' 


(a)  Lord  Westbury. 

(5)  Douglas  y.  Douglas,  21  Dec. 
1843,  6  D.  218;  Glendinningy,  Walker, 
30  Nov.  1826,  4  S.  237. 

(c)  1789,  M.  13043. 

(d)  See  Bell's  Prin.  §  1776 ;  Rough- 
ead  v.  Rahnie,  1794,  M.  6403  ;  Wilkie 
V.  Jackson,  9  July  1836,  14  S.  1121 ; 
Colquhoun  y.  Campbell,  5  June  1829, 
7  S.  709. 

VOL.  II. 


(e)  Rattray  v.  Blair,  8  Dec.  1790, 
Hume,  526  ;  Neilson  y.  BaUHe,  4  June 
1822, 1  S.  458 ;  Mowbray  v.  Scougall, 
9  July  1834,  12  S.  910. 

(/)  Young  v.  Donaldson's  Trs.,  15 
Feb.  1862  (second  appeal).  See  the 
case  stated,  and  the  Ghancellor^B  opi- 
nion, supra, 

(g)  2  July  1858,  20  D.  1206. 
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testatrix  left  the  residiie  of  her  perMMud  estate  to  the  three  childreo 
of  her  iiq>hew,  payable,  one  half  ^to  diem,  or  the  survivors  of 
them,  share  and  share  alike,"  od  the  youngest  ifcitainiTig  majori^^ 
(payment  of  the  other  half  being  pos^iooed  to  the  expiration  of  a 
liferent),  and  all  the  legatees  died  in  minority,  one  of  them  only 
leaving  issne^  a  daughter,  the  First  Division  preferred  the  dan^ter 
to  the  entire  half  of  the  residne  which  had  vested.  This  decision 
is  not  necessarily  inconsistent  in  principle  with  the  cases  of  TTu)mr' 
hill  and  Walker;  for,  as  Iiord  CnrriehiD  observed  (a),  the  survivors 
to  whom  the  residue  was  destined  were  all  extinct,  and  the  legatee's 
daughter  was  the  only  person  in  titulo  to  daim  the  benefit  of  the 
residuaiy  bequest. 

HL   What  Evidence  will  Exclude  the  Application  of  the 

Implied  Condition, 

eMorvmy  It  is  agreeable  to  reas(»i,  and  has  been  settled  by  decision,  that 

ciaiijfor  where  special  provision  is  made  by  the  settlor  for  the  child  of 

Legmiee  leay-     oue  of  a  family  of  legatees,  whose  parent  has  died  before  the  exe- 
cution of  the  settlement,  such  child  shall  not  be  entitled  to  rank 
with  uncles  and  aunts  as  one  of  the  family.    In  this  case,  there  is 
neither  the  element  of  unforeseen  contingency,  nor  the  omission  to 
provide  for  one  in  the  favoured  degree  of  relationship,  which  are 
the  two  grounds  upon  which  the  conditional  institution  of  the  issue 
is  raised  by  implication  (b).    But  in  the  case  of  collateral  relatives, 
the  mere  fact  that  one  of  the  family  had  died  before  the  date  of 
the  settlement  will  not  necessarily  imply  an  exclusion  of  that  lega- 
tee's children ;  because  it  may  happen  that  the  settlor,  in  maldng 
his  will,  has  overlooked  the  fact,  or  has  not  been  aware  at  the  time 
who  the  parties  are  that  occupy  the  position  of  nearest  relatives. 
On  this  point  Lord  Moncreiff  observed,  that  he  did  not  think  it 
'^  consistent  with  principles  of  human  nature  in  men  of  good  feel- 
ings, that  it  should  make  any  difference  in  the  view  taken,  that  a 
particular  nephew  or  niece  of  the  precise  class  favoured,  and  against 
whom  no  expression  of  disfavour  is  anywhere  found,  unhappily  had 
died  many  years  before  the  date  of  the  will "  (c). 

(a)  20  D.  1212.  (6)  Sturrocky.  Binny,  29  Nov.  ld4S, 

6  D.  122. 
(c)  6  D.  123. 


ins 
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It  is  quite  settled  that  the  fact  of  grandchildren  being  in  existence  The  omission 
at  the  date  of  a  settlement  in  favour  of  children,  without  being  vision  for  Le- 
mentioned  in  the  settlement,  does  not  deprive  them  of  their  hope  children  does 

^  •  J       xT_         _  J  •  jj  •     •       I  •!.      •         rm_  A  not  exclude  the 

of  succession  under  the  condition  st  sine  libens.  1  he  contrary  was  condition. 
maintained  in  the  case  of  NeiUon  v.  Baillie  (a)  ;  but  the  right  of 
the  issue  was  established  hj  a  decision  of  the  whole  Court,  after 
a  hearing  in  presence.  The  objection  was  revived  in  the  cases  of 
Christie  v.  Paterson  (b)  and  Booth  v.  Black  (c),  where  the  fact, 
that  the  settlor,  after  becoming  a  party  to  his  son's  marriage-con- 
tract, had  lived  after  the  birth  of  grandchildren  and  the  death  of 
his  son  for  many  years,  without  altering  his  will,  was  much  pressed 
in  argument.  But  Lord  Brougham  gave  effect  to  the  implied 
condition,  disregarding  all  special  circumstances.  The  restdt  of 
the  arguments  that  have  been  raised  in  later  cases  leads  to  the  con- 
clusion, that  it  is  only  in  the  case  of  an  express  provision  being  made 
for  the  issue  of  deceasing  legatees  within  the  prescribed  limits  of 
relationship,  that  such  issue  can  be  held  to  be  excluded  from  the 
benefit  of  the  doctrine  of  implied  institution  (d). 

Extension  of  the  Condition  to  Remoter  Descendants. — ^In  the  "Liberi"heid 
event  of  a  legatee  predeceasing  the  period  of  vesting  without  issue  Mackenzie  to 

,     .    I        .  J  r  Mj    •.  •  .  ri     X  comprehend  all 

surviving,  but  leaving  a  grandchild,  it  is  not  unreasonable  to  sup-  the  Le«itee'ii 
pose  that  the  testator,  had  he  foreseen  the  event,  would  have  in-  ^^^^ 
stituted  the  grandchild  conditionally,  on  the  same  ground  of  favour 
to  representatives  which  has  led  to  the  recognition  of  the  doctrine,  si 
sine  Uberisy  in  the  case  of  immediate  descendants.  The  extension 
of  the  doctrine  to  the  whole  of  the  representatives  of  an  institute 
in  the  direct  line  of  descent,  has  now  received  the  sanction  of  a  de- 
cision of  the  Court  in  the  Outer  House  (e) ;  and  whether  we  regard 
the  literal  meaning  of  the  word  ^^  liberie"  in  the  language  of  the  civil 
law,  as  including  the  whole  famiHa^  or  look  simply  to  the  reason 
of  the  maxim,  the  opinion,  that  grandchildren  of  the  institute  are 
entitled  to  the  benefit  of  the  condition,  seems  to  be  well  founded. 

(a)  4  June  1822,  1  S.  458.  and  WiUcie  v.  Jackson,  14  S.  1121. 

(h)  5  Jtdy  1822,  1  S.  548.  Words  of  expreBS  disinheriflon  will  of 

(c)  16  July  1882,  6  W.  &.  S.  175,  course  negative  the  presumption  of 
affirming  9  S.  406.  implied  institution. 

(d)  Compare  Greig  v.  Malcolm,  13  (e)  Thomson's  Trs,  v.  Thomson,  de- 
S.  607,  with  Dix&n  v.  Broun,  9  Feb.  cided  by  Lord  Mackenzie,  Feb.  1862. 
1841,  2  Robinson,  1,  affg.  14  S.  938, 
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will  create 
a  reaidnary 
interest 


In  what  oir- 
ourastanoee  an 
interest  may 
lapse,  or  fall 
into  residue. 


After  all  the  special  purposes  of  a  settlement  have  been  f  olfiUed, 
there  may  remain  a  surplus  fund  or  residue ;  and  the  disposal  of 
this  surplus  is  the  subject  of  a  separate  and  final  trust  purpose. 
Without  a  residuary  clause  there  can  be  no  settlement. 

No  particular  form  of  words  seems  to  be  requisite  to  the  effectual 
constitution  of  a  destination  of  residue.  The  presumption  being 
strong  against  the  supposition  of  partial  intestacy,  it  is  scarcely 
possible  that  a  settlor  intending  to  dispose  of  the  residue  of  his 
trust  estate  should  fail  to  convey  his  meaning  in  adequate  language; 
and  accordingly  there  is  scarcely  any  authority  on  the  question  of 
intention.  A  testator,  however,  while  intending  to  dispose  of  his 
whole  estate,  may  fail  to  provide  for  some  contingency ;  and  unless 
he  has  so  provided,  by  a  residuary  clause  broad  enough  to  cover 
everything,  the  lapsed  interest  will  result  to  his  heirs-at-law  (a). 

In  a  previous  chapter  we  have  investigated  the  whole  subject  of 
lapsed  or  restdting  interests,  including  the  consideration  of  the  cir- 
cumstances in  which  a  lapse  may  occur,  and  the  avoidance  of  a 
lapse  in  cases  where  a  beneficial  interest  of  a  residuary  character  is 
given  to  the  trust-disponee  (b).  As  preliminary  to  the  examination 
of  the  question,  what  interests  are  carried  by  a  residuary  clause,  we 
shall  briefly  recapitulate  the  various  conditions  which  may  lead  to  a 
partial  failure  of  the  truster's  purposes,  with  the  result,  that  the 
interest  which  was  the  subject  of  the  purpose  will  either  lapse  or 
fall  into  residue. 


(a)  The  extent  of  the  reaiduapy  in- 
terest must  be  estunated  as  at  the  con- 
clnsion  of  the  trust  management,  and 
not  at  the  testator's  death  (Mackenzie's 


Trs.  ▼.  APDowaU,  11  Mar.  1862,  14 
D.  739).    But  see  Adv.-Gen.  v.  Hill, 
19  Mar.  1862,  24  D.  808. 
(6)  Chapter  X.  (1. 177). 
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Where  there  is  a  partial  disposition  or  settlement  to  certain  Undispoted-of 
persons  for  trust  purposes  to  be  afterwards  declared,  and  the 
settlor  dies  without  executing  any  deed  of  appropriation  (a);  or  for 
trust  purposes  which  are  set  aside  by  the  Court  as  vague,  inextri- 
cable (J),  or  unlawful  (c),  or  which  do  not  exhaust  the  estate  (d), 
or  upon  trust  to  be  distributed  at  the  discretion  of  a  party  who  dies 
leaving  the  power  unexecuted  («),  or  for  purposes  which  lapse  by 
the  predecease  of  the  beneficiary  (/),  or  in  consequence  of  his  being 
excluded  by  the  law  of  approbate  and  reprobate  {g)y  the  equitable 
interest  will  either  fall  into  residue  or  result  to  the  heir.  And 
although  the  whole  interest  in  property  conveyed  by  deed  (A)  or 
bequest  (i)  has  not  been  impressed  with  the  character  of  a  trust  in 
so  many  words,  yet  if  a  trust  is  declared  of  any  part  of  the  subject 
of  the  conveyance,  the  presumption  is,  that  no  beneficial  interest 
was  meant  to  be  given  to  the  trustees.  In  the  absence  of  a  residuary 
clause,  such  interests  wiU  therefore  result  to  the  heir-at-law. 

In  a  very  numerous  class  of  cases  (i),  in  which  general  and  ]^**!?*®'^ 
special  (J)  legacies  and  provisions  were  found  to  have  lapsed  in  ^^^   i^eg*- 

CIGB* 

consequence  of  the  legatees  predeceasing  the  term  of  vesting, 
residuary  legatees  have  been  preferred  to  the  lapsed  interest.    It  is 


(a)  Sinclair  v.  Trail,  27  Feb.  1840, 
2  D.  694 ;  but  see  Alston  ▼.  Marshall, 
2  July  1833,  11  S.  868;  Irvine  v. 
Bannerman,  20  June  1844,  6  D.  1173. 

(b)  Bell's  Pr.  §  1884;  Mason  v. 
Skinner,  6  Mar.  1844,  16  Jur.  422,— 
sequel  of  M^'Nair's  case  as  there  stated. 

(c)  Lord  V.  Colvin,  7  Dec.  1860,  23 
D.  Ill ;  Keith's  Trs.  v.  Keith,  17  July 
1857,  19  D.  1040. 

(d)  Macfarlane  v.  Cranstoun,  12 
Dec.  1823,  2  S.  578 ;  and  see  remarks 
on  resulting  iutereeta  under  Charitable 
Trusts,  I.  457. 

(e)  DundasY, Dundas,  27  Jan.  1837, 
15  S.  427 ;  PurseU  v.  Newhigging,  25 
Nov.  1856,  19  D.  71. 

(/)  Torrie  v.  Mwisie,  31  May  1832, 
10  S.  597 ;  Nasmyth  v.  Hare,  17  Feb. 
1819,  F.  G.  See  cases  on  lapsed  inte- 
rests^oticed^  Chapter  XLIII. 

(g)  Nishet's  Trs.  v.  Nisbet,  5  Dec. 
1831,  14JD.  145.^  See  Peat  v.  Peat,  14 


Feb.  1839, 1  D.  508 ;  Long  ▼.  Long,  28 
June  1860,  22  D.  1272. 

(h)  Finnie  v.  Commrs,  of  Treasury, 
30  Nov.  1836,  15  S.  165 ;  Henderson 
v.  MCuUoch,  12  June  1839, 1  D.  927; 
Hamilton  v.  Gordon,  1724,  M.  6588 ; 
Blackwood  ▼.  Dykes,  11  S.  443. 

{«)  Soutar  V.  WGrugar,  22  Jan. 
1801,  F.  C. ;  Ramsay  v.  Anderson,  26 
Feb.  1836, 14  S.  570;  Miller  v.  Black's 
Trs.,  14  July  1837,  2  S.  &  M'L.  866 ; 
MLeish's  Trs.  v.  MLeish,  25  May 
1841,  3  D.  914.  The  cases  noted  in 
this  paragraph  are  instances  of  lapsed 
interests  falling  to  the  heir-at-law,  and 
are  cited  as  iUustrations  of  the  yarious 
modes  in  which  the  purpose  of  a  bequest 
may  fail. 

(k)  See  Chap.  XLIV.  (Postponed 
Vesting) ;  Scott  v.  Scott,  7  Feb.  1843, 
5  D.  520. 

(0  Earl  of  Moray  v.  Stuart,  1782, 
M.  8103. 
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which  the 
Trustee  had 
the  power  of 
disposaL 


BonuB  on 
stock. 

Policies  of 
ABBoranoe. 


Legal  olaims, 
etc. 


Lapsed  in- 
terests in 
heritable 
estate. 


Converted 
heritage. 


of  no  conseqaence  whether  the  property  has  been  actually  enjoyed 
by  the  testator,  if  he  was  in  a  position  to  dispose  of  the  interest  in 
it  after  his  death.  Thus,  where  a  power  was  conferred  on  an  annui- 
tant of  disposing  and  conveying  at  pleasure  the  capital  sum  of  the 
fund  set  apart  for  payment  of  her  annuity,  it  was  held  that  a  general 
settlement  executed  before  the  power  came  into  operation,  carried 
the  fee  to  the  annuitant's  residuary  legatees  (a).  A  residuary  clause 
carries  a  bonus  on  bank  stock  forming  part  of  the  estate  (6);  and  it 
has  been  held  to  include  the  reversionary  interest  of  a  policy  of 
assurance  assigned  by  ex  fa/ne  absolute  dispodtion  in  security  of  a 
debt  (c). 

Interests  resulting  by  the  operation  of  the  law  of  approbate  and 
reprobate  fall  into  residue.  Thus,  where  a  provision  in  favour  of 
the  settlor's  children,  with  right  of  survivorship,  was  charged  on 
heritable  estate  in  Scotland,  and  one  of  the  children  claimed  legitim, 
the  lapsed  interest  was  found  not  subject  to  accrescion,  but  to 
devolve  on  the  residuary  legatee  so  as  to  enlarge  the  residuary 
interest  out  of  which  legitim  was  payable  {d). 

Several  decisions  are  to  be  found  in  the  English  Reports  on  the 
question,  whether  lapsed  legacies  charged  on  real  estate  will  fall  into 
a  residue  limited  to  personalty  («).  In  Advocate-Generaly,  WilUam- 
son  (/),  where  a  power  of  sale,  added  to  certain  directions,  was 
held  effectual  to  change  the  succession  from  heritable  to  moveable, 
it  was  assumed  that  the  expression  ^^  means  and  effects"  wotdd 
carry  the  residuary  proceeds  of  the  heritable  estate,  for  legacy  duty 
was  charged  on  the  whole  estate  as  testate  succession.  It  would 
seem,  therefore,  that  a  residuary  clause  conceived  in  terms  applicable 
in  their  strict  sense  to  moveable  property,  would  be  sufficient  to 
carry  lapsed  bequests  directed  to  be  paid  out  of  the  proceeds  of 
heritage  directed  to  be  sold ;  but  a  legacy  charged  as  a  burden  on 
an  estate  which  is  to  be  specifically  conveyed,  can  scarcely  be  held 


(a)  HyslopY.MaxweWsTrs.y  11  Feb. 
1834,  12  S.  419. 

(h)  Cumming  v.  Cumming^s  Trs,,  26 
Feb.  1824,  2  S.  743. 

(c)  Marquis  of  Qaeens^rry  v.  Scot, 
Un.  Ins,  Co.,  8  Mar.  1842, 1  BeU,  183, 
aif.  1  D.  1203. 

{(i)  Breadalbane's  Trs.  v.  Pringle, 


15  June  1841,  3  D.  357.    See  Peat  t. 
Peat,  14  Feb.  1839,  1  D.  508. 

(e)  Amphktt  v.  Parke,  2  R.  &  M. 
232;  APLeland  ▼.  Shaw,  2  Sch.  & 
Lef.  545,  and  cases  in  Lewin,  Chap. 

viir. 

(/)  Adv. 'Gen.  v.  WiUiamson,  23 
Jan.  1840,  Ex.  Rep.  No.  1. 
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to  be  within  the  scope  of  a  residuary  clause ;  and  if  it  lapsed^  we 
think  the  heir  to  whom  the  estate  was  destined  would  be  entitled 
to  the  b^iefit  of  it. 

In  the  event  of  the  distribution  of  the  beneficial  estate  being  Surplus  pro- 
postponed  during  the  subsistence  of  life  annuities,  it  is  held  that  due  burdened 
the  accumulations  of  the  surplus  proceeds  fall  into  residue  (a).  ^    *^^^  ^ 
For   determining  the   respective  interests  of  the  annuitants  and 
residuary  legatees  in  the  annual  proceeds  of  a  fund  charged  with 
an  annuity  divisible  in  equal  shares,  the  following  rules  were  laid 
down  by  the  House  of  Lords  in  the  case  of  Casamaijor  v.  Pearson :  CoMcmaij&r  y. 
(1)  That  the  annuitants  were  respectively  entitled  to  payment  of 
their  provisions  for  any  one  year,  only  in  so  far  as  the  free  annual 
proceeds  of  the  fund  during  such  year  were  sufficient  for  the  pay- 
ment thereof ;   (2)  That  when  in  any  year  the  free  proceeds  ex- 
ceeded the  aggregate  amount  of  the  annuities,  the  surplus  belonged 
to  the  residuary  legatees;    and  (3)  That  on  the  death  of  one 
annuitant,  the  survivor  was  entitled  to  payment  of  one-half  of  the 
fixed  annuity  if  the  interest  of  the  residue  was  sufficient  to  meet  this 
share  (i).    Although  a  liferent  interest  lapses  in  consequence  of  the  Liferent 
widow  claiming  her  legal  provisions,  the  interest  of  the  fiar  remains 
entire;  but  it  does  not  emerge  until  the  death  of  the  liferentrix,  and 
the  intermediate  proceeds  fall  into  residue  (c). 

With  regard  to  any  interest  and  annual  proceeds  of  estate,  AooumuiationB 
whether  heritable  (d)  or  moveable  (e),  not  specially  appropriated, 
the  general  rule — subject,  of  course,  to  the  limitation  introduced  by 
the  Thellusson  Act — is,  that  such  proceeds  must  be  accumulated  for 
the  benefit  of  the  beneficiaries  entitled  to  residue,  until  the  arrival 


(a)  Ramsay  v.  Anderson^  26  Feb. 
1836, 14  S.  670 ;  Casamaijor  v.  Pearson, 
29  April  1841,  2  Rob.  217  ;  Sturgis  y. 
CampbeU,  19  Jane  1861,  23  D.  1128 ; 
and  see  Chapter  XXXYI.  Section  3, 
p.  227. 

'  Qi)  2  Rob.  217 ;  but  see  Boyd  y. 
Boyd,  6  July  1861, 13  D.  1802 ;  Benfs 
Trs.  y.  Cox's  Trs.,  18  June  1860,  12 
D.  1037. 

(c)  Dixon  V.  FiOier,  1  July  1838,  6 
W.  &  S.  481,  affg.  10  S.  66;  Peat  v. 
Peat,  14  Feb.  1839, 1  D.  608 ;  and  Bee 


Rutherford  y.  TumbuU,  29  May  1821, 
1  S.  37. 

(d)  TemplarY,  Templar,  1  Apr.  1828, 
3  W.  &  S.  47,  a£f.  4  S.  460.  But 
where  proyisions  aie  appointed  in 
yirtue  of  a  power  to  charge  the  rents 
of  an  entailed  estate  during  a  term  of 
years,  it  would  seem  the  interest  of 
the  rents  is  not  chargeable.  Earl  of 
Wemyss  y.  Trail,  23  Nov.  1810,  F.  C. 

(e)  PurseU  y.  Newhigging,  26  Noy. 
1866,  19  D.  71 ;  Campbell  y.  Reid,  12 
June  1840,  2  T).  1084;  Sturgis  y. 
Campbell,  supra. 
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of  the  period  of  divisioiL  Where  the  payment  of  residiie  to  children 
b  deferred  till  the  attainment  of  majority,  it  wonld  seem  that  a 
power  to  provide  for  their  maintenance  out  of  the  interest  may  be 
inferred  from  slight  indications  of  intention,  if  indeed  it  is  not 
implied  in  the  nature  of  the  bequest  (a). 

The  interest  accruing  on  a  deferred  legacy  of  a  special  fund 
aceresces  to  the  capital  (6). 

The  interest  of  a  fund  directed  to  be  invested  in  land,  to  be 
settled  in  accordance  with  the  truster's  directions,  is  payable  to  the 
heirs  in  the  destination  from  and  after  the  time  at  which  the  trustees 
ought,  in  the  exercise  of  a  reasonable  discretion,  to  have  made  the 
investment  (c). 

Where  the  interest  of  a  fund  is  directed  to  be  applied  for  the 
use  of  a  beneficiary,  it  is  a  question  of  intention  whether  the  capital 
results,  or  is  impliedly  given  to  the  legatee.  If  the  testator^s  object 
is  apparently  to  withhold  immediate  payment  of  the  capital  for  the 
purpose  of  securing  the  interest  as  an  alimentary  fund,  a  legacy  of 
the  capital  may  be  implied  (d). 

Although  a  testator  has  apparently  provided  by  a  total  settle- 
ment, or  by  means  of  a  general  residuary  clause,  for  the  disposal  of 
his  entire  succession,  it  may  happen,  notwithstanding,  that  his  in- 
tention is  defeated  by  the  occurrence  of  a  lapse ;  as,  for  example,  in 
the  event  of  the  predecease  of  one  or  more  of  the  parties  to  whom 
shares  of  the  residue  have  been  appointed  («),or  through  the  non-exer- 
cise of  a  power  of  disposal  given  to  a  liferenter  (/),  or  in  the  event 
of  a  repudiation  of  the  settlement  by  any  of  the  parties  (^).  The 
case  of  Nisbeis  Trs.  v.  Nisbet  (A)  decided  that  where  a  residuary 
legatee  obtained  a  reduction  of  the  settlement  quoad  the  heritage, 


(a)  Campbell  y.  Reid^  supra.  See 
Chapter  XXXVL  Section  3. 

(h)  Glasgow's  Trs.  v.  Glasgow,  30 
Nov.  1830,  9  S,  87;  M'AUster  v. 
M'AUster,  30  Nov.  1836,  15  S.  170. 

(c)  See  the  cases  on  this  point  com- 
mented on  in  Chapter  XYIIL,  Sec- 
tion 2.  (Duties  of  TrosteeB  for  the 
Execution  of  Settlements.) 

(rf)  Sanderson's  Exer.  v.  Kerr,  21 
Dec.  1860,  23  D.  227 ;  and  see  Bum- 
side  V.  Smith,  10  June  1829,  7  S.  785; 


Blane  v.  BeU,  5  De  Gex  &  Sm.  658;  2 
Koper  on  L^.  1475;  Broom^s  L^al 
Maxims,  606 ;  2  Williams  on  Execa- 
tors  (5th  Ed.),  1074. 

(e)  Torrie  v.  Jitiiuie,  injra. 

(  /)  Alves  Y.  Alves,  8  Mar.  1861,  23 
D.  712. 

(g)  Nisbefs  Trs.  v.  Nisbet,  infra. 

(h)  Nisbet's  Trs.  v.  iVwftct,  5  Dec. 
1851,  14  D.  145;  ae&  Breadalbane's 
Trs.  Y.  Lady  E.  PringU,  15  June  1841, 
8  D.  357. 
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ex  capite  lectiy  and  thereby  forfeited  his  residuary  interest  in  the 
moveable  estate,  his  share  did  not' result,  but  became  divisible  among 
the  co-residuaries.    But  a  different  rule  prevails  in  the  case  of  a  PredeoeMe  of 

residuaiy 

residuary's  share  lapsing  by  the  predecease  of  the  legatee.  In  that  LegaUo. 
case  the  law  has  been  settled,  since  the  decision  in  Torrie  v.  Munaiey 
that  a  lapsed  share  of  residue  results  to  the  settlor^s  next  of  kin  (a), 
imless  the  destination  of  residue  is  conceived  in  terms  which  give, 
expressly  or  impliedly,  a  joint  interest  (6).  However,  in  a  case  Undispoeed-of 
where  a  testator  divided  the  residue  of  his  estate  into  twenty-four 
equal  shares,  reserving  power  to  dispose  of  two  of  the  shares  which 
he  left  unappropriated,  with  a  precatoiy  direction,  that  in  the  event 
of  his  failing  to  do  so,  the  amount  of  the  unappropriated  shares 
should  be  merged  in  the  general  division,  it  was  held  by  Lord  Wood, 
in  consideration  of  the  manifest  intention  of  the  testator  to  exclude 
any  resulting  interest,  that  the  share  of  a  predeceasing  beneficiary 
ought  to  follow  the  residuary  destination  impressed  upon  the  unap- 
propriated shares  (c). 

It  is  obvious  that  provision  may  be  made  against  the  lapse  of  V^^'^^l^ 
shares  in  a  total  succession  by  means  of  an  ulterior  residuary  desti-  the  reddoary 

•^  ,        "^  interest 

nation.  Thus,  where  the  residue  of  an  estate  was  destined  to  the 
children  of  A.  and  B.  in  equal  shares,  it  was  observed,  that  although 
this  destination,  being  in  terms  of  severance,  would  not  carry  a 
lapsed  interest  to  the  survivors,  yet  the  addition  of  the  words,  ^^  I 
hereby  appoint  the  children  of  the  said  A.  and  B.  to  be  my  residuary 
legatees,"  was  effectual,  as  a  joint  residuary  bequest,  to  exclude  the 
next  of  kin  (d).  In  taking  instructions  for  a  settlement,  the  atten- 
tion of  the  testator  should  always  be  directed  to  the  necessity  of 
providing  against  a  total  or  partial  lapse  of  the  residuary  interest, 
by  means  of  a  destination  over  on  failure  of  the  residuary  legatee, 
or,  where  there  are  more  than  one,  by  a  provision  of  survivorship. 

(a)  Torrie  v.  Munsie,  31  May  1832,  273 ;  Arhuthnott  v.  Arbuthnott,  7  Jane 
10  S.  697.  1816,  Hume,  274. 

(b)  Brown  v.    Campbell^    16   Mar.  (c)  Irvine  v.  Bannerman,  20  June 
1866,  17  D.  759 ;  Thorbum  v.  Thor-  1844,  6  D.  1173 ;  and  see  Alston  v. 
bum,  16  Feb.  1836, 14  S.  485;  Eoben^  MarshaU,  2  July  1838,  11  S.  868. 
son  v.  M'Vean,  10  Dec.  1819,  Hnme,  (d)  AlvesY,  Alves,  8  Mar.  1861,  23 

D.  712.    Per  Lord  J.-C.  Inglis,  716. 
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CHAPTER  XXXIX. 

OF  SUBSTITUnONAEY  AND  ACCUMULATIVE 

LEGACIES. 

^'tfT^^  The  leading  case  in  this  class  of  qaestions  is  that  of  Hifrsbrugh  v. 
to  double  Horsbrugh  (a\  decided  by  the  whole  Court  in  1847.  This  case  is 
deserving  of  an  attentive  consideration  on  several  grounds.  In  the 
first  place,  it  raised  for  decision  some  very  important  questions  on 
accomnlative  and  snbstitotional  legacies,  in  a  way  that  necessitated 
a  resort  to  fixed  principles  of  interpretation  as  distingnished  from 
conjectural  interpretation.  On  another  ground  it  must  be  regarded 
as  a  leading  authority,  because  it  was  a  decision  based  up(»i  the 
opinions  of  the  whole  judges,  all  of  whom,  including  in  their  num- 
ber several  jurists  of  acknowledged  eminence,  gave  separate  opinions. 
This  very  circumstance,  however,  while  it  enables  us  to  illustrate 
many  of  the  recognised  distinctions  in  this  branch  of  law  by  appo- 
site quotations,  makes  it  extremely  difficult  to  represent  with  accuracy 
the  collective  opinion  of  the  Court  upon  any  one  of  the  questions 
submitted  to  its  decision;  for  it  appears,  unfortunately — as  was 
almost  inevitable,  where  many  minds  were  directed  to  the  solution 
of  questions  depending  on  a  variety  of  complex  considerations — ^that 
the  judges  differed  very  much  amcmgst  themselves  as  to  the  relative 
importance  of  the  various  elements  of  intention  presented  by  the 
terms  of  the  bequests.  Independently  of  the  merits  of  the  judg- 
ment, the  case  is  valuable  on  account  of  the  clear  recognition,  in  the 
opinions  of  almost  all  the  judges,  of  the  principle  of  uniformity  of 
interpretation  throughout  the  United  Kingdom,  on  the  question, 
whether  a  particular  bequest  is  operative.     As  the  elucidation  of 

(a)  Horsbrugh  Y.  Horsbrughy  12  Jbh.  ther  a  particular  writing  was  to  re- 

1847,  9  D.  829 ;  1  Mar.  1848,  10  D.  ceive  effect  as  forming  a  part  of  the 

124.     The  case  is  also  reported  in  9  D.  testatrix^s  will. 
324,  on  a  preliminary  point,  viz.,  whe- 
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this  branch  of  our  subject  will  be  very  much  aided  by  taking  into 
view  the  decisions  of  the  judges  of  the  Court  of  Chancery — ^who 
have  striven,  and  with  considerable  success,  considering  the  inherent 
difficulty  of  the  problem,  to  bring  the  interpretation  of  double  lega- 
cies under  the  dominion  of  positive  law — ^it  is  necessary,  in  order  to 
justify  the  proposed  treatment  of  the  subject,  to  refer  to  the  autho- 
rities which,  as  we  think,  establish  the  principle  of  uniform  inter- 
pretation. 

In  HorBbrugh  v.  Horabrughj  the  Lord  Justice-Clerk  Hope  ob-  Identity  of  the 

.  .  .       .  1  .  principles  of 

served,  that  in  point  of  practical  application,  there  did  not  seem  to  interprotation 
be  any  substantial  difference  between  the  laws  of  England  and  the  Courts  of 
Scotland, — ^an  opinion  which  he  supported  by  an  analysis  of  the  Scotland. 
leading  English  cases  which  had  been  decided  up  to  that  date  (a). 
Lord  Cuninghame,  recognising  the  authority  of  the  English  cases, 
rested  his  opinion  (b)  on  the  rule  laid  down  by  Lord  Lyndhurst  in 
the  case  of  Fraser  v.  Byng  (c),  viz.,  that  when  a  codicil  appeared 
to  be  ^^  a  review  of  the  whole  dispositions  of  the  will,"  no  duplication 
of  the-  legacies  should  be  inferred.  Lord  Moncreiff,  in  the  same 
case,  and  still  more  clearly  in  the  subsequent  case  of  Grrant  v. 
Stoddart  (d)y  expressed  his  concurrence  in  the  principles  of  interpre- 
tation that  had  been  laid  down  by  the  English  lawyers,  referring, 
in  the  latter  case,  to  Mr  Justice  Williams'  exposition  of  the  law  as 
to  duplication  of  wills  and  implied  revocation.  Lord  President 
Boyle,  observing  that  in  the  Civil,  Scottish,  and  English  laws  certain 
principles  had  been  fixed  with  reference  to  the  interpretation  of 
double  legacies,  proceeded  to  show  that  the  presumption  of  the 
English  law  in  favour  of  duplication  had  received  the  sanction  of  our 
own  Courts  in  the  case  of  Elliot  and  other  cases  (e).  In  the  previous 
case  of  SbratofCa  Tra.  v.  Cuningham  (/),  the  Lord  President  had 
observed  that  he  was  disposed  to  give  much  weight  to  the  English 
decisions  on  this  class  of  questions, — a  remark  in  which  Lord  Med- 
wyn  concurred,  observing,  that  the  rule  laid  down  in  Fraser  v. 

(a)  9  D.  340-342.  (e)  9  D.  379.    I^rds  Mackenzie  and 

(6)  9  D.  352.  Fullerton  also  identified  the  English, 

(c)  1  Rubs.  &  My.  90.  Roman,  and  Scottish  systems,  in  their 

(d)  Grant Y.Stoddart,27¥eh.lSi9,  obseryations. 

11  D.  860;  seep.  872.    See  also  Lord         (/)  Straton's  Trs.  v.   Cuningham, 
Ivory's  opinion  in  Horsbrugh's  case,  9      10  Mar.  1840,  2  D.  820. 
D.  375. 


268 


SUBSTITtjTIONARY  AND 


[Ch.  XXXIX. 


f 


Bulee  adopted 
by  Lord 
Bathurst 
from  the 
Scotch  case  of 
JSUrUng. 


Legacies  given 
to  tne  same 
person  by  dif- 
ferent instru- 
ments pre- 
sumed to  be 
eumulativo. 

/Xwhng  Y. 
Ihani. 


Hoohyy. 
HaUon, 


Byng  was  a  veiy  reasonable  rule  of  constmctiony  and  that  the 
question  was  as  to  its  application.  In  Stoddart  v.  Granty  Lord 
Truro  referred  alternately  to  English  and  Scotch  decisions,  both  on 
the  question  of  implied  revocation  and  accumulation  of  legacies ; 
adding,  that  it  was  scarcely  necessaiy  to  refer  to  authorities  in  sup- 
port of  principles  which  were  well  settled  and  understood  through- 
out the  kingdom  (a). 

It  deserves  to  be  noticed,  that  in  the  leading  EngUsh  case  of 
Hooley  v.  Hatton  {b\  to  which  reference  will  immediately  be  made, 
Lord  Bathurst  referred  to  Stirling's  case  (c),  decided  by  the  Court 
of  Session,  as  being  in  accordance  with  the  principles  of  the  civil 
law,  upon  which  his  judgment  was  rested. 

The  principle  established  by  the  cases  of  Stirling  and  Hooley  v. 
Hatton  was,  that  where  legacies  of  quantity  were  given  to  the  same 
person,  but  under  different  instruments,  in  the  absence  of  any  indi- 
cation of  a  contrary  intention,  both  were  due,  notwithstanding  that 
the  bequests  were  similar  in  form,  and  for  the  same  sums.  In  the 
former  case  (d),  the  testator,  Thomas  Deans,  by  his  testament, 
legated  to  his  sister  the  sum  of  6000  merks,  and  burdened  his  heir 
and  executor  with  it.  He  afterwards  assigned  to  the  same  person 
the  sum  of  6000  merks,  owing  to  him  by  a  debtor ;  and  the  argu- 
ment was  taken,  as  the  Lord  Justice-Clerk  remarked  in  HorsbrugKs 
case  (e\  on  the  footing  that  both  gifts  were  legacies.  The  Lords 
found,  that  '^  though  it  was  the  same  testator,  the  same  legator,  and 
the  same  sum,  yet  the  last  having  no  relation  to  the  first,  they  were 
both  due,  and  the  last  did  not  come  in  place  of  the  first,  nor  absorb 
it,  this  being  qucestio  conjectura  voluntatis  defunctir 

In  Hooley  v.  Hatton  (/),  the  testatrix,  by  her  will,  gave  to  Lydia 
Hooley,  her  woman,  a  legacy  of  L.500.  By  a  subsequent  codicil 
she  gave  to  the  same  person  a  legacy  of  L.IOOO ;  and  the  question 
was,  whether  the  last  legacy  alone  passed,  or  the  legatee  should  have 
both  the  L.IOOO  and  the  L.500.  The  case  was  argued  at  great 
length,  and  decided  by  Lord  Chancellor  Apsley,  afterwards  Earl  of 
Bathurst,  assisted  by  Lord  Chief  Baron  Smyth  and  Mr  Justice 

(a)  Stoddart  v.    Grant,    28    June  (d)  Stirling    v.   Deans,    1704,   M. 

1851,  1  Macq.  163;  see  170,  171,  &  11442;  2  Fount.  231. 
176.  (e)  9  D.  343. 

(6)  Hooley  v.  Hatton,  infra,  (/)  Hooley  v.  Hatton,  Br.  Ch.  Ca. 

(c)  Stirling  v.  Deans,  infm.  390 ;  2  Wh.  &  T.  L.  C.  285. 
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Aston.     The  latter  learned  judge,  who  delivered  the  leading  opinion,  euIgb  of 
reviewed  the  Civil  law  and  French  authorities,  and  in  conformity  uid  down  by 
with  them  laid  down  the  following  propositions : — ^First,  when  the  ^ton. 
same  specific  thing  is  given  twice,  the  legacy  can  take  effect  hut  Sjpeciflc  leg*- 
once  (a) ;  and  secondly,  where  the  like  quantity  is  given  twice,  if  Legacy  in 
the  repetition  was  in  the  same  writing  and  of  the  same  amount,  it  *^®  "^^^ 
might  he  attributed  to  f orgetf ulness ;  but  where  equal  sums  were  andindif- 
given  in  two  distinct  writings,  both  ought  to  pass  (6).    Third  and  ments. 
fourthly,  as  to  a  less  sum  or  a  larger  in  the  latter  deed,  the  pre-  ^^^riesB 
sumption  is  for  two  legacies,  and  the  heir  must  show  that  the  one  "*^o^*- 
was  meant  to  be  blended  with  the  other.    The  result  was,  that  a 
legacy  was  not  double  where  it  was  given  for  the  same  cause,  in  the 
same  act,  and  totidem  verbis^  or  only  with  small  difference ;  but 
where  in  different  writings  there  was  a  bequest  of  equal,  greater,  or 
less  sums,  it  was  an  augmentation. 

I.  Legacies  given  by  Different  Instruments. 
In  order  that  legacies  given  by  different  instruments  may  both  Legaciee  not 

^  ^  "^  .  .11    cumulative 

receive  effect,  it  must  appear  that  both  instruments  were  mtended  unless  both 
to  be  operative.    The  tendency  of  the  later  decisions  is  to  sustain  intended  to  be 
all  testamentary  writings  that  have  not  been  expressly  or  impliedly  °^*^™  "^ 
revoked ;  and  revocation  is  only  implied  where  both  instruments 
profess  to  dispose  of  the  entire  estate,  in  which  case  the  latter  deed 
is  held  to  revoke  the  former,  as  being  inconsistent  with  it  (c).    Ac- 
cordingly, where  there  exists  a  doubt  as  to  both  deeds  being  opera- 
tive, the  practice  is  to  dispose  of  that  question  in  the  first  place  (d). 
The  fact  that  legacies  are  given  to  the  same  persons  in  both  instru- 
ments, affords  no  evidence  of  any  intention  to  take  away  the  testa- 
mentary character  of  the  first  instrument ;  for  implied  revocation 
is  only  to  be  inferred  as  a  consequence  of  inconsistency  in  the  two 
dispositions,  which  cannot  be  argued  from  the  repetition  of  legacies 
to  the  objects  of  the  testator^s  favour  (e).      If  two  instruments  are  Piesnmed 

reTocation 

(a)  Dig.  Lib.  22,  Tit.  3,  L.  12.  July  1856,   18  D.  1246 ;   Beattie  v. 

(6)  Dig.,  ttt  supra;  Ricard,  Traits  Thomson,  21  June  1861,  28  D.  1168. 

dee  donations,  vol.  i.  p.  419,  and  other  (d)  Horshrugh  v.  Horsbrugh  (1st  re- 

authoritieB.    See  the  report  in  White  port),  4  May  1845,  9  D.  824 ;  and  cases 

&  Tudor,  ut  supra.  of  Baird  and  Stoddarty  supra. 

(c)  Grant  v.  Stoddart,  1  Macq.  168,  (e)  Per  Lord  Truro  in  Stoddart  v. 

revg.  11  D.  860;  Baird  v.  Jaap,  15  Grant,  1  Maoq.  174. 
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bodi  of  them  total  dispontioiis  of  the  teBtatoi^s  snooessioii^  it  would 
seem  that  the  first  can  haTe  no  opentim,  even  in  favour  of  l^atees 
not  named  in  the  second  (a).  In  a  case  iidiere  legacies  were  claimed 
nnder  two  snccessire  general  dispoationa.  Lord  Jostioe-Clerk  Inglis 
obseryed :  ^In  this  case  both  deeds  are  intended  to  apply  to  the 
whde  property  of  the  testator ;  each  of  them  contains  a  nniversal 
conveyance.  As  by  each  of  them  the  entire  estate  is  conv^ed  and 
divided,  it  is  obvioos  they  cannot  both  reoave  effect,  or  both  be 
taken  as  ports  of  one  settlement  It  is  perfectly  dear  that  the  latest 
deed  must  be  taken  as  the  testator^s  settlement"  (b). 

The  principle  that  dnplication  mnst  be  presumed  in  the  absence 
of  internal  evidence  of  a  contrary  intenttcm,  has  received  the  sanc- 
tion of  the  Courts  of  both  countries  in  numerous  cases.  In  Ellioi 
V.  Lard  Stair's  Trustees  (c),  a  leading  authority,  the  testator  by  a 
codicil  to  his  trust  settlement  directed  his  trustees  to  pay  Mr  Elliot 
L.3000,  without  any  qualification;  and  by  a  codicil  made  two 
years  later,  he  bequeathed  to  the  same  party  the  sum  of  L.3000, 
^free  of  the  legacy  tax,  and  of  all  other  deductions.''  Lord 
Meadowbank,  being  of  opinion  that  the  codicils  contained  no  evi- 
dence of  intention  other  than  that  which  arose  from  the  terms  of 
the  two  bequests,  and  upon  general  principles,  decided  in  favour  of 
the  legatee.  The  Court  at  first  altered,  but  on  reconsideration 
unanimously  adhered  to  the  Lord  Ordinary's  interlocutor.  From 
this  and  other  cases  it  is  apparent  that  substitution  is  not  to  be  in- 
ferred because  the  subsequent  legacy  is  of  the  same  amount  (d) ; 
and  it  has  been  expressly  decided  that  a  subsequent  legacy  of  larger 
amount  was  not  to  be  presumed  substitutional,  but  additional  to  the 
former ;  for,  said  Lord  President  Hope,  whatever  the  testatoi^s  in- 
tention might  have  been,  he  had  given  the  party  a  right  to  demand 


(a)  BeaUie  v.  Thomson^  infra ;  Stew- 
art V.  BaiUie,  27  Jan.  1841, 8  D.  468 ; 
Sellar  v.  Stephen,  21  June  1856,  7  D. 
975.  This  is  now,  since  1  Jan.  1888, 
the  law  of  England;  see  2  Wh.  &  T. 
298 ;  though  prior  to  that  time  lega- 
cies in  the  former  will  were  operative, 
80  far  as  no  substitation  was  provided 
in  the  latter  (Kidd  v.  North,  14  Sim. 
463 ;  Jackton  v.  Jackson,  2  Gox,  86). 


(h)  Beattie  v.  Thomson,  21  June 
1861,  28  D.  1163, 1166. 

(c)  EUiot  V.  Stair's  Trs.,  27  Feb. 
1828,  2  S.  260. 

((f)  Stirling  y.  Deans,  supra ;  Lind- 
say V.  Anstruther's  Trs.,  6  Feb.  1827, 
6  S.  297 ;  Gillespie  v.  Donaldson's  Trs,, 
22  Dec.  1831,  10  S.  174.  See  the 
English  cases,  which  are  very  nume- 
rous, dted  in  2  Wh.  &  T.  290. 
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payment  of  both  the  legacies  (a).    A  fortiarij  if  the  second  legacy  a  fortiori, 

where  IdBAcios 

is  given  under  a  different  description  (b)y  or  is  charged  upon  dif-  are  differont. 
f erent  heirs  or  different  subjects  (e) ;  or  if  the  reversion  is  given 
over  to  a  different  person  (d)y  or  under  different  conditions — as  where 
one  of  the  legacies  is  alimentary,  or  to  a  married  woman  for  her 
separate  use  (e) ;  or  in  the  case  of  joint  legacies,  if  different  parties 
are  joined  with  the  claimant  (/), — the  legacies  will  be  held  to  be 
accumulative.  The  same  construction  will  necessarily  be  put  upon 
double  legacies  which  are  not  quadem  generis ;  so  that  even  where, 
in  consequence  of  an  apparent  intention  on  the  part  of  the  testator 
to  remodel  his  dispositions,  successive  pecuniary  legacies  are  found 
to  be  substitutional,  yet  if  annuities  be  also  given  by  the  same  or 
different  instruments,  they  will  be  held  additional  {g). 

In  determining  the  effect  to  be  given  to  successive  testamentary  Donatiops  and 

,,  ,  ,,  ,  assi^xiatioxiB 

dispositions,  a  donation  or  assignation  moirtts  causa  is  regarded  as  a  mortu  cauta. 
legacy  (A).  Thus,  where  a  testatrix  bequeathed  a  legacy  of  L.IOOO 
5  per  cent,  stock,  or  alternatively  L.IOOO  sterling,  and  after  the  5 
per  cents,  had  been  converted  into  new  4  per  cents.,  transferred 
L.IOOO  of  the  latter  stock  to  the  legatee,  who  ordered  payment  of 
the  dividends  to  be  made  to  the  testatrix  during  her  life,  the  legatee 
was  held  entitled  to  both  the  donations ;  for,  asked  Lord  Gillies,  « 
what  purpose  was  the  transfer  to  serve  if  it  did  not  import  some- 
thing more  than  the  legacy  already  provided  t   The  pursuer  derived 


(a)  M'lnhfve  v.  M'FarJane^  1  Mar. 
1821,  F.  C. 

(b)  Elliot  V.  Stair^s  Trs,^  supra; 
Horsbrugh  v.  Horsbrugh  (2d  point), 
1  Mar.  1848,  10  D.  824. 

(c)  Frew  v.  Frew,  16  Feb.  1828,  6 
S.  554. 

(d)  Straton's  Trs.  v.  Cuningham,  10 
Mar.  1840,  2  D.  820.  So  also  Lord 
Pr.  Boyle  obeenred,  "Where,  in  the 
first  legacy  to  a  particular  legatee, 
certain  proyiaions  are  made  for  the  in- 
terest of  third  parties  which  are  affected 
in  bequeathing  the  same  sum  a  second 
time  to  the  same  legatee,  that  affords 
a  circumstance  of  real  evidence  to 
show  that  effect  is  to  be  given  to  both 
legacies."  Horsbrugh  v.  Horsbrugh^  9 
D.  879. 


(e)  Thomson  v.  LyeU,  18  Nov.  1836, 
15  S.  83 ;  Lindsay  r.  Anstruther^s  Trs., 
6  Feb.  1827,  5  S.  297. 

(/)  Horsbrugh  v.  Horsbrugh  (Ist 
and  4th  point),  12  Jan.  1847,  9  D.  329. 

(g)  Baird  v.  Jaap,  15  July  1856, 
18  D.  1246.  See  the  principle  stated 
in  the  Lord  PresidenVB  speech,  p.  1280. 
Smith  v.  Donaldson,  10  June  1829,  7 
S.  734. 

(A)  Watson  v.  Blair,  15  Nov.  1831, 
10  S.  12  ;  Stirling  v.  Deans,  1704,  M. 
11442 ;  Stuart  v.  Fleming,  1623,  M. 
11439  ;  Lord  Cardross  v.  E.  of 
Mar,  1639,  M.  11440.  In  those  cases 
both  provisions  were  of  a  testamentary 
nature.  For  the  cases  of  ademption 
of  marriage-contract  provisions  by 
legacies,  see  the  following  chapter. 
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declared  to  be 
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How  far  the 
argument 
drawn  from 
expressions  in 
other  legacies 
is  reliable. 


no  immediate  benefit  from  it ;  and  unless  the  object  of  the  transac- 
tion were  to  confer  an  additional  benefit  on  the  pursuer  over  and 
above  the  legacy,  it  was  altogether  futile  (a). 

If  a  testator  by  a  posterior  will  declare  certain  legacies  to  be  tVi 
addition  to  those  formerly  given  (6),  it  may  fairly  be  argued,  from 
the  absence  of  such  expressions  in  other  instances,  that  the  intention 
as  to  such  legacies  was  to  give  in  substitution ;  but  the  inference  is 
not  always  conclusive.  In  Rxisaell  v.  Dickson  (c),  Lord  Chancellor 
Sugden  remarked  upon  this  circumstance : — ^^  I  assent  to  the  argu- 
ment, that  if  a  testator  expressly  declares  one  gift  to  be  in  addition 
to  another  (and  for  this  purpose  the  Court  is  entitled  to  look  at 
other  parts  of  the  same  instrument,  or  at  gifts  in  other  testamentary 
instruments),  and  in  another  instance  makes  a  gift  without  any  such 
declaration,  this  is  a  circumstance  to  show  that  the  latter  was  in- 
tended not  to  be  additional,  but  in  substitution.  But  still  too  much 
weight  must  not  be  attached  to  the  variation.  To  hold  that  it  is 
conclusive,  would  be  going  too  far.  It  is  a  circumstance,  no  doubt, 
important  to  show  that,  where  the  testator  meant  addition,  he  knew 
how  to  express  his  meaning,  and  a  party  is  entitled  to  rely  on  it 
to  that  extent."  On  the  other  hand,  if  a  testator  expressly  pro- 
vide that  one  legacy  shall  be  in  lieu  or  in  satisfaction  of  another  ((2), 
it  may  by  parity  of  reasoning  be  inferred  that  legacies  not  stated  to 
be  in  satisfaction  are  additional.  And  if  some  legacies  are  declaxed 
to  be  in  addition  to,  and  others  in  lieu  of  legacies  formerly  given, 
the  presumption  with  regard  to  legacies  given  simply  which  might 
have  arisen  from  the  use  of  either  of  those  expressions  alone,  would 
seem  to  be  neutralized  («). 

In  the  leading  case  of  Lee  v.  Pain  (/),  Sir  J.  Wigram,  V.C., 
observed,  that  the  argument  drawn  from  the  use  of  such  expressions 
was  only  legitimate  when  used  in  corroboration  of  the  inference 
arising  from  other  circumstances ;  and  that  the  use  of  superfluous 
words  in  one  part  of  a  will  was  insufficient  to  control  the  proper 


(a)  10  S.  15. 

(h)  See  GfiUespie  v.  Donaldson's  7V5., 
22  Dec.  1831,  10  S.  176;  Elliot  v. 
Lord  Stair's  2V«.,  27  Feb.  1828,  2  S. 
251 ;  Horshrugh  v.  Horsbrughi,  9  D. 
845,  per  Lord  J.-C.  Hope. 


(c)  Russell  Y.  Dickson^  2  D.  &  War. 
133. 

(d)  Lindsay  v.  Anstruther's  2V*., 
6  Feb.  1827,  5  S.  297 ;  Henderson  v. 
Burt,  16  Jan.  1858,  20  D.  402. 

(e)  Elliot  V.  Stair's  7V«.,  supra. 
(/)  Lee  V.  Pain,  4  Hare,  201,  221. 
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effect  of  words  in  another  part  of  the  same  instroment ;  for,  ex» 
pressio  earum  quce  taciti  visunt  nihil  operatur.  As  an  argument  in 
corroboration  of  the  apparent  scope  and  purpose  of  the  posterior 
writing,  there  can  be  no  doubt  that  the  inference  deducible  from 
the  use  of  such  expressions  is  legitimate ;  and  to  this  extent  the 
Scotch  authorities  abeady  cited  support  the  principle  laid  down  by 
Lord  St  Leonards  and  Sir  J.  Wigram. 

Sometimes  there  is  a  difficulty,  in  consequence  of  the  ambiguity  Ambigpioiui 
of  the  language  used  by  the  testator,  in  determining  to  what  extent  referenoe  to 
a  legacy  is  intended  to  operate  as  an  additional  provision.    Thus  in  Jupdication. 
Smith  y.  Donaldson  (a),  a  testator,  after  having  by  his  trust  settle-  Smith  ▼. 
ment  appointed  his  trustees  to  pay  one-half  of  the  free  proceeds  of 
his  moveable  estate  to  his  wife,  added  a  codicil,  by  which  he  be- 
queathed, ^^in  addition  to  the  legacies  contained  in  the  deed  of 
settlement  already  executed  by  me,"  the  interest  arising  from  all 
such  free  money  as  he  might  leave  behind  him  at  his  death,  for  her 
liferent  use ;  declaring  that  she  should  have  no  right  to  the  principal 
in  virtue  of  this  bequest.    Lord  Mackenzie  and  the  Court  ruled 
that  the  widow  was  entitled  to  the  capital  of  one-half  of  the  estate 
in  virtue  of  the  settlement,  and  to  the  interest  of  the  other  half  in 
virtue  of  the  codicil ;  for,  though  no  interest  in  the  principal  was 
given  to  her  in  virtue  of  the  latter  bequest,  it  was  given  to  her  by 
the  settlement,  and  had  never  been  effectually  taken  away. . 

In  Henderson  v.  Biirt  (6),  the  ambiguity  arose  from  the  position  ffeiidenon 
of  the  words  of  gift  in  the  second  instrument.  The  testator,  by  his 
ante-nuptial  contract,  had  secured  to  his  widow  an  annuity  of  L.lOO 
Scots,  and  the  liferent  of  a  house  and  furniture,  etc.  By  his  testa^ 
mentary  settlement  he  gave  her  the  liferent  use  of  certain  heritable 
subjects,  adding  the  words,  ^^  and  these  in  addition  to  what  is  pro- 
vided to  her  by  contract  of  marriage,  and  the  simi  of  L.8  sterling 
yearly  during  all  the  days  of  her  lifetime."  The  Court  held  that 
the  legacy  of  L.8  was  the  same  as  the  ante-nuptial  provision  of 
L.lOO  Scots.  This  construction  is,  we  think,  contrary  to  principle ; 
for,  to  support  it,  it  is  not  only  necessary  to  disregard  the  differ- 
ence between  the  two  smns,  but  also  to  construe  the  word  *^  and " 
in  the  sense  of  "  including." 

(a)  Smith  y.   Donaldson,  10  June         (h)  Henderson  y.  Burt,  IS  J taiASbS, 
1829,  7  S.  784.  20  D.  402. 
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If  in  one  of  the  instnunents  a  motive  be  assigned  for  the  gift^ 
and  in  another  a  legacy  of  the  same  som  is  given  for  a  different 
motive,  or  without  any  motive  assigned,  the  presumption  is  for 
dnplication ;  and  con versely,  where  two  legacies  are  given,  though  in 
different  instruments,  and  there  is  an  exact  coincidence  both  in  the 
sums  given  and  the  motives  assigned,  the  posterior  bequest  is  pre- 
sumed to  be  given  in  substitution. 

It  would  appear,  however,  that  a  mere  similarity  in  the  motives 
will  not  be  su£Scient  to  redargue  the  presumption  for  accumu- 
lation if  the  sums  are  different  (a) ;  nor  will  a  coincidence  in  the 
sums,  in  the  absence  of  any  expressed  motive,  su£Sce  to  raise  a 
presumption  for  duplication.  It  is  true  that  Lord  Thurlow  once 
observed,  in  words  which  have  often  been  cited,  that  ^'simple 
repetition,  when  it  is  exact  and  punctual,  has  been  regarded  as 
sufiBcient  proof  that  it  is  only  intended  for  repetition  "  (b)  ;  but  this 
dictum  has  not  been  recognised  as  authoritative  in  England  (c), 
and  it  stands  in  direct  opposition  to  the  authority  of  the  principle 
laid  down  in  Stirlin^s  case  (d),  upon  which  the  interpretation  of 
double  legacies  in  the  United  Kingdom  is  based.  Accordingly, 
Lord  Fullerton,  in  the  leading  case,  observed  that  the  Court  could 
not  adopt  the  reasoning  ascribed  to  Lord  Thurlow,  as  it  was  in 
direct  opposition  to  the  general  principle.  ^^  To  hold,"  he  said, 
^^that  simple  and  punctual  repetition  of  a  legacy  of  the  same 
amount  is  of  itself  su£5cient  to  show  that  mere  repetition  and  not 
duplication  was  intended,  is  just  to  lay  down,  in  other  words,  tiiat 
separate  writings  do  not  import  separate  legacies.  It  may  be  true, 
that  when  the  repetition  is  exact  and  punctual,  that  forms  a  circum- 
stance admitting  more  easily  of  being  confirmed  by  additional 


(a)  Lord  v.  SuicUffe,  2  Sim.  273 ; 
Hurst  Y.  Beechy  5  Madd.  352,  where 
the  legacies  were  given  for  faithful 
service.  "  The  presumption,"  said  Sir 
John  Leech,  ^'  cannot  be  raised  in  this 
case,  although  it  be  admitted  that  the 
motives  are  the  same,  inasmuch  as 
the  sums  are  different.^' 

(h)  Moggridge  v.  TTiackweH,  1  Ves. 
jun.  464. 

(c)  See  Sir  Wm.  Grant^s  observa- 
tions  in  Benyon  v.  Benyon^  17  Ves.  42 ; 


also  JRoch  V.  CaUen,  6  Hare,  531,  where 
a  testatrix,  by  two  different  deeds, 
bequeathed  annuities  of  the  same 
amount  to  her  servant  E.  H.,  and 
Wigram,  V.-C,  held  that  they  were 
given  cumulatively,  as  the  word  ser- 
vant did  not  express  the  motive,  but 
was  only  descriptive ;  and  Ldbley  v. 
Stocks,  19  Beav.  392. 

(d)  Stxrling   y.    Deans,  1704,    M. 
11442. 
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intrinsic  evidence.  But  still,  some  such  additional  intrinsic 
evidence  is  indispensable ;  and  in  the  absence  of  it,  the  separate 
writings  must  each  receive  full  effect "  (a).  The  assignment  of  a 
special  motive  in  the  posterior  writing,  was  considered  a  sufficient 
reason  for  holding  one  of  the  legacies  to  be  additional,  in  a  case 
where  there  was  intrinsic  evidence  of  an  intention  to  revise, — ^lead- 
ing, in  the  case  of  other  bequests  given  by  the  same  deed,  to  the 
inference  that  they  were  intended  to  be  substitutional  (&). 

The  intention  of  the  testator,  when  it  can  be  collected  from  the 
instruments  containing  the  legacies,  will  of  course  override  the 
general  presumption  for  duplication  which  arises  in  the  absence 
of  such  intention.  An  intention  to  substitute  one  legacy  for  an- 
other may  legitimately  be  inferred  in  the  following  cases :  First, 
where  the  second  instrument  expressly  refers  to  the  first  in  terms 
which  indicate  an  intention  to  alter  its  provisions  in  the  manner  of 
revision,  and  not  merely  by  addition  (c) ;  secondly,  where,  from 
the  structure  and  form  of  the  settlements,  the  intention  is  apparent 
that  both  should  not  be  operative,  e.g.y  where  both  are  total  (d) ; 
thirdly,  where  the  instruments  are  either  exactly  or  very  nearly 
identical  in  their  provisions — and  the  more  nmnerous  the  instru- 
ments are,  the  inference  will  be  the  stronger — ^the  absence  of  any 
material  variance  between  the  prior  and  the  posterior  dispositions  of 


Presumption 
against  dupli- 
cation,   


When  Testa- 
tor is  revising. 


When  both 
settlements 
total. 


Wheninstni- 
ments  identical 
as  a  whole. 


(a)  Horsbmgh  v.  Harshrughy  9  D. 
883. 

(6)  Horsbrugh  v.  Horsbrttgh  (3d 
case),  1  Mar.  1848,  10  D.  824,  826 ; 
and  Ridges  y.  Morrison,  1  Bro.  Ch.  Ga. 
388,  cited  hj  Lord  Pr.  Boyle ;  and  see 
his  Lordahip^B  remark  in  9  D.  379. 
The  decision  on  the  11th  point  in 
HorsbruglCs  case  (9  D.  329),  appears 
at  first  sight  inconsistent  with  the 
finding  on  the  point  noticed  in  the 
text ;  but  the  explanation  probably  is, 
that  the  direction  to  see  certain 
legacies  to  other  parties  paid,  was  not 
a  motiye,  but  a  condition  annexed  to 
the  bequest. 

(c)  Baird  v.  Jaap,  16  July  1866, 
18  D.  1246 ;  Henderson  y.  Burt,  16  Jan. 
1868,  20  D.  402 ;  Horsbrttgh  y.  Hors- 
brugh, 12  Jan.  1847,  9  D.  329.  The 
principle  which  was  giyen  effect  to 


in  most  of  the  points  raised  in  that 
case,  and  which  Lord  Pr.  Boyle 
thought  had  been  carried  too  far,  was 
thus  stated  by  his  Lordship : — *^  Un- 
less it  appears  to  be  clear  that  the  first 
legacies  are  reyoked  when  the  second 
legacies  are  giyen,  I  think  that  the 
legatees  are  entitled  to  both  legacies. 
I  do  not  say  there  must  be  a  formal 
reyocation.  If  there  is  undoubted 
eyidenoe  of  a  reyocation  of  the  first 
l^acies  in  the  settlement  viewed  as  a 
whole,  then  such  reyocation  must  re- 
ceiye  effect "  (9  D.  380). 

(jd)  Beattie  y.  Thomson,  21  June 
1861,  23  D.  1163 ;  SUwart  y.  Baillie^ 
27  Jan.  1841,  3  D.  463.  See  Grant 
y.  Stoddart,  28  June  1862,  1  M'Q. 
163,  and  11  D.  860  ;  Seller  y.  Stephen, 
21  June  1866,  17  D.  976. 
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the  estate  will  be  converted  into  an  argument  that  the  intention  was 
in  substance  to  repeat  or  republish  the  prior  disposition  ;  f onrtiilj, 
substitution  may  be  inferred  where  the  form  of  the  disposition  has 
been  altered  to  meet  the  altered  circumstances  of  the  legatee. 

1.  As  an  example  of  the  first  element  of  intention,  we  may 
instance  the  expressions  used  in  the  last  testamentary  writing  of 
Lady  Baird  Preston  (a),  where  the  testatrix  having  referred  to  the 
diminution  of  her  resources  as  a  reason  for  altering  her  list  of 
legacies,  it  was  justly  held  that  the  alteration  contemplated  must 
have  been  an  alteration  which  would  have  the  effect  of  detracting 
from,  and  not  of  adding  to  the  charges  on  her  estate,  and  thdt  the 
legacies  given  by  that  instrument  were  accordingly  substitutionary, 
in  so  far  as  they  were  ejusdem  generis  with  those  given  in  previous 
writings,  though  different  in  amount. 

2.  As  to  the  second  element  of  intention,  it  has  been  already  con- 
sidered, in  referring  to  the  class  of  cases  in  which  the  Court  has  laid 
down  the  principle,  that  if  both  settlements  embrace  dispositions  of 
the  legal  as  well  as  the  equitable  estate,  one  of  them  only  is  capable 
of  being  effectuated,  and  therefore  the  posterior  settiement,  as 
containing  the  expression  of  the  testator's  last  will,  is  to  be  pre- 
ferred. 

3.  The  similarity  of  the  different  testamentary  instruments, 
and  the  repetition  in  them  of  a  number  of  legacies  of  the  same 
amount,  were  among  the  main  reasons  which  induced  the  Court  to 
reject  .the  claims  of  the  legatees  for  double  and  triple  provisions  in 
the  cases  of  Horabrugh  and  Baird,  which  have  been  so  often  referred 
to.  It  appears  from  Messrs  White  &  Tudor^s  analysis  of  the 
Chanceiy  decisions  that  this  is  considered  in  England  also  to  be  a 
sufficient  reason  for  rejecting  the  supposition  of  duplication  (b) 

4.  If  the  posterior  disposition  is  settled  in  a  different  manner 
from  the  prior,  and  the  alteration  has  an  obvious  reference  to  some 
change  in  the  situation  of  the  legatee,  the  presumption  for  dupli- 


t( 


(a)  The  words  referred  to  are: — 
The  enormous  expense  into  which  I 
have  been  led  hj  lawsuits  having 
circumscribed  very  much  mj  funds,  I 
have  this  day  altered  my  list  of 
legacies.  .  .  .  Legacies  to  be  re- 
considered when  I  know  the  end  of 


the  Chancery  suit,  which  I  expect 
daily,  when  I  hope  to  add  to  the  list.'* 
See  18  D.  1251. 

(b)  2  Wh.  &  T.  296,  and  1  Ruaa. 
&  My.  102  ;  and  Methuen  v.  Methuen^ 
2  Phillim.  416,  there  referred  to. 
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cation  is  taken  away.  This  is  the  principle  of  the  case  of  Belshes  ^f*^  '^* 
V.  Sir  P.  Murray  (a),  which  was  so  frequently  referred  to  in 
argument  in  the  cases  that  occurred  in  the  early  part  of  the  pre- 
sent centuiy.  The  testator,  Anthony  Murray,  in  his  first  general 
settlement,  bequeathed  to  his  niece,  Emilia  Murray,  a  legacy  of 
Ii.300,  payable  at  the  first  term  after  her  marriage^  with  interest 
thereafter,  and  an  annuity  of  L.17  stg.,  payable  until  marriage.  He 
afterwards  executed  a  second  settlement  bearing  reference  to  the 
first,  and  adopting  the  legacies  contained  in  it.  The  niece  after- 
wards married,  and  had  issue  two  sons;  and  Mr  Murray  then 
executed  a  bond  of  provision  in  favour  of  the  family,  by  which  he 
bound  his  executors  in  payment  of  a  legacy  of  L.1200,  payable  to 
the  lady  for  her  liferent  use,  and  to  her  children  in  fee ;  whom 
failing,  to  her  husband,  subject  to  a  power  of  division.  Both 
legacies  were  claimed ;  but  the  executor  maintained  successfully, 
that,  as  the  first  legacy  was  given  to  the  niece  with  reference  to 
her  then  condition  as  a  single  woman,  and  the  testator  had  after- 
wards settled  funds  of  larger  amount  upon  herself  and  her  family, 
it  must  be  presumed  that  this  was  all  he  intended  to  give  (b).  The 
Lords  found  the  legacy  of  L.300  not  due.  On  the  same  view  of 
the  testator^s  intention,  Lord  Alvanley,  by  two  decisions  (c),  cited 
with  approbation  by  Sir  J.  Wigram  (d),  established  the  principle, 
that  if  a  party  leave  a  legacy  to  the  children  of  a  family  without 
naming  them,  and  after  the  family  has  either  increased  or  dimi- 
nished in  number,  leave  a  legacy  to  the  children  by  name,  the  later 
legacy  shall  be  taken  as  substitutionary  to  the  former. 

II.  Duplication  of  Legacies  in  the  same  Instrument ;  and  Dupli- 
cation of  Specific  Legacies. 

1.  Legacies  of  quantity  given  by  the  same  instrument  to  the  Presamption 

same  person,  and  equal  in  amount,  are,  according  to  the  doctrine  of  ^o?,  whero 

the  English  lawyers,  regarded  as  repetitions  of  one  and  the  same  np^atefi^e 

bequest;  the  repetition  being  held,  upon  the  view  sanctioned  by  the  JJJat"*"*™" 

(a)  BeUka  v.   Murray,  1752,  M.  Prsalegata) ;  lib.  88,  Tit.  4,  L.  1,  § 

11361.  14;  Cod.  (De  legatis)  lib.  6,  Tit.  87, 

(h)  The  passages   cited   from  the  L.  11. 

text  of  the  civil  law  were — Dig.  (De  (c)  Allen  v.  CaUow,  8  Ves.  289  ; 

legatia)  lib.  30,  Tit.  1,  L.  84,  §  3 ;  Osborne  v.  D,  of  Leeds,  5  Ves.  369. 

Lib.  31,  Tit.  1,  L.  22 ;  Dig.  (De  Dote  {<f)  Lee  v.  Pain,  4  Hare,  243. 
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civil  law  (a)y  to  arise  from  forgetfulness  (6).  And  slight  diff^- 
ences  in  the  form  of  the  dispositions — as,  for  example,  if  the  one 
legacy  he  to  a  wife  simplj,  and  the  other  destined  to  her  separate 
use  (c) — ^will  not  entitle  the  legatee  to  claim  the  benefit  of  a  doable 
bequest.  On  the  other  hand,  if  the  legacies,  though  given  by  the 
same  instrument,  are  of  unequal  amount,  they  will  be  considered 
accumulative;  and  it  is  immaterial  whether  the  larger  sum  is 
given  before  or  after  the  less  (d). 
Bat  if  the  two  In  the  Scotch  cases  upon  double  legacies  given  by  the  same 

^iudemmait^  instrument,  the  provisions  have  been  for  the  most  part  of  a  different 
due.  nature,  e,g,j  an  annuity  or  liferent,  and  a  legacy ;  in  which  case 

there  can  be  no  doubt  that  both  would  be  due  (e).  In  Suther- 
land V.  Sutherlands  Executors  (/),  the  testator  desired  that  after 
payment  of  his  debts,  the  sum  of  L.200  should  be  laid  out  at  interest, 
to  be  paid  yearly  to  his  reputed  daughter ;  and  that  in  case  of  her 
marrying  with  the  consent  of  his  executors,  L.lOO  should  be  paid 
and  secured  as  her  portion.  The  Lord  Ordinary  held,  that  on 
payment  of  the  marriage  portion,  the  liferent  ought  to  be  restricted 


(o)  See  Dig.  lib.  84,  Tit.  1,  L.  18, 
and  Lib.  84,  Tit.  4,  L.  9. 

(&)  In  one  of  the  later  cases  (JSIan- 
fling  V.  Thesiger,  8  My.  &  K.  29)  the 
principle  is  very  distinctly  brought 
out.  The  bequest  was  as  follows: — 
"  I  give  to  my  brother,  C.  T.  of  Lon- 
don, from  and  immediately  after  the 
decease  of  my  husband,  R.  W.,  and  in 
default  of  issue  of  our  marriage, 
L.100  stg. ;  also  to  my  said  brother, 
G.  T.,  an  annuity  of  L.50  stg.  for 
life,  to  commence  from  the  day  of  the 
death  of  my  husband,  R.  W.,  and 
such  default  of  issue  as  aforesaid,  and 
to  be  paid  to  him  half-yearly  ;  also  to 
my  brother,  C.  T.,  of  or  near  the  city 
of  London,  the  sum  of  L.100  stg." 
Lord  Cottenham  was  of  opinion  that 
the  testatrix^s  brother  was  entitled  to 
the  annuity,  and  to  one  l^acy  only 
of  L.lOO.  See  also  Brine  v.  Ferrier, 
7  Sim.  549 ;  Early  v.  Middleton^  14 
Beav.  463 ;  Early  v.  Benbow^  2  Coll. 
342 ;  Holford  v.  Wood,  4  Ves.  76. 

(c)  Greentoood  v.  Greenwood,  1  Br. 


Ch.  Ca.  31 ;  Garth  v.  Meyrick^  1  Br. 
Ch.  Ca.  30. 

(d)  See  Currie  v.  Pile,  where  a  tes- 
tator gave  his  son  L.1000  absolutely, 
payable  on  his  attaining  majority; 
and  after  providing  for  his  mainte- 
nance and  education  till  he  arrived  at 
majority,  added,  *^and  then  I  give 
him  L.5000.**  Lord  Thurlow  held 
that  the  son  was  entitled  to  L.6000  (2 
Br.  Ch.  Ca.  225).  See  the  subsequent 
cases  in  2  Wh.  &  T.  297. 

(e)  See  Baird  v.  Jaapy  18  D. 
1246  ;  and  the  cases  of  M^Innes  and 
Sutherland,  infra.  In  the  first  men- 
tioned case,  the  testatrix  gave  a  l^acy 
in  this  form :  ^^  To  Lord  Dunferm- 
Une,  L.2000,  thousand  pounds.'*  This 
was  held  to  be  a  legacy  of  L.2000, 
on  the  ground  that  the  sum  was  plainly 
set  down  in  figures,  and  the  words 
that  followed  it  did  not  affect  it  either 
in  the  way  of  increase  or  diminution. 

(/)  Sutherland  Y.Sutherland'iExrs., 
22  Nov.  1825,  4  S.  220. 
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to  L.100 ;  but  the  Court  altered,  and  preferred  the  claimant  to  the 
liferent  of  L.200,  along  with  the  legacy  of  L.100. 

The  case  which  perhaps  comes  nearest  to  that  of  simple  repeti-  M^innu  y. 
tion  in  the  same  instrument,  where  substitution  would  be  implied, 
is  that  of  Aflnnea  v.  AfAUster  (a).  The  words  of  the  bequest 
were,  ^^  I  give  and  bequeath  to  each  of  my  sisters,  Susanna  and 
Margaret,  L.200  stg.  each,  with  an  additional  sum  of  L.200  stg. 
to  be  given  to  Margaret,  which,  with  the  aforesaid  L.200,  is  to  be 
settled  upon  herself  for  life."  The  testator  also  burdened  his  heir 
with  a  legacy  of  L.100  a-year  to  his  sister  Margaret.  Here  the 
annuity  was  clearly  additional,  being  a  provision  of  a  different 
nature  from  the  legacies  of  capital,  and  also  charged  upon  different 
property.  The  two  legacies  of  L.200  were  both  due,  because  the 
one  was  expressed  to  be  ^^  additional "  to  the  other ;  and  it  was  so 
found  by  the  judgment  of  the  Court. 

2.  There  can  be  no  doubt  that  where  specific  legacies  of  the  same  SpedfloieMoy 

,       ,  ,  of  same  sub- 

thing  are  bequeathed,  whether  in  the  same  or  in  different  instruments,  i^  ^  neoee- 

...--  1  1  Barily  a  repeti- 

it  IS  a  mere  repetition;  for  of  course  the  same  subject  cannot  be  twice  tion. 
given  (b).  And  the  operation  of  the  principle  has  been  extended 
by  the  Court  of  Session  to  the  case  of  a  demonstrative  legacy ;  e.g,y 
a  legacy  of  a  sum  of  money  given  for  the  purpose  of  purchasing  an 
article  of  ornament  (c)y  or  a  legacy  of  small  sums  of  money  to  be 
given  in  the  shape  of  clothing  or  coals,  etc.,  to  the  poor  (d). 

It  was  the  opinion  of  the  late  Lord  Justice-Clerk  that  extrinsic  Whef^erex- 

*  trinsic  evi- 

evidence  as  to  the  intention  of  the  testator  was  in  no  case  admissible,  dence  admia- 

'    Bible  in  any 

as  there  was  no  reason  for  making,  in  regard  to  such  questions,  an  ciroumatanceB. 
exception  to  the  general  rule,  according  to  which  the  evidence  of 
intention  must  arise  on  the  face  of  the  instrument.  Li  England  a 
distinction  has  been  taken  between  the  cases  in  which  the  Court 
raises  the  presumption  against  the  intention  of  a  double  gift,  and 
those  in  which  the  presumption  is  in  favour  of  duplication.  In  the 
former  class  of  cases,  extrinsic  evidence  is  admitted  to  rebut  the 

(a)  APInnesY,  M'Alisier  (Ist  caae),  Ridges  v.  Morrison,  1  Br.  Ch.  Ca.  392; 

29  June  1827,  5  S.  862.     See  the  Suisse  v.  Lowther,  2  Hare,  482. 

bequest  quoted,   863,  and  the  judg-  (c)  Horsbrugh  v.   Horsbrugh    (5th 

ment  of  the  Court,  at  869  and  871,  point),  9  D.  329 ;  see  the  President's 

points  9  and  11.  opinion,  380. 

(6)  Per  curiam  in  Hooley  v.  Hatton^  (d)    Horsbrugh    v.    Horsbrugh,    ut 

1  Br.  Ch.  Ca.  390 ;  and  see  D.  of  St  supra  (8th  point)  ;  and  see  Baird  v. 

Albans    v.   Beauclerk,  2  Atk.   638 ;  Jaap,  18  D.  1246. 
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Whether 
■eoond  l^^y 
18  liable  to 
conditions  and 
incidents  of 
the  first 


presumption  against  the  reception  of  the  words  of  bequest  in  their 
literal  signification  ;  in  the  latter,  such  evidence  is  wholly  excluded; 
the  principle  being,  that  evidence  is  receivable  in  support  of  the 
writing,  but  not  in  contradiction  to  it  (a).  Ektrinsic  evidence  is 
also  admissible  in  England  to  show  the  circumstances  of  the  testator 
at  the  time  of  making  his  will  (b)  ;  and  for  this  purpose  extrinsic 
evidence  would  also  appear  to  be  admissible  according  to  the  rules 
of  our  own  law  (c). 

With  regard  to  the  question,  how  far  an  additional  or  substitu- 
tionary legacy  is  liable  to  the  conditions  and  incidents  of  the  original 
legacy,  or  to  the  destination  impressed  upon  it,  no  very  distinct 
authority  is  to  be  found  in  our  reports.  It  is  clear  from  the  actual 
result  of  the  decisions,  that  ulterior  destinations  will  not  be  implied 
in  additional  legacies  (d) ;  but  as  to  conditions,  there  is  more  reason 
for  presuming  an  intention  that  they  should  continue  in  operation 
until  expressly  revoked  (e).  In  England  the  rule  appears  to  be 
that  an  additional  legacy,  whether  substitutionary  or  accumulative, 
will,  unless  a  contrary  intention  is  manifested,  be  affected  by  the 
conditions  of  the  prior  legacy ;  but  that  a  legacy  given  as  a  new 
and  independent  bequest,  e,g.y  if  the  prior  legacy  have  been  expressly 
revoked,  is  not  affected  by  such  conditions ;  and  that  in  no  case  is 
the  later  gift  bound  by  the  ulterior  destinations  impressed  upon 
the  prior  gift  (/). 


(a)  Per  Sir  John  Leech,  Hurst  v. 
Beech^  5  Madd.  851 ;  Lee  v.  Patn,  4 
Hare,  216,  per  Wigram,  V.  C. ;  Paul 
V.  Hill,  1  D.  &  War.  116,  decided  by 
Lord  Chancellor  Sugden. 

(b)  Martin  v.  Drinkwater,  2  Beav. 
215  ;  Guy  v.  Sharp,  1  My.  &  K.  589. 

(c)  See  Robertson  v.  Duff,  14  Jan. 
1840,  2  D.  279 ;  and  Dickson,  Evid. 
§  179  et  seq. 

(d)  Lindsay  v.  Anstruther's  7V«.,  6 


Feb.  1827,  5  S.  297  ;  Straton's  Trs.  v. 
Cunningham,  10  Mar.  1840,  2  D.  820 ; 
see,  however,  Horsbrugh  y.  Horsbrugh 
(2d  point),  10  D.  824,  and  Murray  v. 
Smith,  2  Feb.  1831, 9  S.  378,-4i  special 
case. 

(e)  Harvey  v.  Harvey^s  Trs,,  28 
June  1860,  22  D.  1310. 

(/)  See  Wh.  &  T.'b  Leading  Cases, 
p.  301,  where  the  decisions  are  refeired 
to. 
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CHAPTER  XL. 

OF  THE  SATISFACTION  AND  DISCHAEGE  OF 

LEGAL  CLAIMS. 

Ik  tliis  chapter  we  have  to  deal  with  some  of  the  most  intricate  and 
perplexing  questions  which  arise  out  of,  or  have  relation  to,  double 
claims  against  the  trust  estate  at  the  instance  of  the  same  parties, — 
those,  namely,  which  involve  the  compatibility  of  legal  with  conven- 
tional claims.  With  the  subject  of  the  repetition  of  legacies,  dis^ 
cussed  in  the  last  chapter,  we  have  completed  the  investigation  of 
the  law  of  legacies  considered  per  se.  The  present  chapter  intro- 
duces the  conflicting  element  of  legal  claims.  In  our  next  we  shall 
go  on  to  consider  the  ademption  of  legacies,  including  the  doctrine 
of  the  satisfaction  of  onerous  by  gratuitous  provisions,  as  well  as  the 
question,  imder  what  circumstances  a  legacy  can  be  held  to  be  satis- 
fied by  a  subsequent  onerous  provision. 

The  investigation  of  the  legal  order  of  succession,  and  the  rights  Division  of  the 
which  the  law  accords  to  the  heir  of  inheritance,  the  widow,  and  the  ^^  ^^ 
children  of  the  family,  does  not  belong  to  the  subject  we  have 
imdertaken  to  illustrate.  There  remains,  however,  the  question  of 
the  power  of  the  testator  to  defeat  the  legal  provisions,  or  so  to  frame 
his  settlement  as  that  the  objects  of  his  bounty  shall  be  precluded 
from  disturbing  the  dispositions  of  his  estate  by  laying  claim  to 
those  provisions.  As  the  interests  of  beneficiaries  are  liable  to 
be  diminished  or  enhanced  by  the  addition  or  subtraction  of  legal 
claims  from  the  fund  available  for  division,  it  is  essential  to  a 
complete  view  of  the  beneficial  interest  that  we  should  take  note 
of  the  manner  in  which  legal  claims  may  be  satisfied  or  discharged. 
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Section  L 


SATISFACnOH  AND  DISCHABOE  OF  LEGITIM. 


Impofftuftoe  of 
thedoetnneof 


in  vektioii  to 


How  i^tim 
ma  J  be  either 
ditcluuved  or 
■atufie£ 


Ezprettdie- 
cbargei  where 
Father  has 
married  with- 
out  a  contract 


We  sliall  begin  with  the  sabject  of  l^tim,  because  the  roles 
which  regulate  the  discharge  and  satisfaction  of  that  interest  are 
better  understood  and  more  precisely  ascertained  than  is  the  case 
with  the  other  legal  claims.  A  clear  perception  of  the  operation  of 
the  doctrine  of  satisfaction  upon  legitim,  will  greatly  facilitate  the 
exposition  of  the  same  principle  as  applied  to  jiu  reUcUE^  terce, 
courtesy,  executiy,  and  the  right  of  inheritance.  In  fact,  it  will 
only  be  necessary,  in  treating  of  other  legal  claims,  to  point  out  the 
distinctions  depending  on  the  nature  of  the  claim,  which  control 
the  application  of  those  general  rules  that  have  been  developed  by 
the  course  of  the  decisions  in  relation  to  legidm. 

The  right  of  the  individual  member  of  a  family  may  be  extin- 
guished in  various  ways.  It  may  be  expressly  discharged  by  (1) 
the  declaration  of  his  parents  in  their  ante-nuptial  contract,  (2)  by 
his  own  deed;  it  may  be  satisfied  by  (3)  acceptance  of  a  testan 
mentary  provision  declared  to  be  in  lieu  of  legitim,  or  (4)  by 
acceptance  of  a  provision  under  a  general  settlement  which  disposes 
of  the  legitim  fund ;  (5)  it  may  be  extinguished  wholly  or  partially 
when  the  claimant,  being  heir-at-law  to  his  father,  succeeds  to  the 
heritable  estate,  in  consequence  of  the  younger  children's  right 
to  require  the  heir  to  collate ;  or  (6)  it  may  be  satisfied  or  com- 
pensated by  advances  made  to  the  claimant  by  the  father  in  his 
lifetime,  which  are  imputed  to  account  of  legitim  by  the  operation 
of  the  doctrine  of  collado  bonarum  inter  liberoB. 

1  &  2.  In  practice,  express  discharges  of  legitim  only  occur 
in  marriage-conti*acts.  Unless  the  father  has  married  without  a 
contract,  there  is  no  necessity  for  a  subsequent  discharge ;  as  ante- 
nuptial contracts  invariably  exclude  the  legitim,  and  such  exclusion 
is  held  to  be  equivalent  to  an  onerous  discharge  of  the  right,  pro- 
vided a  certain  sum,  however  small,  is  given  in  lieu  of  it  (a).  The 
exclusion  must  be  made  applicable  in  express  terms  to  the  person,  as 

(a)  Ersk.  3,  9,  23  ;  Bankt.  3,  8, 20 ;  Bell's  Pr.  §  1587 ;  Maitland  v.  Matt- 
land,  14  Dec.  1843,  6  D.  244. 
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well  as  the  right.  The  word  legitim  is  the  most  proper  to  denote 
the  right,  though  ^^  portion  natural "  and  ^^  bairn's  part,"  which  are 
associated  with  it  in  the  ordinary  style  of  marriage-contracts,  would 
probably  be  held  sujfficiently  expressive  of  the  intention  (a).  Since 
the  decision  in  the  case  of  KeilJis  Trs.  (6),  it  may  be  assumed 
that  "  children  of  the  marriage "  is  the  expression  most  properly 
descriptive  of  the  persons,  where  the  intention  is  to  exclude  the 
heir  as  well  as  the  younger  children  (c). 

Further,  an  ante-nuptial  contract  has  the  effect  of  constructively  Dischai^e  by 
discharging  the  legitim,  when  by  its  provisions  the  universitas  of  contract  dis- 
the  parents'  moveable  estate  is  settled  upon  the  children  of  the  ^re^BuccM- 
marriage  absolutely  or  subject  to  a  power  of  division,  express  or  ^^^' 
implied  (d)  ;  or  upon  the  wife  in  liferent  and  the  children  of  the 
marriage  in  fee  (e) ;  or  even  upon   the  wife  in  fee-simple :   for 
until  marriage  every  man  has  the  uncontrolled  power  of  disposition 
of  his  whole  fortune ;  and  if  he  settle  it  all  upon  his  intended  wife 
by  an  onerous  act — ^which  an  ante-nuptial  provision  to  the  wife  is — 
there  remains  no  free  fund  from  which  legitim  can  be  claimed  (/). 
Legitim,  it  is  scarcely  necessary  to  add,  cannot  be  extinguished  or 
diminished  by  a  bequest,  mortis  causa  donation,  or  trust  conveyance 
of  the  estate  to  another  child,  and  still  less  to  a  stranger  {g). 

Express  discharge  by  the  child  occurs  in  practice  when  a  parent  Discharge 
who  has  not  discharged  his  children's  legitim  on  the  occasion  of  his  i^ccoieBr'^ 
own  marriage,  becomes  a  party  to  the  marriage-contract  of  one  of  Child's  mar- 
his  children  as  granter  of  a  provision,  which  may  either  be  in  the  "*«e-oontract. 

(a)    BreadaBane    Trs,    v.    Mar-  Cr.  &  St.  215,  and  Burden  v.  Smithy 

chioness  of  Chandos,  16  Aug.  1836,  2  1738,  1  Cr.  &  St.  214. 

S.  &  M*L.  877,  affg.  14  S.  309.  (e)  Fisher's  Trs.  v.  Fisher,  19  Nov. 

(h)  Keith's   Trs,  v.  Keith,  19  D.  1844,  7  D.  129.     See  Lawrie  v.  Ed- 

1040;  see  alao  Maitlandy,  MaitUmd,  mond's  Trs,,  Hume,  291. 

supra,  (/)   Per  curiam  in  Fisher* s  Trs,, 

(c)  It  is  a  seriouB  mistake,  and  one  supra,  A  partial  settlement  of  the 
that  has  occasioned  great  hardship  to  conquest  by  ante-nuptial  contract, 
families,  to  exclude  the  legitim  of  the  upon  the  children  of  the  marriage,  does 
younger  children  only.  Hie  effect  of  not  of  course  imply  an  exclusion  of 
this  mistake  is  to  give  the  heir  an  in-  legitim  as  to  the  remainder  {Nisbet  v. 
defeasible  right  to  one-third  of  the  Nisbet,  1726,  Robertson,  594). 
moveable  suoceasion  {Panmure  v.  Cro-  (g)  Lashley  v.  Hog,  12  July  1804,  4 
kat,  22  Nov.  1854,  17  D.  85).  Paton,   581    (5th  point)  ;   see  Lord 

(d)  Home  v.  Watson,  1757,5  Br.  Eldon's  speech  reportedat  great  length, 
Sup.  330,  overruling  the  principle  p.  603.  The  older  cases  on  this  point 
laid  down  in  Stirling  v.  Luke,  1732,  1  are  noted  in  Fraser,  I.  551. 
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form  of  a  present  payment  or  of  a  postponed  obligation ;  and  declares 
that  the  provision  is  to  be  in  satisfaction  of  legitim.  The  acceptance 
of  the  provision  is  sufficiently  signified  by  the  child's  subscription  of 
the  contract,  which  is  in  effect  a  discharge  inter  vivos  of  legitim. 
We  have  already  observed,  that  a  discharge  of  legitim  is  not  to  be 
implied  (a) ;  a  rule  which  is  illustrated  by  one  of  the  points  in  the 
Breadalbane  succession  case.  One  of  the  daughters  of  the  Marquis, 
by  her  marriageHsettlement  in  the  English  form,  accepted  a  sum 
secured  to  her  ^^  as  her  portion  or  fortune."  This  was  maintained 
to  be  equivalent  to  a  discharge  of  legitim ;  but  it  was  found  by  the 
concurring  decisions  of  the  Court  of  Session  and  House  of  Lords, 
that  the  right  to  the  portio  legiUma  was  not  passed  by  a  form  of 
expression  which  wants  the  significant  part  of  the  legal  term  (6). 
Ezdudon  of  3  &  4.  The  exclusion  of  the  right  to  legitim  by  ante-nuptial 

election  to  t2»  Contract,  or  discharge  executed  in  the  lifetime  of  the  father,  is 

sometimes  termed  ^^  f  oris-f  amiliation."  In  either  case  it  operates  in 
favour  of  the  other  children  of  the  marriage  whose  right  to  legitim 
has  not  been  so  excluded  (c),  in  the  same  way  as  if  the  child  had 
died  during  the  lifetime  of  the  father,  and  therefore  before  the  right 
vested  (d).  Where,  on  the  other  hand,  the  right  to  a  share  of 
legitim  is  forfeited  in  consequence  of  the  child  electing  to  take 
his  provisions  under  a  testamentary  deed  which  disposes  of  the  1^- 
tim,  the  benefit  of  the  share,  which,  if  claimed,  must  have  come  out 
of  the  residuary  fund,  enures  to  that  fund  {e).  The  principle  of 
the  distinction  was  thus  stated  by  Lord  President  McNeill  (/ ) : 
^^  When  the  father,  by  transaction  in  his  lifetime,  extinguishes  the 
claim  for  legitim  which  his  child  would,  in  the  event  of  survivance, 
have  been  entitled  to  make  against  the  succession,  the  effect  of  that 


under  a  wilL 


(a)  Stair,  3, 8,  45  ;  Erek.  3,  9,  23  ; 
Wrighes  Trs,  v.  Wright,  27  Jan.  1836, 
and  cases  there  cited ;  Breadalbane 
case,  infra. 

Qi)  Breadalbane  Trs,  v.  Marchioness 
o/Chandos,  16  Aug.  1836, 2  S.  &  M'L. 
377,  affg.  14  S.  309. 

(c)  Hog  v.  Lashley,  7  May  1792,  3 
Paton,  247,  where  the  legitim  was  dis- 
charged by  the  children  in  considera- 
tion of  an  immediate  payment ;  and 
Baron  Panmure  v.  Crokat,   29  Feb. 


1856, 18  D.  703,  where  it  was  excluded 
by  ante-nuptial  contract,  in  considera- 
tion of  provisions  payable  after  the  fa- 
ther's death. 

(d)  That  the  right  to  legitim  vesta 
by  survivance  was  authoritatively  fixed 
by  M'Murray,  17  July  1852,  14  D. 
1048,  and  Macdougal  v.  WHson,  20 
Feb.  1858,  20  D.  658. 

(«)  FisSier^s  Trs.  v.  Dixon,  6  Apr. 
1843,  2  Bell,  63,  a£Fg.  2  D.  1121. 

(/)  Lord  Colonsay,  18  D.  709. 
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transaction  is  to  relieve  the  succession  from  the  eventual  claim  of 
that  child,  just  as  if  the  child  had  died,  or  been  foris-familiated. 
That  relief  to  the  succession  is  what  the  father  acquires  by  the  trans- 
action ;  but  the  succession  so  relieved  becomes,  on  the  death  of  the 
father,  subject  to  the  operation  of  the  law,  and  must  undergo  the 
division  which  the  law  has  appointed  in  regard  to  the  moveable 
estate  and  succession  of  every  man.  Whereas,  when  no  transaction 
binding  on  the  child  has  taken  place  during  the  father's  lifetime, 
and  when  by  the  father^s  death  the  right  to  legitim  has  opened  to 
and  become  fully  vested  in  the  child,  and  such  child  agrees  to  take 
in  lieu  thereof  a  provision  which  the  father  had  put  in  his  option, — 
that  is  a  transaction,  not  with  the  father,  but  with  the  representa- 
tives, who  in  that  way  satisfy  the  claim,  and  are  entitled  to  the 
benefit  of  the  relief  so  obtained."  If  the  legitim  of  all  the  children 
is  discharged  during  the  lifetime  of  the  parent,  the  legitim  fund  is 
necessarily  extinguished,  and  the  succession  is  then  divisible  in 
equal  shares  between  the  widow  and  next  of  kin. 

The  doctrine,  that  the  acceptance  of  a  provision  under  a  total  Acceptance  of 

.  .  .  ...  provision 

settlement  operates  in  satisfaction  of  lemtim,  is  now  so  well  estab-  binder  a  total 

,.,,,..  -      .  .  VI     setUement 

lished,  that  if  is  unnecessary  to  refer  in  detail  to  the  cases  (a).     A  equivalent  to 

...  ..  election. 

total  settlement  is  in  effect  a  disposition  of  the  legitim ;  and  the 
legatee  must  therefore  elect  between  his  rights  under  the  settlement, 
and  his  legal  claims.  As  to  the  effect  of  election  upon  the  rights 
of  other  beneficiaries,  reference  is  made  to  the  subsequent  chapter 
upon  Election  (6). 

It  has  been  laid  down,  however,  on  high  authority,  that  the  Appointment 

....  .  of  a  universal 

acceptance  of  a  legacy  or  special  provision  under  a  partial  settle-  Legatee  does 

_  _  _  not  affect 

ment  of  moveable  estate,  does  not  preclude  the  legatee  from  claim-  legium  or 
ing  his  legitim  (c).     It  was  ruled  by  a  unanimous  judgment  of 
the  Second  Division  in  a  recent  case  (d),  where  the  father  of  a 


(a)  See  the  following  cases  among 
many  others,  which  illustrate  the  prin- 
ciple:— BreadaWane  Trs.  v.  Duchess 
of  Buckingham,  5  Mar.  1840,  2  D. 
731 ;  Nicolson's  As,  v.  Macalister^s 
Trs,,  2  Mar.  1841,  3  D.  675 ;  Minto 
V.  Kirhpatrick,  20  May  1842,  4  D. 
1224;  Wilsm's  Trs,  v,  Wilson,  1 
July  1843,  15  Scot.  Jar.  549 ;  CoUier 
V.  CoUier,  6  July  1833,  11  S.  913,  & 


F.  C. ;  Henderson  v.  Henderson,  1782, 
M.  8191. 
(6)  Chapter  XLIL ;  see  p.  324. 

(c)  Collier  v.  Collier,  ut  supra,  per 
Lord  Glenlee ;  Howden  v,  Howden,  cited 
in  note  to  Faculty  Report  of  Howden's 
case ;  Henderson  v.  Henderson,  tU  supra, 
decree. 

(d)  White  y,  Ftnlay,  15  Nov.  1861, 
24  D.  38. 
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Compeosation 
of  claim  to 
legitim.    Col- 
lation. 


Gollation  be- 
tween Heir 
and  Executor. 


family  appointed  his  widow  ^^  sole  executrix  and  universal  legatee/' 
that  the  testament,  although  operative  as  a  conveyance  of  the  entire 
legal  estate  for  the  purposes  of  administration,  disposed  of  the  bene- 
ficial  interest  in  the  dead's  part  alone ;  insomuch  that  the  children, 
after  executing  a  ratification  of  the  testament,  were  entitled  to 
legitim  in  competition  with  the  trustee  on  the  executrix's  estate.  It 
follows,  therefore,  that  where  a  universal  legacy  of  the  moveable 
estate  is  given  to  one  child,  under  burden  of  provisions  to  the  other 
children,  legitim  maybe  claimed  by  the  general  legatees  in  addition 
to  their  provisions.  A  provision  of  heritage  will  not  be  presumed 
to  be  in  satisfaction  of  legitim  (a). 

5  &  6.  The  right  to  legitim  may  be  extinguished  or  compensated 
where  the  other  children  meet  the  claim  by  the  counter  claim  of 
*' collation,"  directed  either  against  the  heritable  estate  to  which 
the  child  sustaining  the  character  of  heir-at-law  has  succeeded,  or 
against  moveable  funds  advanced  to  the  child  by  the  parent  during 
his  lifetime.  Collation  as  between  heir  and  executor,  we  may  re- 
mind the  reader — ^though  we  do  not  profess  to  enter  fully  into  the 
nature  of  legal  claims — extends  to  property  to  which  the  heir  suc- 
ceeds by  singular  titles,  «.^.,  entailed  estate,  provided  he  is  heir 
alioqui  succeesurus  (b).  That  it  operates  practically  in  the  way  of 
compensation,  is  evident  from  the  import  of  the  two  leading  modem 
cases,  Atistruther  v.  Anstruther,  and  Fisher^a  Trustees  v.  Fisher  (c). 
In  the  former  case,  the  heir,  who  succeeded  to  the  estate  in  virtue 
of  an  entail  executed  by  an  ancestor  of  his  father,  could  not  convey 
the  fee  to  the  younger  children ;  but  nevertheless  they  were  held 
entitled  to  impute  the  value  of  his  life  interest  in  the  estate  in 
extinction  of  the  share  of  succession  payable  to  him.  In  the  latter 
case,  it  was  expressly  found  that  the  heir  was  not  bound  to  execute 
a  pro  indiviso  conveyance  of  the  heritable  estate  in  favour  of  the 
family ;  but  that  it  was  competent  and  sufficient  to  have  the  value 
of  the  estate  ascertained,  with  the  view  of  imputing  it  in  part  pay- 
ment of  the  eldest  son's  share  of  the  entire  succession  (d). 


(a)  Howden  v.  Crighton,  18  May 
1821,  1  S.  14 ;  MarskaU  v.  MarshaWs 
Trs.,  21  Nov.  1829,  8  S.  110. 

(6)  Anstruthery,  Anstruther^  20  Jan. 
1836,  14  S.  272. 


(c)  Anstruther^s  case,  supra ;  Fisher^s 
Trs,  V.  Fisher,  5  Dec.  1850,  18  D.  245. 

(d)  Fisher*s  Trs,  v.  Fisher,  decree, 
13  D.  261. 
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We  do  not  purpose  to  enter  minutely  into  the  law  of  collatio  CoOa^  bono- 
bonorum  inter  liberoa  any  more  than  with  regard  to  collation  be-  libero$. 
tween  heir  and  executor.  The  object  of  collation  between  chil- 
dren is  to  secure  an  equitable  division  of  the  legitim  fund.  The 
origin  of  the  doctrine  is  traced  by  Mr  Fraser  to  the  civil  law  (a). 
The  principle,  as  stated  by  Erskine  (b),  is,  that  all  provisions  given 
by  a  father  to  his  children  during  his  lifetime  are  imputed  in  satis- 
faction of  legitim,  including  not  only  the  tocher  given  on  his  child's 
marriage,  but  sums  of  money  advanced,  though  without  any  written 
acknowledgment  or  obligation  to  account.  "  Advances,"  says  Pro- 
fessor Bell  (c),  "  will  be  imputed  to  the  legitim  in  the  following  cir- 
cumstances : — ^if  made  for  the  purpose  of  setting  the  child  up  in 
trade,  or  for  a  settlement  in  the  world,  or  for  a  marriage  portion." 
In  conformity  with  this  principle,  it  was  held,  in  Johnston  v.  Cock- 
ran  (d),  that  a  daughter  who  had  received  L.500  as  a  marriage 
portion  from  her  father,  and  in  Kay  v.  Kay  (^),  that  a  son  to  whom 
advances  had  been  made  to  establish  him  in  business,  were  bound 
to  impute  these  provisions,  with  interest,  in  satisfaction  of  legitim. 
The  exceptions  are, — (1.)  Advances  intended  as  a  recompense  for 
services  rendered  (/) ;  (2.)  advances  for  maintenance  and  education 
in  minority,  or  prior  to  emancipation,  and  which  are  due  ea  debito 
naturali  (g) ;  and  (3.)  advances  made  in  loan,  and  for  which  the 
child  was  liable  in  repayment  to  the  father  and  his  executors  (h). 
In  short,  collation  applies  to  provisions  as  distinguished  from  pay- 
ments under  obediential  obligations,  or  on  the  footing  of  contract. 

(a)  1  Fraser,  671.  16  June  1837,  F.  C. ;  Duke  of  Buc- 

(6)  Erek.  3,  9,  24  &  25.  cleugh  v.  M.  of  Tweeddale,  1677,  M. 

(c)  Bell's  Pr.  §  1688.  As  advances  2369.  See  Nisbet  v.  Nisbet,  Rob.  Ap. 
made  inter  vivos  oat  of  the  revenues  of  Ca.  694. 

heritable  property  do  not  tend  to  di-  (/)  See  Minto  v.  Kirhpatrich^  23 

minish  the  legitim  fund,  they  do  not  May  1833,  US.  632,  where  it  was 

fall  to  be  collated  (£rdc.  rU  supra ;  decided  that  a  son  taken  into  partner- 

MarsliaU  v.  MarshaWs  Trs.,  21  Nov.  ship  with  his  father  is  not  bound  to 

1829,  8  S.  110).  collate  the  value  of  the  share  in  the 

(d)  Johnston  V.  Cochran^  13  Jan.  stock  in  trade  assigned  to  him.  See 
1829,  7  S.  114 ;  see  Nicobon's  Tr,  v.  Gunny.  Gunn's  Trs,,  28  Feb.  1833, 11 
Macalister,  2  Mar.  1841,   3  D.  676.  S.  484. 

See  Cod.  Lib.  6,  Tit.  20,  L.  17,  &  20,  (g)  Irving  v.  Irving,  1694,  4  Br. 

Pr.  &  §  1 ;  Cod.  Lib.  8,  Tit.  28,  L.  Sup.  144.    See  Stair,  3,  8, 26. 

29,  &  30,  §  2.  (A)  Webster  v.  Rettie,  4  June  1869, 

(e)  Kay  v.  Kay,  12  July  1844,  16  21  D.  916. 
Scot  Jur.  660 ;  CampbeU  v.  Anstruther^ 
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Beduotion  of 
conyeyanceB 
in  defrand  of 
legitim. 


The  right  of  collation  must  not  be  confounded  with  the  right 
which  eveiy  child  has  to  reduce  conveyances  inter  vivos  not  completed 
by  possession,  as  being  in  defraud  of  legitim  (a). 


Section  II. 


SATISFACTION  AND  DISCHABOE  OP  JUS  RELICT JE, 


LimitH  of  the 
subject 


Expi 
dkchai^  of 
juareRctm  by 
ante-ouptiaf 
oontraot 


To  render 

discharge 

effectual, 

*'jusreUct»" 

must  be 

named. 


Ju8  reltctoBy  like  legitim,  may  be  either  discharged  by  agreement, 
or  satisfied  by  acceptance  of  an  equivalent  provision.  There  does 
not  seem  to  be,  in  relation  to  this  particular  claim,  any  room  for  the 
application  of  the  doctrine  of  satisfaction  by  advances.  As  the 
husband  is  legally  bound  to  maintain  his  wife  during  the  subsistence 
of  the  marriage,  the  presumption  is,  that  monies  advanced  to  her  dur- 
ing his  lifetime  must  have  been  given  in  fulfilment  of  the  husband's 
obligation  to  maintain  her,  and  not  as  a  provision  for  future  sup- 
port. Our  remark  does  not  apply  to  fimds  settled  by  way  of  post- 
nuptial provision.  Such  provisions  are  subject  to  similar  rules  of 
interpretation  as  ante-nuptial  provisions,  and,  as  will  be  seen,  are  in 
certain  cases  held  to  be  given  in  satisfaction  of  legal  provisions  (b). 

1 .  A  discharge  of  jus  relictcB  may  be  either  express  or  implied ;  in 
consideration  of  a  provision,  or  of  the  onerous  obligation  implied  in 
marriage.  It  does  not  seem  to  be  correct  to  say  that  jvs  relictm 
may  be  gratuitously  discharged ;  for  a  discharge  by  ante-nuptial 
contract,  although  it  were  granted  without  a  pecuniary  equivalent — 
which  in  practice  is  never  done — ^is,  in  contemplation  of  law,  an 
onerous  discharge ;  and  a  discharge  granted  after  marriage,  without 
consideration,  is  not  binding. 

As  we  had  occasion  to  remark  with  reference  to  legitim,  the 
right  intended  to  be  discharged  ought  to  be  described  by  its  proper 
name  (c).  A  widow  to  whom  an  annuity  had  been  provided  in 
her  ante-nuptial  settlement  in  the  English  form,  which  annuity  she 
accepted  ^^in  lieu  and  full  bar  and  satisfaction  of  the  dower  or 
thirds,  which  at  common  law  or  by  custom  she  can  or  otherwise 

(a)  Hog  v.  Laskley,  7  May  1792,  3  revocable  during  life,  does  not  inter- 
Paton,  247 ;  Johnston  v.  Johnston^  23  fere  with  the  application  of  the  prin- 
Jone  1814,  Hume,  290 ;  Balmain  v.      dple  under  consideration. 

Graham,  1721,  M.  8199.  (c)  See  Eiskine,  3, 9,  16 ;  1  Fraaer, 

(b)  The  fact  that  such  donations  are     519. 
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might  claim  from  the  estates  of  her  husband/'  and  also  ^'  In  f nil  bar 
and  satisfaction  of  terce/'  was  held  not  to  have  discharged  her^ti^ 
relictce  under  that  expression,  but  to  be  entitled  to  claim  it  in  addi- 
tion to  the  provisions  settled  upon  her  by  the  contract  (a).  It  had 
previously  been  held  that  a  general  discharge,  as  of  ^^  any  aliment 
or  other  provision  of  the  law  competent  to  her  as  a  wife"  (6),  or  of 
^'  all  that  she  or  her  next  of  kin  could  claim  in  the  event  of  her  pre- 
decease" (<?),  was  sufficiently  broad  to  comprehend  ^'t/«  relictce. 

Again,  jus  relictcBy  equally  with  legitim,  may  be  constructively  ConBtructiTe 
discharged  during  the  subsistence  of  the  marriage,  by  acceptance  acceptance  of 
of  a  provision  under  a  contract  or  settlement,  under  which  the  payable  out 
husband  disposes  of  the  fund  which  is   subject  to  the  widow's  estate, 
right, — that  is,  under  a  settlement  dealing  with  the  totality  of  the 
moveable  succession  (d).     Simple  acceptance  of  a  provision  inter\  • 
vivosy  however  large,  does  not  bar  the  right  to  claim  jus  relietcB 
out  of  the  husband's  undisposed-of  estate  (e).    This  rule  has  been 
applied  to  provisions  of  every  description,  including  simple  money 
provisions  (/),  settlements  of  conquest  (^),  annuities  (7t),  and  pro- 
visions of  heritage  (t). 

In  the  case  of  Thomson  v.  SmitJi  (A),  the  question  was  raised,  Whether  dis- 
whether  the  acceptance  of  a  liferent  of  the  husband's  whole  estate  from  acoept- 
implied  a  discharge  of  jus  relictcB.    The  negative  was  pleaded  in  rent  of  the 
answer  to  a  claim  by  the  husband's  representatives  against  the  whole  eeute. 


(o)  Keith's  Trs.  v.  Keith,  17  July 
1857,  19  D.  1040.  See  infra,  p.  290, 
aa  to  the  extent  to  which  jus  relictas  is 
compatible  with  the  acceptance  of 
testamentary  provifiions. 

(b)  MiUer  v.  Broun,  1776,  M.  6456; 
5  Br.  Sup.  473  ;  Hailes,  678. 

(c)  Tody.  Wemysa,  1770, M.  6451 
and  see  Erak.  ut  supra,  &  Bank.  8,  8, 
84  &  36.  The  form  of  expression  last 
quoted  in  the  text  would  seem  to  be 
applicable  in  terminis  only  to  the  wife's 
share  of  the  gooda  in  communion, 
which,  prior  to  the  Moveable  Succes- 
sion Act,  ahe  was  entitled  to  bequeath. 

(c7)  See  the  caaea  aa  to  legitim,  supra, 
(e)  Keith's  Trs.  v.  Keith,  supra,  and 
'caaes  noted  below. 

(/)  Howden  v.  Crichton,  18  May 
VOL.  II. 


1821,  1  S.  14;  see  note  to  Faculty 
Report,  Collier  v.  Collier,  6  July  1833 ; 
Eraser  v.  Rankine,  17  Dec.  1835,  14 
S.  174;  APAulay  v.  BeU,  1712,  M. 
3848. 

(g)  Tody.  Wemyss,  1770,  M.  6451 ; 
Hailes,  384. 

(h)  Ross  y.  Masson,  3  Feb.  1843,  5 
D.  483. 

(i)  Cross  Y.  Boyes,  16  Jan.  1801, 
Hume,  484.  It  ia  obvioua  that  even  a 
universal  legacy  of  heritage  haa  no 
effect  upon  the  rights  of  the  heira  in 
mohilibus  (JJrquhart  v.  Urquhart,  20 
Feb.  1851,  13  D.  742). 

(h)  Thomson  v.  Smith,  8  Dec.  1849, 
12  D.  276.  See  Leighton  v.  RusseU,  1 
Dec.  1852, 15  D.  126. 
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SATISFACnON  OF  LEGAL  CLAIMS. 


[Ch.  XL. 


Satisfaction  of 
jiureKctmhy 
tesUmentary 
proTiflioiis. 


widoTf ;  bat  it  was  lield,  that  as  all  parties  bad  acqaifBSced  in  a  di»- 
tributioii  of  the  estate  upon  a  difiFerent  f  ootiogy  the  representatives 
were  barred  from  making  anj  farther  claim.  Conseqnenttj  the 
point  was  not  decided.  Lord  Moncreiff  obaenred  that  it  was  a 
deboteable  question,  whether  ju8  relicUB  was  meiged  in  a  disposi- 
tion of  an  entire  liferent  of  all  that  the  basband  bad.  The  case 
of  Cross  (a)  came  very  near  to  that  point ;  and  the  cases  referred 
to  by  Mr  Fraser  seemed  to  support  the  propositi^,  that  where 
the  wife  had  been  a  party  to  a  deed  or  mutual  contract,  whereby 
she  accepted  of  a  liferent  of  the  whole  or  a  portion  (b)  of  the  funds, 
a  discharge  of  her  own  share  might  be  legally  implied  (c). 

2.  The  JIM  relietcs  will  be  satisfied  by  a  testamentary  provision 
in  favour  of  the  wife,  and  declared  to  be  in  satisfaction  of  /tis 
relietcs,  either  directly,  or  by  being  made  part  of  a  general  settle- 
ment under  whidi  the  husband  disposes  of  the  totalily  of  the 
moveable  estate.  And  it  is  immaterial  that  the  wife's  provision  is 
contained  in  a  separate  writing,  if  such  writing  form  part  of  a 
total  settlement  (d).  The  leading  case  is  KeUKs  Trustees  v. 
Keith  (e\  where  the  distinction  was  taken  between  marriage- 
contract  and  testamentary  provisions  granted  by  the  same  settlor. 
The  former  was  considered  not  to  be  in  satisfaction  of  jus  relietcs^ 
because  it  was  not  given  under  that  condition,  and  the  contract  did 
not  dispose  of  the  settior^s  whole  estate ;  the  latter  formed  part  of 
a  universal  settlement  The  wife  was  therefore  held  bound  to  elect 
between  the  testamentary  provisions  in  her  favour,  and  the  jus 
relictcBf  increased  by  her  marriage-contract  provision. 

We  refer  to  the  chapter  on  Election  with  reference  to  the  ques- 
latiflfaction  in    tiou  as  to  the  effect  of  a  discharge  or  satisfaction  upon  the  rights 


Effect  of 
diflchaigeor 


(a)  OoM  V.  Boyes,  siqnn, 

(b)  It  is  clear  that  a  bequest  of  a 
portion  of  ike  moveable  estate  would 
not  imply  a  discharge  of  1^^  claims 
(see  Keith's  Tn.  v.  KeUhj  and  other 
cases  cited  above). 

(c)  12  D.  282.  The  cases  here  re- 
ferred to  are,  Eiddell  v.  Dalian,  1781, 
M.  6457;  Tod  v.  Wemyss,  supra; 
Holmes  v.  MarthaUy  1677,  M.  6448, 
3  Br.  Sup.  116 ;  Menzies  v.  Burnett, 
1666,  M.  6448,  1  Br.  Sup.  643 ;  Young 


V.  Buchanan,  1669,  M.  6447.  The 
last  case  is  referred  to  bj  Fraser  (T. 
594)  as  aathoritative.  See  also  udne 
V.  Farquharson,  5  Deo.  1822,  2  8.  66 ; 
Erak.  8,  3,  SO. 

(d)  Stewart  v.  St^hen,  29  Nov. 
1832,  11  S.  189. 

(«)  ZetW*  TVs.  V.  Keitk,  17  Jnly 
1857,  19  D.  1040;  see  Bennet  v. 
Bennefs  Trs.,  1  July  1829,  7  8.  8X7 ; 
Johnstone  v.  Coldstreamy  80  June  1848, 
5  D.  1297. 
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of  other  claimants  under  the  succession  (a).  The  principle  is^  that  eniai^ng  the 
a  discharge  extinguishes  the  right  altogether,  so  that  the  moveahle  other  oiaim-^ 
succession  becomes  divisible  in  equal  shares  between  children  entitled 
to  legitim,  and  the  testator^s  representatiyes.  Acceptance  of  a 
testamentary  provision  in  satisfaction  of  ^'im  reUcUB^  that  i%  ao< 
ceptance  after  the  husband's  death,  is  understood  to  operate  in 
favour  of  the  representatives  alone  (i). 


SscTiON  in. 


8ATI87ACTION  AND  DIBCBABGE  OX"  TESCB  AND  GOUBTBST. 

Terce  and  courtesy,  like  other  legal  claims,  may  be  made  the 
object  of  discharge  or  satisfaction* 

The  interest  of  either  of  the  spouses  ip  the  property  of  the  Howtheee 
other  may  be  renoimced  simpliciter  by  ante*nuptial  contract  (c) ;  2^ed  or 
and  even  after  marriage  these  rights  may  be  discharged  for  an       ''^'C^ 
equivalent  provision,  subject  to  the  qualification,  however,  that  if 
the  consideration  in  a  post-nuptial  contract  is  inadequate,  the  dish 
charge  may  be  revoked  (d).    Terce  and  courtesy  are  of  course 
liable  to  be  affected  by  the  diminution  or  conversion  of  the  estate 
which  forms  the  subject  of  these  rights;  but  into  this  matter, 
which  relates  to  the  nature  of  the  interest,  and  not  to  its  effect  in 
competition  with  beneficial  interests,  we  do  not  enter. 

With  ref er^ice  to  the  doctrine  of  satisfaction,  it  is  necessary  to  Szehirioa  of 
distinguish  between  terce  and  courtesy.    In  the  former  case,  the  statute  lesi, 
doctrine  rests  upon  the  provisions  of  the  Scottish  statute  1681,  ^ 
chapter  10,  which  enacts  ^^  that  in  time  coming,  where  there  shall 
be  a  particular  provision  granted  by  an  husband  in  favours  of  his 
wife,  either  in  a  contract  of  marriage  or  some  other  writ,  before  or 
after  the  marriage,  that  the  wife  shall  be  thereby  secluded  from  a 
terce  out  of  any  lands  or  annualrents  belonging  to  her  husband, 
unless  it  be  expressly  provided  in  the  contract  of  marriage,  or  other 

(a)  Infra^  p.  827.  (c)  See  Hamilton  v.  BastoeU,  8  Feb« 

(h)  Compare  Andrews  v.  Sawer,  2  1720,  Roberteon,  846. 

Mar.  1886,  14  S.  689,  with  Fisker  v.  (<0    Chapter   XXXV.  (Marriage- 

Dixon^  2  Bell,  75,  76 ;  and  CampbeWs  Contracte,  p.  205).    See  Mowat'a  Crs. 

Trs.,  11  July  1862.  ▼.  Lauder,  1697,  M.  6895. 
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SATISFACTION  OF  LEGAL  CLAIMS. 


[Ch.  XL. 


DiBtinotion  in 
referanoe  to 
oonrteej. 


Acoeptanoe  of 
the  special 
provision  is 
neoessaiy  to 
•accomplish  the 
exclusion  of 
teroe. 


Satisbtotion  of 
teroe  by  con- 
yentional  pro- 
vision under 
foreign  settle- 
ment 


writ  containing  the  said  provision,  that  the  wife  shall  have  right  to 
a  terce,  by  and  attoor  the  particnlar  provision  conceived  in  her 
favours.'' 

In  the  case  of  the  conrtesy,  the  right  is  not  excluded  by  a  con- 
ventional provision,  unless  accepted  subject  to  a  declaration  that  it 
is  in  lieu  of  courtesy  (a).  It  is  doubtful  whether  the  acceptance 
even  of  a  mortis  causa  provision,  forming  part  of  a  universal  con- 
veyance of  the  wife's  heritable  estate,  would  deprive  the  husband 
of  courtesy,  unless  the  jus  mariti  and  right  of  administration  were 
excluded ;  for  the  right  to  the  courtesy  is  merely  a  continuation  of 
the  jus  mariti  after  the  death  of  the  wife,  and  not  strictly  a  right 
of  succession  (b) ;  and  it  is  not  to  be  presumed  that  a  proprietrix, 
in  disposing  of  her  estate,  means  to  dispose  of  her  husband's  vested 
interest  in  it.  However,  it  may  be  assumed  that  a  trust  for  imme^ 
diate  division,  giving  a  portion  of  the  estate  to  the  husband  in  lieu 
of  his  liferent,  would  put  him  to  his  election. 

Although  by  the  terms  of  the  statute  1681,  c.  10,  terce  is  ex- 
cluded by  any  provision  granted  by  the  husband,  it  has  been  held, 
as  an  equitable  construction  of  the  enactment  would  require,  that 
the  wife's  acceptance  is  necessaiy  to  an  effectual  exclusion.  If  she 
has  not  accepted  the  conventional  provision  stante  matrimxmioj  her 
right  of  election  at  the  husband's  death  is  indisputable  (c).  And 
infeftment  of  the  wife  in  the  fee  of  part  of  the  estate,  without  her 
consent,  will  not  deprive  her  of  her  r^ht  to  elect  (d). 

Whether  terce  is  satisfied  by  a  conventional  provision  under  a 
foreign  settlement,  depends  upon  the  question,  whether  that  pro- 
vision is  effectual  and  binding  according  to  the  law  of  the  country 
in  which  it  is  made.  The  acceptance  of  a  sum  of  money  as  a  joint- 
ure under  an  English  settlement,  has  been  held  sufficient  to  bar  the 
right  of  terce  («).  On  the  other  hand,  where  the  conventional  pro- 
vision included  the  liferent  of  the  price  of  the  granter's  Scotch 
estate,  which,  by  the  form  of  the  deed,  was  not  effectually  con- 


(a)  See  Bell's  Com.  (5th  Ed.)  I. 
636 ;  1  Praser,  642 ;  Primrose  v.  Craw- 
ford^  1771,  M.  ConrteBy,  No.  1 ;  Hamil- 
ton Y.  Boswell,  supra, 

(6)  Erak.  Pr.  2,  9, 31 ;  Bell's  Com. 
(6th  Ed.)  I.  61-2  ;  1  Fraser,  637. 

(c)  Stair,  2,  6, 17  ;  Cowan  v.  Kerr, 


15  Dec.  1830,  9  D.  188;  DauglaSy 
Heron,  Sf  Co,  v.  Cant,  1783,  M. 
15866  and  11461. 

(d)  Belschier  v.  Moffat,  1779,  M. 
15863. 

(e)  Countess  o/SeaJield  v.  the  Earl, 
8  Feb.  1814,  F.C. 


Sec.  IV.] 


DISCHARGE  OF  EXECUTRY. 


veyed  to  her,  the  Court  found  the  widow  entitled  to  terce,  on  the 
principle  that  she  had  not  succeeded  to  the  full  measure  of  the 
conventional  provision  intended  for  her  (a).  In  a  more  recent 
case,  where  a  wife,  by  a  contract  of  separation  executed  in  America, 
received  from  the  husband  an  annuity  of  L.300  per  annum,  and 
afterwards  received  from  the  Court  of  Chancery  of  South  Carolina 
a  sum  in  name  of  alimony  of  20,000  dollars,  the  terce  was  held 
not  to  be  satisfied  by  the  settlement  of  the  annuity,  as  it  was 
evident  from  the  judicial  proceedings  which  had  since  taken  place 
that  the  previous  arrangement  was  only  temporary  (b). 


Section  IV. 

SATISFAOTION  AND  DISCHABGE  OF  EXEOUTBT  AND  HERITABLE 

SUCCESSION  (c). 
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be  discharged. 


Notwithstanding;  some  observations  by  Mr  Fraser  of  a  contrary  Q«*^«  ^  ^^ 

^         o  •'  ^  •'    whether  right 

tendency  (d),  it  is  more  than  doubtful  whether  the  right  to  undis-  to  undiBpoMd- 
posed-of  executry  can  be  cut  off  by  a  discharge,  or  satisfied  by  a  succeesion  can 
special  provision.  The  passages  in  Stair  and  Erskine  which  have 
been  supposed  to  countenance  the  proposition  (e)  seem  rather  to 
imply  that  the  right  will  subsist,  unless  it  is  either  defeated  by  a 
conveyance  of  the  dead's  part  to  some  other  person,  or  by  an  ex- 
press renunciation  on  the  part  of  the  child  himself  in  favour  of  the 


(a)  Janhouska  v.  Anderson,  1791,  M. 
6457  ;  and  see  Ross  v.  Aglionby,  1797, 
M.  4681,  and  "  Foreign,"  No.  5. 

(b)  NisbeU  v.  NishetVs  Trs.,  24  Feb. 
1835, 13  S.  517. 

(c)  The  right  of  the  children  to 
daim  from  the  father's  estate  the 
share  of  the  goods  in  oommnnion 
which  might  have  been  bequeathed 
by  their  deceased  mother,  has  been 
aboHshed  by  the  Moveable  SncceBsion 
Act  (18  &  19  Yict.  c.  23,  §  6),  and 
we  have  thought  it  unnecessary  to 
treat  in  a  separate  section  of  the  satis- 
faction of  this  claim.  The  law  is 
stated  by  Mr  Fraser,  vol.  i.,  pp. 
595-599.      The  latest  case  that  has 


occurred  is  Sinclair's  Exrs.  v.  Rorison 
(11  Dec.  1852,  15  D.  212),  where  a 
father  having  settled  L.800  upon  his 
daughter  in  liferent,  and  her  children 
in  fee,  adding  that  he  included  her 
mother^B  share  in  that  sum,  and  the 
daughter  having  repudiated  the  settle- 
ment, it  was  held,  that  the  value  of 
the  deceased  wife's  share  of  executry 
must  be  deducted,  in  accordance  with 
the  declaration  in  the  wUl.  Leighton 
V.  Russell,  1  Dec.  1852,  15  D.  126, 
decided  that  a  liferent  of  universitas 
unaccepted,  did  not  bar  the  claim  of 
the  wife's  executors. 

(d)  1  Fraser,  600 

(e)  Stair,  3,  8,  54  ;  Ersk.  3,  9,  23. 
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sahsfaghon  of  legal  claims. 


[Ch.  XL. 


TondeDcy 
of  the  later 
AuthoritieB. 


MaUland  y. 
MaiUtmd. 


other  members  of  the  family*  The  principle  that  an  heir  cannot 
be  excluded  from  the  sucoession  by  disinherison)  has  been  given 
effect  to  in  several  cases  relating  to  heritable  succession  (a) ;  and 
although  it  was  held  in  an  old  case  that  a  beneficial  interest  might 
be  given  to  testamentary  executors  by  a  simple  nomination,  coupled 
with  words  excluding  the  testator^s  next  of  kin  (b)j  there  is  no 
authority  for  holding  that  the  interest  of  a  child  in  his  father^s 
intestate  succesinon  can  be  taken  away  by  words  of  mere  exclusi<Mi9 
whether  occurring  in  a  marriages-contract  or  a  testament. 

The  cases  of  Maitland  and  WUson  v.  Gibson  {c)  are  direct 
authorities  to  the  contrary.  In  the  latter  case,  the  father  had,  by  two 
testamentary  dispositions  in  favour  of  his  daughters,  given  to  each 
of  them  a  liferent  interest  in  certain  heritable  property,  and  the  fee 
to  their  children,  and  declared  in  both  cases  that  the  conveyance 
should  be  accepted  ''in  full  satisfaction  of  all  legitim,  portion 
natural,  bairn's  part  of  gear,  eaecutryy  or  other  claims  whatsoever 
which  she  or  her  heirs  can  ask  or  demand  through  my  death  or  the 
death  of  my  deceased  wife,  or  in  any  other  manner  of  way ;  and 
that  in  case  recourse  shall  be  had  to  any  of  the  said  claims,  whether 
legal  or  conventional,  the  rights  of  both  liferent  and  fee  hereby 
granted  shiall  fall  and  become  null  and  void."  He  died  intestate  as 
to  his  moveable  property,  leaving  a  widow,  who  was  separately  pro- 
vided for,  her  legal  claims  having  been  discharged.  The  C!ourt 
held  that  the  daughters  were  entitled  to  the  entire  moveable  succes- 
sion in  equal  shares.  This  case  disposes  of  the  theory  of  satisfaction 
as  applied  to  executry.  In  Maitland  v.  Maitland  (d)^  the  interest  of 
the  children  of  the  marriage  in  legitim  and  executry  was  excluded 
by  ante-nuptial  contract ;  and  in  this  case  also,  the  widow  having 
predeceased  her  husband,  the  children  of  the  marriage  were  held 
entitled  to  the  entire  succession.  Although  the  ratio  of  these  deci- 
sions is  not  very  apparent  from  the  reports,  it  is  impossible  to  doubt 
as  to  the  true  principle  applicable  to  such  cases,  which  is,  that  an 
heir  can  only  be  excluded  by  a  conveyance  adverse  to  his  right. 


(a)  Blackwood  v.  Dykes^  26  Feb. 
1833,  11  S.  443 ;  Sinclair  v.  TraiU, 
27  Feb.  1840,  2  D.  694 ;  Stoddart  v. 
Thomson^  1734,  Elch.  "  SaoccBsion,'' 
No.  1. 


(6)  Beizky  v.  Napier,    1739,    M. 
6591. 

(c)  Wilion  T.  Gibson,  30  June  1840, 
2  D.  1236. 

(d)  Maitland  v.  Maitland,  14  Dec 
1843,  6  D.  244. 
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It  has  been  settled,  however,  that  a  child  may  renounce  his 
ngte  u,  »eo«^  «  S  »^  oi  devolAg  h  n^  hi,  brott^. 
and  sisters,  in  the  event  of  intestacy  (a).  But  it  would  seem  that 
such  a  renunciation  will  not  operate  in  favour  of  more  distant  re- 
latives (b).  And  such  renimciation  must  in  express  terms  apply  to 
executry;  for  a  discharge  of  legitim  coupled  with  such  general 
words  as  '^  all  he  can  ask  or  demand,"  etc.,  do  not  apply  to  executry, 
which  is  not  a  claim  to  be  demanded,  but  a  right  of  succession  (c). 

In  conclusion,  it  is  to  be  observed  that  the  heir^s  right  to  a  share 
of  executry  is  held  to  be  satisfied  if  he  takes  the  heritable  succes- 
sion, in  virtue  of  the  doctrine  of  collation,  which  has  been  discussed 
with  reference  to  legitim  (d).  CoUatio  inter  Uberos  does  not  affect 
the  executry,  for  gratuitous  advances  cannot  be  recovered  by  the 
donor^s  representatives ;  but  the  share  of  executry  of  any  child  is 
subject  to  deduction  in  respect  of  debts  due  hy  him  to  the  father, 
including  sums  advanced  in  loan  and  entered  as  debts  in  the  f  ather^s 
books  (e)* 


DisobATge  of 
right  to  exe- 
cutry is  opera- 
tiye  in  faroor 
of  Brothers 
and  Siflten. 


Collation  be- 
tween Heir 
and  Executor. 


(a)  Johnston  v.  Mtlkr,  26  Jane  1847, 
9  D.  1389;  CampbeU  v.  Campbell, 
1738,  Elchies, ''  L^tim/*  No.  4 ;  M. 
8187  and  9265 ;  Wright  v.  Bums,  27 
JaiL  1835, 13  S.  326. 

(b)  Enk.  ut  supra ;  Bankt.  3,  8,  20 
and  21 ;  1  Fraaer,  601,  and  cases  there 
referred  to;  CampbeU  y.  CampbeU, 
1788,  M.  8187,  9266 ;  Elchies,  "Legi- 
tim," No.  4. 

(c)  Sinclair  v.  Sinclair,  1768,  M. 
8188;   Anderson  y.  Anderson,  1748, 


M.  5054 ;  Hepburn  y.  Hepburn,  M. 
5056 ;  Elchies,  "  Execirtor,"  No.  12 ; 
Pringle  v.  PringU,  1741,  Elchies, 
"  Legitim,"  No.  5 ;  and  cases  in  Morri- 
son, voce  "General  Discharge," p.  5046 
et  seq. 

(d)  Supra,  p.  286 ;  and  see  Stair,  3, 
8,  49;  Ersk.  3,  9,  3  and  19;  Bell's 
Prin.  §  1910. 

(e)  Webster  v.  Rettie,  4  June  1859, 
21  D.  915. 
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CHAPTER    XLL 

OF  THE  SATISFACTION  OR  ADEMPTION  OF 
LEGACIES  AND  PROVISIONS  (a). 

Dooirineof  The  doctrine  of  satisf  action  which  is  discussed  in  this  and  the 
d^^^^  following  chapter,  has  been  defined  to  be  the  donation  of  a  thing,  with 
the  intention,  either  expressed  or  implied,  that  it  is  to  be  taken, 
either  wholly  or  in  part,  in  extingoishment  of  some  prior  claim  of 
the  donee  (b).  In  some  of  the  classes  of  cases  which  we  shall  have 
occasion  to  consider,  a  legal  presumption  for  satisfaction  arises  from 
the  mere  circumstance  of  a  provision  having  been  granted  to  a 
party  for  whom  the  grantor  was  imder  an  obligation  to  provide — a 
presumption  which  is  expressed  in  the  maxim,  debitor  nonprcBsumihir 
donare.  In  another  class  of  cases  satisfaction  is  not  presumed,  and 
it  lies  upon  the  truster's  representatives  to  show  that  his  intention 
was  to  satisfy  or  adeem  the  prior  provision.  We  have  already  had 
occasion  to  notice  that  the  English  cases,  to  the  autiiority  of 
which  so  much  weight  has  justiy  been  accorded  in  questions  as  to 
the  law  of  legacies^  offer  but  a  very  uncertain,  and  sometimes  a 
misleading  light,  when  we  come  to  deal  witii  the  subject  of  provi- 
sions. The  present  chapter  is  wholly  based  upon  native  autiiority. 
^^P^*^  ^^  ^^  The  topics  to  be  considered  in  the  present  chapter  are,  Jirstj 
the  satisfaction  of  legacies  by  subsequent  marriage-contract  provi- 
visions ;  secondly y  the  satisfaction  of  provisions  by  legacies ;  thirdly j 
the  satisfaction  of  debts  by  legacies ;  djii,  fourthly y  the  satisfaction 
of  legacies  by  advances. 

(a)  The  term  ademption^  which  was  portion,  or  the  satisfaction  of  a  debt 

used  in  the  civil  law  to  denote  the  im-  or  portion  by  a  legacy.    In  that  sense 

plied  leyocation  of  legacies,  has  in  it  has  lately  come  into  use  in  Scotch 

England  been  employed  in  a  more  re-  practice.    See  Kippen  v.  Darley,  cited 

stricted  sense  to  express  the  satisfaction  infra ;  Inst  2,  21 ,  <2e  ademptione  kga  - 

of  one  provision  by  a  subsequent  pro-  torum ;  Dig.  lib.  34,  Tit.  4,  de  adimen- 

vision  of  a  different  nature ;  e.g.,  the  dis  vel  trans/erendis  legatis. 
satisfaction  of  a  legacy  by  a  marriage         (6)  2  Wh.  &  T.  L.  C.  321. 
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If  a  father  gives  the  same  amount  of  money  to  a  child  by  two  ^y  the  Uw 
different  instroments,  unless  it  appears^  either  expressly  or  by  neces-  there  is  no 
saiy  implication,  that  he  intended  the  one  to  be  in  satisfaction  of  thataie^y 
the  other,  the  law  of  Scotland  will  not  presume  that  he  had  that  ■atisfaction  of 
intention  (a).    It  was  at  one  time  supposed  that  there  was  such  a  ^  ^"^ 
presumption ;  and  it  has  been  argued  with  much  force,  that  the 
presumption  against  double  portions,  which  unquestionably  has 
been  sanctioned  by  the  law  of  England,  is  no  more  than  the  ex- 
pression of  a  legitimate  inference  as  to  the  probable  intention  of  the 
settlor  in  the  absence  of  other  elements  of  proof.    Thus  it  has  been 
argued,  if  a  parent,  having  left  by  his  will  a  legacy  of  L.10,000  to 
his  daughter,  afterwards  settles  L.10,000  upon  her  on  the  occasion 
of  her  marriage,  his  intention  would  in  ninety-nine  cases  out  of  a 
hundred  be  defeated  if  she  were  allowed  to  take  the  legacy  as  well 
as  the  provision  (b). 

Nor  is  authority  wanting  to  support  the  theory  of  presumed  Enkine's  dio- 
satbfaction.  Independently  of  the  cases  to  which  we  shall  after- 
wards refer,  we  have  the  dictum  of  Erskine,  who  says  (c) : — "  A 
settlement  to  a  daughter  in  a  marriage-contract  is  presumed  to  be 
granted  in  satisfaction  or  solution  of  all  former  .provisions,  though 
it  should  not  bear  the  words  ^in  satisfaction;'  because  provisions 
granted  by  fathers  in  marriag^ntracta  are  generaUy  intended  to 
comprehend  the  whole  estate  that  is  to  be  expected  by  the  husband 
from  the  wife  or  her  father  in  the  name  of  tocher."  However, 
when  the  question  was  finally  raised  for  decision  before  the  House 
of  Lords,  in  Kippen  v.  Variety  it  was  found  that,  setting  aside  one 
or  two  cases  in  which  the  Court  appeared  to  have  drawn  the  infer- 
ence of  satisfaction  from  the  evidences  of  intention  in  the  deed, 
rather  than  to  have  presumed  it,  there  was  no  authority  for  the 

(a)  Per  Lord  Chancellor  Ghelmsfoid         (c)  Erak.  8,  3,  93.    See  Stair,  1,  8, 
in  Kippen  v.  Darley,  3  Macq.  238.  2 ;  and  Banki.  1,  6, 5,  where  the  same 

(6)  Per  Lord  Granworth  in  Kippen     doctrine  was  thought  to  be  implied, 
y.  Darley^  3  Macq.  246 ;  and  see  Lord 
Deas*  oinnion,  18  D.  1189. 
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mav,  howttwetj 
be  inferred 
from  the 
termfl  of  the 
aubseqnent 
gift. 


Queetion 
settled  by 

Darlejf. 


State  of  the 
authorities 
upon  implied 
satisfaction. 


proposition  as  Erskine  laid  it  down.  The  cases  on  which  reliance 
had  been  placed,  were  authorities  for  th6  conyerse  of  the  proposition; 
that  is^  they  established  that  there  is  a  presumption  for  satisfaction 
when  a  father  leaves  a  legacy  to  a  child  for  whom  he  has  under- 
taken to  provide  by  a  prior  contract. 

The  observation  of  Erskine,  however,  although  no  longer  to  be 
received  as  the  statement  of  a  legal  presumption,  is  an  observation 
which,  when  used  arguendoj  may  be  entitled  to  weight,  the  question 
always  being,  what  was  the  intention  of  the  father  in  giving  the 
portion  (a).  The  terms  of  the  settlement— the  coincidence  of  the 
two  provisions  as  regards  amount,  and  the  form  of  the  destination, 
etc.— viewed  in  connection  with  the  manner  in  which  the  father 
has  dealt  with  his  other  children,  may  raise  a  presumption  against 
duplication.  ^'  There  is,"  said  Lord  President  M ^eill,  ixk  a  passage 
which  was  quoted  with  approbation  by  the  judges  on  appeal,  ^'in 
certain  cases,  such  a  presumption ;  and  that  presumption  is  more  or 
less  strong,  according  to  circumstances.  I  do  not  know  that  it  is 
peculiarly  strong  when  the  one  provision  is  in  a  will,  and  the  other 
in  a  marriage-contract.  But  it  is  said  that  the  presumption  is,  that 
a  father  brings  forward  everything  at  the  marriage  of  lus  daughter, 
in  order  to  secure  the  best  terms  he  can  from  the  future  husband. 
I  do  not  know  that  this  rule  is  not  too  broadly  stated.  It  only 
means  that  there  is  a  presumption  that  he  brings  forward  everything 
that  he  has  in  contemplation  of  doing  for  her — all  that  he  intends 
to  bind  himself  to  do,  but  not  all  that  he  may  do"  (i). 

The  result  of  the  controversy  on  this  question  is,  that  after  an 
elaborate  examination  of  aU  the  authorities,  both  by  the  whole 
Gourt  in  Scotland,  and  by  the  law  Lords  who  took  part  in  the 
decision  on  appeal,  it  was  settled  that  there  is  no  presumption  in  the 
law  of  Scotland  against  double  portions  when  the  prior  provision  is 
voluntary  and  revocable  (e). 

Since  the  decision  in  Kippen  v.  Datley^  no  case  has  occurred 
upon  the  satisfaction  of  legacies.  With  regard  to  the  circumstances 
which  would  justify  the  Court  in  drawing  the  inference  that  satis- 
faction was  intended,  in  addition  to  KipperCs  case  itself,  we  have 


(a)  Per  Lord  WenBleydale,  8  M'Q. 
259. 
(6)  18  D.  1176. 


(c)  Kippen  y.  DarUyy  21  liiay  1858, 
8  M'Q.  203,  affg.  18  D.  1187. 
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only  the  authority  of  a  few  dedcdonS)  pronounced  before  the  ques- 
tion,  on  which  side  the  presumption  laj^  had  been  resolred.  Ded* 
lions  arrived  at,  irrespective  of  any  consideration  of  this  fundamental 
question,  offer  but  an  uncertain  rale  for  our  guidance.  It  is  neces- 
sary, however,  to  deal  with  them,  as  the  question  is  one  of  consider- 
able practical  importance.  The  earliest  cases  upon  the  satisfaction 
of  marriage-contract  provisions  by  legacies  are  the  two  to  which 
Lord  Cranworth  referred  in  the  leading  case  (a).  In  the  case  of  Tendenoy  of 
Ihw  V.  DoWy  a  bond  of  provision  granted  by  a  father  to  his  authorities. 
daughters,  and  made  payable  by  his  son  out  of  the  heritable  estate, 
was  held  to  be  satisfied  by  a  tocher  which  had  been  paid  by  the 
fath^  at  the  time  of  the  daughter's  marriage.  In  this  case  the 
evidence  of  an  intention  to  adeem  was  certainly  not  strong ;  and  it 
would  rather  appear,  as  Lord  Cranworth  suggests,  that  the  Court 
had  gone  upon  the  principle  of  a  universal  presumption  against 
double  portions. 

Belshes  v.  Murray  (b)  is  scarcely  a  case  in  point,  as,  although  the  ^'^  ^' 
second  provision  was  given  as  a  marriage  portion  to  a  lady  to  whom 
the  donor  had  previously  ^ven  a  bequest  by  bond  of  provision,  yet 
the  donor  in  this  case  was  a  collateral  relative ;  and  it  does  not  ap- 
pear that  he  stood  in  loco  parentis  to  the  donee.  The  case  was 
argued  as  a  question  upon  double  legacies,  under  which  subject  we 
have  accordingly  classed  it  (c).  The  prior  legacy  was  held  to  be 
satisfied  by  the  provision,  apparently  on  the  view  that  the  alteration 
in  the  drcumstanoes  of  the  legatee,  consequent  upon  marriage^  had 
induced  the  settlor  to  bestow  the  second  provision  (which  was  con- 
siderably larger  than  the  first,  and  was  settled  upon  the  children  in 
fee)  in  substitution,  and  not  accimmlatively.  To  the  same  category 
— that  of  double  legacies — ^we  may  refer  the  case  of  Moncrieff  v. 
Nasmyth  (d),  where  it  was  found  that  a  legacy  of  L.100,  bequeathed 
by  a  testator  to  a  lady  whom  he  afterwards  married,  was  not  extin- 
goished  by  her  marriage  and  acceptance  of  a  jointure  in  full  of  all 
she  could  claim  by  her  husband's  death  (e). 

(a)  Dow  V.  Dow^  1681,  M.  11477 ;  (e)  The  Ooiut  found,  however,  that 
Betakes  v.  Murray,  1752,  M.  11361.  an  annuity  bequeathed  to  the  hidy 

(b)  Belshes  v.  Murray,  supra.  under  the  same  settlement  was  satis- 

(c)  Supra,  p.  277.  fied  by  the  marriage-contract  pioYi- 

(d)  Moncrieff  Y,  Nasmyth,  1798,  M.  aions,  probably  because  the  two  pro- 
11380.  visions  were  e;fi«dlem  ^ren^rtff.    This,  at 
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Grant  r.  Of  the  two  modem  deddions  f  otmded  upon  in  the  leading  case, 

mined.  one  of  them  (a)  may  be  passed  over  in  the  meantime,  as  it  related 

to  the  satisfaction  of  an  onerous  provision  by  a  legacy.  The  other 
case,  Grant  v.  Andersen  Q>\  decided  in  the  same  year,  is  more  per- 
tinent to  the  subject.  By  a  settlement  made  in  1829,  the  testator 
bequeathed  L.2000  to  his  daughter,  "to  be  set  aside  for  her  at  the 
first  term  of  Martinmas  or  Whitsunday  after  his  death,  and  to  cany 
interest  unto  her  from  the  said  term  until  paid ;  the  said  sum  to  be 
vested  for  her  behoof  on  good  heritable  or  personal  security,  and 
continue  so  to  be  vested  even  after  her  marriage,  if  such  shall  ever 
happen,  so  that  the  principal  sum  shall  form  a  provision  for  her  and 
her  family ;"  and  in  the  following  year  he  became  a  party  to  the 
ante-nuptial  contract  of  marriage  between  his  daughter  and  the 
pursuer,  and  thereby  bound  himself  to  lay  out,  at  the  first  term, 
eto.  (as  before),  the  sum  of  L.2000  sterling,  upon  sufficient  bond, 
heritable  or  moveable,  for  the  liferent  use  of  the  spouses  and  the 
survivor  of  them,  and  to  the  children  of  the  marriage  in  fee,  with  a 
power  of  changing  the  securities,  an  obligation  to  re-invest,  and 
clause  excluding  the  husband's  ju8  mariti.  Here  it  will  be  observed 
that  there  was  a  substantial  identity,  not  only  in  the  sums,  but  in 
the  destination  and  the  conditions  of  the  trusts  under  which  the  two 
provisions  were  granted.  Accordingly,  the  Court,  dealing  with  the 
question  as  one  of  intention,  found,  that  "  according  to  the  true 
construction  of  the  marriage-contract,  to  which  the  late  Mr  Ander- 
son was  a  party,  the  provision  thereby  secured  to  the  pursuers  was 
in  satisfaction  and  implement,  on  his  part,  of  the  provision  pre- 
viously made  by  Mr  Anderson  to  his  daughter,  the  pursuer,  in  his 
trust  settlement"  (c).  Lord  Mackenzie,  indeed,  seemed  to  have 
considered  that  there  was  a  presimiption  for  the  satisfaction  of 
legacies,  of  a  similar  nature,  and  even  stronger  than  that  which  ob- 
tains in  reference  to  the  satisfaction  of  provisions,  though  he  af ter- 
Quoftion  wards  rested  his  opinion  upon  the  ground  of  intention.    But  the 

L^dFuSerton  *^®  principle  was  stated  by  Lord  Fullerton,  who  said :  " I  cannot 
aoneof  inten-  ^dmit  that  the  principle  laid  down  by  Erskine  is  applicable  here; 

least,  proves  that  the  question  of  Batis-      hlane^  29  June  1841,  3  D.  1109.    See 
faction  was  regarded  as  qusBStio  volun-      next  Section. 

tatis.  (h)  Grant   v.   Anderson^    19  Nov. 

(a)  Nimmo  in  R.  &  S.  of  Auchin-      1840,  8  D.  89. 

(c)  3  D.  98. 


as 
tion. 
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f  or^  in  all  the  cases  in  which  it  was  applied,  the  prior  provision  had 
been  in  ohUgationey  and  the  judgment  was  put  expressly  on  the 
maxim  debitor  non  prcesumitur  donate.  But  this  won't  apply  where 
the  prior  provision  is  by  will,  and  has  been  followed  by  a  marriage- 
contract.  ...  I  think  that  the  last  view  of  Lord  Mackenzie  is  the 
sound  one.  Viewed  merely  as  a  question  of  intention,  the  prepon- 
derance is  in  favour  of  the  defenders  "  (a). 

In  the  case  of  Rennie  v.  Rennie  (6),  which  appears  to  have  been  Rohhm  y. 
overlooked  in  the  discussions  in  the  leading  case,  the  question  was 
also  dealt  with  on  the  principle  of  giving  effect  to  the  settloi^s  in- 
tention as  distinguished  from  the  rule  of  presumed  satisfaction. 
Mr  Rennie,  by  his  trust  settlement,  after  making  provision  for  his 
wife  and  younger  children,  gave  the  residue  to  his  eldest  son,  John 
Rennie,  then  unmarried,  to  whom,  by  a  subsequent  codicil,  he  also 
directed  a  sum  of  L.9000  to  be  paid  at  the  first  term  after  his  de- 
cease. By  a  holograph  letter,  addressed  to  his  son  five  years  after- 
wards, he,  on  the  narrative  that  his  son  was  about  to  enter  into  the 
matrimonial  state,  obliged  himself  to  subscribe  any  legal  deed  to  the 
amount  of  L.4000  as  a  security  for  his  son's  wife,  the  interest  to  be 
paid  to  her  as  a  liferent  annuity,  and  the  fee  to  be  given  to  the 
children  at  her  death,  with  a  limited  power  of  disposal  on  failure  of 
issue.  Lord  Corehouse  found  that  it  was  ''  not  presumable  that  he 
intended  thereby  to  enlarge  the  provisions  which  he  had  made  for 
John  Rennie  in  his  mortis  causa  settlements ;"  and  further  found 
that  the  sums  due  by  virtue  of  the  foresaid  letter  must  be  included 
in  payment  of  the  special  bequest  of  L.9000 ;  and  to  this  interlocu- 
tor the  Court,  on  a  review  of  the  circumstances  of  the  transaction, 
adhered. 

Up  to  this  time,  it  had  happened  in  all  the  cases  that  the  decision,  GinmiDstanceB 
upon  whatever  ground  rested,  was  in  favour  of  satisfaction.    With  Idveree  to  the 
the  exception  of  one  case,  in  which  the  sums  involved  were  not  of  aatiaSwtion. 
large  amount  (c),  no  precedent  had  occurred,  until  the  case  of 
Kippeny  for  giving  effect  to  both  provisions.    The  circumstances  of  Kmm's  case 
that  case  are,  therefore,  deserving  of  some  consideration.     Mr  aidered. 
Kippen,  the  father,  by  his  trust  settlement,  directed  his  trustees  to 

(a)  8  D.  97.  (c)  Strong  v.  Strong^  29  Jan.  1861, 

(6)  Rennie  v.  Rennie^  10  Jane  1881,      18  D.  648. 
9  S.  714. 
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convej  certain  landed  properties  to  two  of  his  sons^  and  to  set  apart 
L.4000  for  each  of  his  unmarried  daughters ;  and  declared,  that  as 
he  had  already  provided  for  his  two  married  daughters,  the  provisions 
f  made  bj  him  in  their  favour  were  in  full  of  all  they  could  claim  or 

^  be  entitled  to  receive  from  his  estate.    Provisions  were  also  settled 

/  upon  another  son,  and  upon  his  widow.    One  of  the  three  daughters 

I  to  whom  legacies  of  L.4000  had  been  bequeathed,  afterwards  became 

i  the  wife  of  Mr  Edmiston ;  and  in  her  ante^nuptial  contract  her  father 

t  undertook  to  pay  to  certain  trustees  L.5000  in  name  of  tocher,  pay- 

i  able,  L.1000  at  the  next  term  of  Whitsunday,  and  the  remaining 

}  L.4000  at  the  granter^s  decease,  on  trust  for  the  liferehf  use  of  Mrs 

E  Edmiston,  and  for  the  children  of  the  marriage  in  fee,  with  a  desti- 

nation over  to  the  granter  in  the  event  of  failure  of  issue.    By  two 
^  codicils  he  made  some  material  alterations  upon  the  provisions  in 

favour  of  his  sons  and  of  the  two  unmarried  dau^ters. 
SeT^on  in         ^  arriving  at  the  conclusion  that  Mrs  Edmiston's  marriage* 
I  thAt  oMo.  contract  provision  was  additional  to  the  legacy  previously  bequeathed 

to  her,  one  point  which  influenced  the  opinion  of  the  majority  of 
I  the  judges  in  the  Court  of  Session,  and  in  the  House  of  Lords,  was 

the  consideration  of  the  great  disparity  in  the  relative  values  of  the 

provisions  which  Mr  Ejppen  bad  made  for  the  other  members  of  his 

l'  family.    Having  determined,  in  the  first  instance,  that  there  was 

no  presumption  against  double  provisions,  it  followed  by  necessary 
implication,  that  the  testamentary  settlement  and  the  settlement  in 
the  daughter's  marriage-contract  must  each  receive  full  effect, 
unless  they  could  be  shown  to  have  been  identified  in  the  mind  of 
'  the  settlor.  But  as  the  two  provisions  in  favour  of  Mrs  Edmiston 
were  different  in  character  and  value,  and  were  not  declared  to  be 
substitutionary,  and  as  there  was  no  apparent  intention  of  dealing 
with  the  children  on  the  footing  of  equality  with  respect  to  their 
interests  in  the  grantei^s  succession,  the  Court  could  only  give  effect 
to  the  language  of  the  deeds,  which  was  inconsistent  with  the  notion 
of  satisfaction  (a). 

(a)  Kippen  v.  Darley ;  see  particu-      M*NeiIl,  18  D.  1174,  and  of   Lord 
larly  the  opimoDS  of  Lord  President     Chelmsford,  8  M^Q.  218. 
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Having  regard  to  the  opinions  expressed  by  the  judges  who  ^2??°'^*?'" 
decided  Kxppen  v,  Darley  in  the  House  of  Lords,  it  may  now  be  «« to  be  taken 
considered  a  settled  principle,  that  there  is  a  presumption  that  ^'^'^^^^ 
testamentary  provisions  are  to  be  taken  in  satisfaction  of  provisions 
secured  by  obligation,  whether  in  the  marriage-contract  of  the 
parent  or  of  the  child  in  whose  favour  the  provision  is  granted. 
The  principle  is  very  clearly  stated  by  the  Lord  Chancellor  in 
the  introductory  portion  of  his  speech,  where,  after  observing  that 
there  was  no  general  presumption  against  double  provisions  in 
favour  of  children,  he  added  that  there  was  a  presumption  of  a 
more  limited  description,  by  which  cases  respecting  children's  por- 
tions were  governed,  and  which  was  expressed  in  the  formula, 
debitor  non  proBmmitur  donare.  Tn  other  words,  where  the  prior 
provision  is  obligatory,  a  subsequent  provision  will,  by  the  law  of 
Scotland,  be  deemed  a  satisfaction  of  the  debt  (a).  To  a  similar 
effect  is  the  observation  of  Lord  Wensleydale,  that  there  was  no 
rule  of  the  law  of  Scotland  that  a  settlement  on  a  daughter  was 
presumed  to  be  a  satisfaction  of  previous  provisions  to  children, 
unless  those  provisions  were  ex  ohligatume. 

Although  most  of  the  cases  upon  the  ademption  of  marriage-  state  of  the 
contract  provisions  are  of  ancient   date,  yet,  looking  to  their  upon  the 
number,  and  to  the  uniform  recognition  of  the  principle  that  an  satisfaction. 
obligatory  provision  is  satisfied  by  a  gratuitous  provision  (&),  it  is 
impossible  to  doubt  that  the  doctrine  in  question  is  incorporated  with 
the  law  of  Scotland.    Many  of  the  older  cases  have  been  collected 
in  the  Dictionary,  in  the  third  division  of  the  title  ^^Presomp- 
tion  "  {e)»    We  shall  merely  refer  to  a  few  of  the  leading  cases, 
including  one  or  two  that  are  reported  in  other  parts  of  the  Dic- 
tionary. 

In  GaUie  v.  Mackenzie  (c2),  a  father,  on  the  occasion  of  his  Satisfaction 

presumed 

(a)  Kippm  v.  Darley,  8  M'Q.  232.  (c)  See  M.  pp.  11439-11474. 

(6)  8  M 'Q.  269 ;  aiid  see  Stair,  1,         {d)  GaUie  v.  Mackenzk,  1782,  M. 
8,  2 ;  Bankt  1,  6.  11874. 
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entering  into  a  second  marriage,  granted  a  bond  of  provision  for 
1000  merks,  payable  at  his  death,  in  favour  of  his  son  by  a  former 
marriage.  By  a  subsequent  bond  of  provision,  bearing  to  be  addi- 
tional to  the  first,  he  granted  a  second  provision  of  1000  merks, 
payable  on  the  death  of  his  wife.  By  his  latter  will  and  testament 
he  bequeathed  to  the  same  son  the  fee  of  2000  merks,  liferented 
by  his  widow,  but  without  expressly  revoking  either  of  the  bonds. 
The  Court,  by  a  majority,  considered  the  testament  as  implying  a 
revocation  of  the  bonds,  and  sustained  the  defences  to  an  action 
claiming  payment  imder  both.  The  earlier  cases  of  Fleming  v. 
FleminQy  Damdson  v.  Sandely  and  Young  v.  Fape  (a),  were  similar 
in  their  circumstances.  In  all  of  them  the  prior  provision  wa^  made 
in  the  f ather^s  contract  of  marriage ;  and  in  all  the  prior  provision 
was  held  to  be  satisfied  by  subsequent  provisions  of  the  same 
amount. 

The  case  of  Lard  Yeater  v.  Lord  Lauderdale  (6),  which  appears 
to  have  been  considered  a  leading  case,  being  frequently  cited  in 
the  subsequent  cases  under  the  same  title,  extended  the  principle, 
for  there  the  provisions  were  of  unequal  amount ;  the  prior  provi- 
sion being  for  L.10,000,  and  the  subsequent  provision,  which  was 
contained  in  the  daughter's  contract  of  marriage,  for  L.12,000. 
The  Court  sustained  the  defence  of  debitor  non  prcesumitur  donare* 
The  more  recent  cases  of  Stenhouse  and  Maihieson  (c),  referred  to 
by  Lord  Chelmsford  in  Kippen^s  case,  and  particularly  the  latter, 
establish  clearly  that  the  presumption  in  question  does  not  depend 
upon  the  correspondence  in  the  amount  of  the  two  sums.  In  both 
cases  a  double  claim  was  made ;  first,  in  respect  of  a  provision  to 
the  children  of  the  marriage  under  the  f ather^s  marriage-contract ; 
and,  secondly,  in  respect  of  provisions  secured  to  the  children  in 
their  own  marriage-contracts.  In  the  latter  case,  the  father  had 
bound  himself  to  pay  to  the  eldest  or  only  daughter  of  the  mar- 
riage the  sum  of  6000  merks  if  there  should  be  no  male  issue,  and 


(a)  Fleming  v.  jPferotn^,  1661,  M. 
8260 ;  Davidson  v.  Randel^  1706,  M. 
6966 ;  and  Young  v.  Pape^  1680,  M. 
11476. 

(h)  Tester  v.  Lauderdale,  1688,  M. 
11479.  See  also  the  older  caaes  of 
Cochbum  V.  L,  of  Cambusnethan,  1569, 


M.  11474 ;  Seton  v.  Ramsay,  1680,  M. 
11475,  and  other  cases  there  referred  to. 
(c)  Stenhouse  v.  Young,  1787,  M, 
11444,  cited  by  Lord  GhelmBford,  3 
M*Q.  235,  and  by  Lord  Stair,  1,  8,  2  ; 
Maihieson  v.  Mathiesoriy  1766,  M. 
11453. 
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4000  merks  if  an  heir-male  should  exist  and  succeed  to  the  estate. 
No  male  issue  were  bom  of  the  marriage.  On  the  marriage  of 
the  eldest  daughter^  her  father  became  bound  to  pay  her  3000  merks 
without  any  reference  to  the  prior  obligation  in  his  own  contract ; 
and  the  plea  debitor  nan  proBsumitur  donare  was  maintained  by  the 
heir  in  defence  to  an  action  for  payment.  ^^  The  Lords  found  that 
the  pursuer  was  a  creditor  for  the  6000  merks,  but  that  the  after 
provision  of  3000  merks  must  impute  in  payment  thereof." 

The  course  of  the  subsequent  decisions  has  not  been  very  con-  Sattefaotion 
sistent.    Hay  v.  Hai/s  Trustees  (a)  was  a  carefully  considered  case ;  unless  the     ' 
and  there  the  Court  found  that  provisions  by  a  father  in  his  son's  ^J^^dm^^eneri$, 
contract  of  marriage,  in  the  shape  of  an  annuity  or  jointure  to  the 
widow,  and  certain  money  provisions  to  the  children  of  the  mar-  Marriage- 
riage  (the  amount  of  which  is  not  stated),  with  a  power  of  division,  ^Son  to^"* 
were  not  satisfied  by  a  subsequent  bequest  of  L.4000  to    the  children  not 
children  of  the  marriage  inter  cceterosj  with  a  proviso,  that  in  the  J^cylo'Shii- 
event  of  there  not  being  a  su£Sciency  of  funds  for  payment  of  all  ^^^  ^^^^ 
the  legacies,  including  that  of  L.4000,  the  said  legacies  should  all 
suffer  proportional  diminution.    The  ratio  decidendi  is  thus  stated  by 
the  Faculty  reporter : — "  The  Court  were  of  opinion  that  the  maxim 
debitor  non  pr€B8umitur  donare  was  not  applicable,  the  provisions  and 
the  legacy  being  so  completely  different  in  their  nature ;  that  this 
was  just  a  question  between  co-legatees ;  that  the  father  had  shown 
manifest  indications  of  what  was  his  intention  ;  and  that  the  whole 
circumstances  of  the  case  were  in  favour  of  the  interlocutor  of  the 
Lord  Ordinary,  to  which  they  adhered  in  toto^ 

In  the  subsequent  case  of  Dundas  v.  Dundas  (6),  where  an  ?^^  ^• 
heir  of  entail  executed  a  bond  of  provision  in  favour  of  his  four 
daughters,  containing  an  obligation  to  pay  to  each  of  them  L.7000, 
and  an  annuity  of  L.35  a-year,  redeemable  for  L.350,  which  was 
more  than  the  entail  allowed  to  be  laid  on  the  estate  in  favour  of 
younger  children,  and  also  more  than  the  granter  was  bound  to 
settle  upon  them  by  his  own  marriage-contract,  the  Court  held  that 
the  presimiption  against  donation  did  not  apply ;  but  the  reporter's 
statement  of  the  nature  of  the  action  is  so  indistinct,  that  it  is  not 

(a)    Hay  v.  Hay's  2W.,  16  May         (h)  Dundas  v.   Dundas,   12    June 
1828,  2  S.  313  ;  more  fully  reported  in      1827,  5  S.  790. 
the  Faculty-  Collection. 
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apparent  whether  the  maxim  was  pleaded  to  the  effect  of  extin* 
gnishing  the  first  provision  merely,  or  to  the  effect  of  redacing  the 
subsequent  provision  to  the  amount  stipulated  in  the  contract  of 
marriage.  If  the  latter  view  were  maintained  in  defence,  there 
can  be  no  doubt  that  the  decision  of  the  Court  repelling  the  plea 
was  sound ;  for  the  presumption  against  duplication  of  provisions 
has  never  been  carried  the  length  of  obliging  the  beneficiary  to 
accept  a  smaller  provision  in  lieu  of  a  larger. 

In  Nimmo^s  case  (a),  the  latest  authority  on  the  ademption  of 
marriage-contract  provisions  by  legacies,  the  Court  returned  to  the 
rule  of  construction  sanctioned  by  the  decisions  of  the  last  century. 
This  case  was  very  much  discussed  in  the  subsequent  case  of 
Kippen  v.  Darley^  which  has  been  so  often  referred  to ;  but  the 
observations  made  upon  it  in  the  House  of  Lords  do  not  tend  to 
throw  any  doubt  on  its  authority  as  a  precedent.  Thomas  Nimmo, 
the  father,  by  the  marriage-contract  of  one  of  his  daughters,  bound 
himself  to  pay  to  her,  whom  failing,  to  the  issue  of  the  marriage, 
the  sum  of  L.IOOO  in  two  portions,  payable  respectively,  with 
interest,  at  the  expiration  of  one  year  and  five  years  from  his  death. 
By  a  subsequent  deed  of  settlement,  which  was  held  to  have  revoked 
by  implication  a  previous  settlement,  made  before  his  daughter's  mar- 
riage, Mr  Nimmo  burdened  his  estate  with  legacies  to  each  of  his 
daughters  of  L.IOOO,  payable  in  two  portions  at  the  same  terms 
as  are  above  mentioned,  and  declared  that  in  case  any  of  his  daugh- 
ters should  die  without  issue,  then  the  said  legacy  of  L.IOOO  to  each 
of  his  daughters  should  lapse  and  belong  to  his  son  and  his  heirs. 

This  case,  as  Lord  Chelmsford  has  observed  (i),  was  truly  one 
in  which  the  rule  of  debitor  non  prcBsumitur  donate  was  applicable ; 
because  the  daughter's  marriage-contract,  which  was  made  by  the 
father,  and  which  was  in  ohligatione^  preceded  the  provisions  made  by 
her  father  in  his  trust  settlement.  And  the  observation  of  the  noble 
and  learned  Lord  is  fully  borne  out  by  the  terms  of  the  judgment, 
which  were,  that,  '*  according  to  the  just  construction  and  true 
meaning  of  the  last  disposition  and  settlement,  executed  in  March 
1830  by  Thomas  Nimmo,  deceased,  the  provision  of  L.1000  therein 
appointed  for  the  said  Elizabeth  is  not  to  be  taken  as  a  separate 


(a)  Nimmo  in  R.  &  S.  of  Auchin- 
blane,  29  June  1841,  d  D.  1109. 


(6)  In  Kippen  v.  Darley^  3  M*Q. 
236. 
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and  additional  provision  to  that  of  the  same  amount  already  ap- 
pointed to  her  in  her  marriage-contract  of  November  1825  "  (a). 
The  opinions  of  the  judges,  however,  do  not  throw  much  light  upon 
the  law  of  satisfaction.  The  Lord  Justice-Clerk  and  Lord  Mon- 
creijBF  refer  to  the  dictum  of  Erskine  cited  in  the  previous  section ; 
but  the  Court  appear  not  to  have  decided  the  case  upon  any  fixed 
presumption  or  rule  of  interpretation,  but  to  have  dealt  with  it 
rather  as  a  question  of  intention. 

Where  a  legacy  or  donation  is  given  in  satisfaction  of  a.provi-  Question, 
sion,  but  subject  to  a  different  destination,  it  would  seem  that,  quoad  q^uent  proyi- 
the  amount  of  the  provision^  the  original  destination  must  be  held  in  Batisfaction 
to  be  in  force  (J).    A  very  distinct  opinion  to  this  effect  was  inti-  utionB^ot*"" 
mated  by  Lord  Moncreiff,  in  the  case  last  referred  to  (c).  the^'^u' 

The  cases  to  which  reference  has  hitherto  been  made,  relate  to  ^*"^*^^- 
money  provisions  payable  either  by  the  granter's   executors,  or  Disposition  of 
charged  upon  his  heritable  estate.    It  was  settled  by  the  House  of  n^hSd tote^ 
Lords,  in  an  early  case  (d),  that  a  son,  by  accepting  a  disposition  of  ^j  f**^^*^^'' 
the  f  ather^s  landed  estate,  is  not  deprived  of  his  right  to  a  share  of  a 
money  provision  constituted  by  the  father^s  contract  of  marriage  (e). 


(a)  3  D.  1111. 

(6)  Murray  v.  Murray^  17  May  1826, 
4  S.  589;  Beattie's  Trs.  v.  Cooper's 
Trs.,  14  Feb.  1862,  24  D.  519 ;  see 
532 ;  Haig  v.  Haig,  14  Feb.  1857,  19 

D.  449. 

(c)  Nimmo'8  case,  8  D.  1120. 

{d)  Pringle  v.  FringU,  M.  11446,  5 
Br.  Sup.  693 ;  Elchies,  "  Mutual  Con- 
tFact,"  No.  15.    See  Lord  Cardross  v. 

E,  of  Mar,  1639,  M.  11440. 

(e)  It  were  much  to  be  deBired  that 
some  intelligible  principles  of  inter- 
pretation could  be  laid  down  with 
reference  to  the  doctrine  of  ademption. 
The  judges  of  the  last  century  were 
consistent ;  for  they  made  every  other 
consideration  bend  to  the  rule,  '^  debi- 
tor non  prsesumitur  donare."  In  more 
modem  times,  it  was  seen  that  the 
rigorooB  application  of  the  maxim  as 
a  presumption  of  law  would  occasion- 
ally have  the  effect  of  defeating  the 
intention  ;  and  accordingly  it  is  now 
reduced   to  a   presumption  of   fact, 


capable  of  being  redargued  by  evidence 
of  a  contrary  intention.  Such  evi- 
dence, however,  must  be  found  within 
the  settlement  itself,  and  must  depend 
upon  a  comparison  of  the  two  settle- 
ments, the  differences  in  their  condi- 
tions and  limitations,  the  amount  of 
the  provisions,  etc. ;  or  on  a  comparison 
between  the  modes  in  which  the 
settlor  has  dealt  with  the  child  whose 
provisions  are  in  question,  and  his 
other  children.  It  is  therefore  sus- 
ceptible of  analysis.  The  tendency 
and  vsJue  of  the  different  elements 
may  be  fixed,  and  the  result  of  the 
different  combinations  estimated. 
Some  such  process  at  least  ought  to  be 
attempted  whenever  a  case  is  decided 
on  specialties  contrary  to  the  tenor  of 
the  presumption ;  so  that  the  inter- 
pretation of  similar  settlements  in 
future  may  be  removed  as  far  as  pos- 
sible from  the  bias  or  caprice  of  indi- 
vidual minds.  Some  progress  in  this 
direction  has  already  been  made  ia 
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It  can  scarcely  be  necessary  to  add,  that  if  a  settlor  expressly 
declare  that  the  sums  thereby  bequeathed  to  his  widow  or  family 
are  additional  to  those  which  he  has  previously  bound  himself  to 
pay  by  his  marriage-contract,  the  latter  cannot  be  held  to  be 
satisfied  by  the  former.  The  contrary,  however,  was  seriously 
maintained,  both  in  the  Court  of  Session  and  on  Appeal,  in  a  com- 
paratively recent  case ;  the  argument  being,  that  as  the  settlor's 
father  was  a  joint  obligant  with  him  in  the  marriage-contract  pro- 
vision, the  son  should  be  regarded  as  the  primary  obligant,  and  as 


England,  as  will  be  seen  from  the 
following  sketch  of  the  more  important 
points  decided ;  the  materials  haying 
been  drawn  from  a  work,  the  value  of 
which  we  have  frequently  had  occasion 
to  acknowledge,  Messrs  White  and 
Tador'B  Leading  Cases  :— 

1.  The  general  rule  is,  that  where  a 
legacy  is  given  by  a  parent,  or  a  per- 
son standing  in  loco  parentis,  as 
great  as,  or  greater  than,  a  portion  or 
provision  previously  secured  to  the 
legatee,  there  is  a  presumption  that 
it  is  given  in  satisfaction  (Hinchcliffe 
V.  Hinchcliffe,  3  Ves.  516 ;  and  cases 
cited  2  Wh.  &  T.  326) ;  and  though 
the  legacy  is  not  so  great  as  the  por- 
tion, it  is  still  presumed  to  have  been 
intended  as  a  satisfaction  pro  tanto. 
A  slight  difference  in  the  destination 
IB  not  r^arded.  Thus,  in  Lady 
Thynne  v.  Earl  of  GUngall,  2  H.  L. 
Ca.  131,  a  father  having  agreed  to 
settle  L.100,000  consolidated  stock 
upon  his  daughter,  transferred  one- 
third  part  thereof  to  the  trustees  of 
the  settlement,  and  gave  them  his 
bond  for  the  remainder,  prestable  at 
his  death;  the  stock  to  be  held  by  the 
trustees  in  trust  for  the  daughter's 
separate  use  for  life,  and  after  her 
death,  for  the  children  of  the  marriage, 
as  the  husband  and  she  should  jbtn% 
appoint.  The  father  afterwards  by 
wUl  gave  to  his  trustees,  in  tnut  for 
his  daughter's  separate  use  for  life, 
remainder  for  her  children  (without 
restriction  to  that  marriage)^  aa  she 


should  appoint,  a  moiety  of  the  residue 
of  his  personal  estate.  The  House  of 
Lords,  affirming  Lord  Langdale's 
decudon,  held  that  the  moiety  of  the 
residue  was  in  satisfaction  of  the  ob- 
ligation to  transfer  the  balance  of  the 
sum  of  stock  provided  for  the  lady's 
marriage,  notwithstanding  the  differ- 
ence in  the  trusts. 

2.  The  presumption  that  the  gift  is 
in  satisfaction,  may  be  repelled  by 
intrinsic  evidence,  diowing  an  inten- 
tion to  give  a  double  portion  {Leth" 
bridge  v.  Thurlow,  15  Beav.  334). 
Again,  a  radical  difference  in  the  na- 
ture of  tiie  provisions  will  suffice  to 
overcome  the  presumption.  A  coiitin- 
gent  interest  in  a  legacy  is,  for  obvious 
reasons,  not  held  to  be  in  satisfaction 
of  a  vested  interest  or  provision  (Bel- 
lasis  V.  Uihwall,  1  AtL  426 ;  Hanbury 
V.  Hanbury,  2  Br.  C.  Ca.  852).  It 
seems  to  have  been  laid  down  in  seve- 
ral of  the  dder  cases  (2  Wh.  &  T. 
328),  that  a  legacy  charged  on  land 
was  not  to  be  considered  as  a  satisfac- 
tion for  money,  nor  a  pecuniary 
legacy,  for  land ;  but  this  distinction 
was  disregarded  by  Sir  W.  Grant 
(Bengough  v.  Walker,  15  Ves.  507). 
A  declaration  in  the  settlement  con- 
stituting the  provision,  that  an 
advancement  by  the  parent  in  his  life" 
time  is  to  be  taken  in  satisfaction, 
does  not  exclude  the  presumption  of 
satisfaction  by  a  l^acy.  But  a  share 
of  intestate  succession  is  not  taken  to 
be  in  satisfaction  of  a  provision;  for  in 
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intending  to  discharge  that  obligation  out  of  the  first  of  his  testa^ 
mentary  dispositions.  But  the  Courts  had  no  hesitation  in  giving 
effect  to  the  declared  intention  of  the  settlor  (a). 

Section  HI. 


SATISFACTION  OF  DEBTS  BY  LEGACIES. 

The  class  of  cases  which  we  are  about  to  consider  is  distin-  How  far  th© 
guished  from  those  which  were  the  subject  of  the  last  section,  by  ^ii^J^^ 
the  nature  of  the  consideration  forming  the  counterpart  of  the  ^JXuneM^' 
debt,  which  is  necessarily  an  important  circumstance  when  the  ®f®oredito°^ 
intention  of  the  granter  is  in  view.    Marriage-contract  provisions, 
it  is  to  be  observed,  although  onerous  in  the  sense  of  being 
obligatory,  are  granted  for  a  rational  as  distinguished  from  a 
lucrative  consideration ;  and  there  is  therefore  more  reason  for  the 
presumption  that  the  granter  means  to  include  such  provisions  in 
the  amount  which  he  provides  to  his  children  in  the  ultimate 
settlement  and  disposal  of  his  succession.     In  the  case  of  a  bequest 
by  a  debtor,  the  presumption  is  weaker.    Prima  facie^  it  is  less 
likely  that  a  testator,  while  professing  to  bestow  a  gift  on  the 
object  of  his  favour,  is  in  fact  only  providing  for  the  payment  of  a 
lawful  debt.    Accordingly,  it  will  be  seen  that  in  this  class  of 
cases,  although  the  presumption  expressed  in  the  maxim  debitor 
non  prcBsundtur  donare  holds  good  as  an  abstract  rule,  yet  it  is  to 
be  received  in  no  stronger  sense  than  as  throwing  upon  the  legatee 
the  onus  of  showing  that  there  was  in  fact  an  intention  to  bequeath 


this  case  there  is  no  room  for  presumed 
intention  {Tivisden  v.  Twisden^  9  Yes. 
413). 

3.  A  second  provision  may  in  some 
cases  be  presumed  to  be  in  satisfaction 
of  the  first  (Davis  v.  Chambers,  3 
Jur.  N.  S.  297),  but  the  presumption 
is  weaker  than  in  the  case  of  satisfac- 
tion under  a  testamentary  bequest, 
where  the  testator  is  professedly  dis- 
posing of  his  whole  property  (Palmer 
V.  NeweUy  20  Beav.  82,  40,  per  Sir  J. 
Romilly,  M.R.). 

4.  Legacies  by  strangers,  not  in  loco 


parentis,  are  only  held  to  be  in  satis- 
faction of  prior  provisions  when  given 
for  the  same  purpose,  e.g.,to  buy  a  par- 
ticular house,  to  purchase  a  commission, 
etc.  (ex parte  Pye,  18  Ves.  140 ;  Monck 
V.  Monck,  1  Ball.  &  B.  303 ;  2  Wh. 
&  T.  336-7).  In  this  class  of  cases, 
the  principles  of  interpretation  ap- 
propriate to  the  case  of  double  legacies 
would  seem  to  be  applicable. 

(a)  Cruikshank^s  Trs,  v.  Cruikshank, 
24  Apr.  1845,  4  BeU,  179,  affg.  5  D. 
783. 
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Although  it 
appears  from 
reported  caaes 
that  circum- 
Btancesare 
generally  suf- 
floient  to  over- 
oome  the  pre- 
Bumptiou 
against  dona- 
tion, that  pre- 
snmption 
mnst  be  recog- 


Doctrine  of 
the  English 
and  Scotch 
law  on  this 
subject  con- 
trasted. 


— a  fact  which,  in  most  cases,  may  easily  be  established  from  the 
terms  of  the  bequest. 

The  weakness  of  the  presumption  against  donation  in  this  class 
of  cases,  is  sufficiently  apparent  from  the  circumstance  that  in  almost 
all  the  cases  that  have  been  presented  for  decision  in  our  Courts,  it 
has  been  held  that  the  intention  of  the  testator  was  to  give  the 
legacy  in  addition  to  the  debt — ^a  circumstance  which,  in  the  case 
of  Balfour  v.  Balfour^ s  Tnisteea  (a),  was  strongly  urged  in  support 
of  the  proposition,  that  the  use  of  words  of  beqtiest  was  in  itself 
sufficient  to  overcome  the  presumption  against  donation.  That 
view  of  the  law,  however,  was  inconsistent  with  former  precedents, 
and  was  expressly  overruled.  "From  the  nature  of  the  thing," 
said  Lord  Moncreiff,  "  the  maxim  must  comprehend  cases  in  which 
that  which  is  done  would  in  itself  import  and  have  effect  as  a  donar- 
tion,  if  the  obligant  or  granter  were  not  at  the  time  debtor  to  the 
grantee.  The  maxim  would  have  no  meaning,  if  it  did  not  apply 
to  such  cases.  The  thing  which  is  not  to  be  presumed  to  be  dona- 
tion where  there  is  a  previous  debt,  must  necessarily  be  such,  in  its 
form  and  nature,  that  it  would  import  donation  if  there  were  no 
debt.  .  •  .  Taking  this  view  of  the  principle,  J  can  by  no  means 
come  to  the  opinion  that  it  can  never  take  effect  where  a  grant,  or 
the  appointment  of  a  payment  to  be  made,  is  conceived  in  the  form 
of  a  legacy  or  mortis  causa  settlement"  (6). 

So  far  as  regards  the  rule  of  presumption,  therefore,  our  law 
upon  the  satisfaction  of  debts  is  in  harmony  with  that  of  England ; 
but  with  regard  to  the  manner  and  degree  in  which  that  presump- 
tion is  binding  upon  the  conscience  of  the  judge,  or  capable  of 
disturbing  the  verdict  to  which  the  evidences  of  the  testator^s 
intention  would  naturally  lead,  a  difference  of  opinion — more 
marked,  perhaps,  in  theory  than  in  practice — ^is  apparent.     It  has 


(a)  Balfour  v.  Balfour^ $  2V«.,  infra. 
See  on  the  subject  generally  the  cases 
in  Morriflon,  voce  Presumption,  Div.  III. 
Sections  5  and  7.  The  cases  are  mostly 
of  very  ancient  date ;  and  as  the  grounds 
of  the  judicial  verdict  are  rarely 
stated,  we  have  thought  it  unnecessary 
to  refer  to  the  cases  in  detail. 

(6)  4  D.  1052.  In  the  same  case  it 
was  observed  by  the  Lord  Justice- 


Clerk  Hope,  that  having  had  an  op- 
portunity of  seeing  the  very  full  notes 
of  the  Lord  Justice-General  of  the 
opinions  of  the  judges  in  the  case  of 
Amot  V.  Spaden^  14  Jan.  1819,  and  in 
Hardie  v.  Kay's  Trs.,  17  Jan.  1821,  he 
found  that  all  the  judges  recognised 
the  relevancy  of  a  ddfence  against  pay- 
ment of  a  legacy  founded  upon  the 
legal  presumption  in  question. 
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been  said  that  the  decisions  of  the  Court  of  Chancery  discover  a 
leaning  or  inclination  to  break  through  the  rule,  while  the  tendency 
of  the  decisions  of  our  own  Courts  is  rather  to  place  it  in  subordina- 
tion to  the  evidences  of  the  testator^s  meaning.  The  tendency  of 
the  English  decisions  is,  we  have  no  doubt^  fairly  represented  by  the 
editor  of  the  Leading  Cases  in  Equity  in  the  following  passage : — 
"  The  rule  as  to  the  presumption  of  the  satisfaction  of  a  debt  by  a 
legacy,  is  founded  upon  reasoning  alike  artificial  and  unsatisfactory, 
and  it  has  consequently  met  with  the  censure  of  the  most  eminent 
judges,  who,  although  they  would  not  break  the  rule,  have  at  the 
same  time  said  they  would  not  go  one  jot  further,  and  have  always 
endeavoured  to  lay  hold  of  trifling  circumstances  in  order  to  take 
cases  out  of  it "  (a). 

In  Scotland,  however,  the  presumption  has  never  been  regarded  Prindpie 
as  artificial  in  its  origin  or  unsatisfactory  in  its  results.     On  the  Id  ScoUaud,' 
contrary,  it  has  ))een  characterized  as  an  equitable  presumption  non^y  bT 
founded  on  the  natural  probability  of  the  debtor^s  intention ;  but  evWenSTof^ 
liable  to  exceptions  in  its  application,  wherever  there  is  either  direct  tenSn?^  ^' 
evidence  of  a  purpose  of  donation,  or  circumstances  leading  to  a 
contrary  inference  from  that  in  which  the  rule  consists  (b).    In 
admitting  evidence  of  a  contrary  intention,  the  Courts  of  Scotland 
do  not  seek  to  confine  the  application  of  the  presumption.    But 
allowing  due  weight  to  it,  they  hold  that  it  may  be  displaced  by 
more  positive  evidence.    They  do  not  attach  importance  to  circum- 
stances which  cannot  bear  on  the  question  of  intention  with  the 
view  of  escaping  from  the  fair  results  of  a  principle,  the  consequences 
of  which  it  may  be  thought  desirable  to  restrict ;  because  the  pre- 
sumption is  merely  a  presumption  of  fact,  and  does  not  preclude 
inquiry  into  the  meaning  of  the  testator.    At  the  same  time,  it  uncertainty  of 
must  be  confessed  that  the  tendency  of  such  a  principle  of  interpre-  Lnsequemjo, 
tation  is  to  reduce  the  law  upon  the  whole  matter  to  a  state  of  great  ^^^l^  of  uJe 
uncertainty.    The  judgments  in  most  of  the  cases  are  verdicts ;  and  P"^*<^p^®- 
little  can  be  gathered  from  the  reported  opinions  but  a  record  of 
the  impressions  made  upon  individual  minds  by  the  general  tenor 

(a)  2  Wh.  &  T.  L.  Ca.  338 ;  Lady         (b)  See  Lord  MoncreifPs  opinion,  4 
Thynne  v.  The  Earl  of  Glengall,  2  H.      D.  1062. 
L.  Ga.  153 ;  Richardson  v.  Greese,  3 
Atk.  65. 
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General  direc- 
tion to  pay 
debts  imma- 
terial to  the 
question  of 
satisfaction. 


The  premmp- 
tion  for  satis - 
faction  not 
overcome  by 
differences  as 
to  the  term  of 
payment 


of  the  deeds  which  were  the  subject  of  constmction.  In  this  state 
of  the  law,  all  that  can  be  attempted  is  to  point  ont  the  circumstances 
which  have  been  considered  to  militate  against  the  presumption  ex- 
pressed in  the  brocard,  and  which,  when  combined  with  other  cir- 
cumstances of  a  similar  tendency,  wiU  effectually  overcome  it. 

In  the  first  place,  it  would  seem  that  no  weight  whatever  is  to  be 
attached  to  a  circumstance  which  in  England  has  been  held  fatal  to 
the  presumption,  viz.,  that  the  trust  deed  contains  a  direction  to  pay 
debts,  and  that  such  direction  precedes  the  order  to  pay  legacies ; 
for,  as  has  been  justly  observed,  every  settlement  implies  such  a 
direction ;  and  the  obligation  of  the  trustees  to  pay  debts,  and  to 
account  for  the  funds  to  creditors,  receives  no  additional  strength 
from  the  testator^s  injunction  (a). 

It  was  observed,  in  the  case  we  have  been  considering,  that 
differences  as  to  the  term  of  payment  are  of  no  great  importance  to 
the  question  (b).  And  this  seems  just ;  because  a  testator  may  mean 
that  a  legacy  should  be  taken  in  satisfaction  of  the  debt,  although 
the  time  of  payment  is  postponed,  if  the  loss  of  interest  consequent 
upon  postponement  is  compensated  by  a  considerable  addition  to 
the  principal  sum  (c). 


(a)  Per  Lord  J.-C.  Hopfe  in  Balfour 
y.  Balfour's   Trs.,  4  D.   1054.      In 
England  it  was  settled  by  the  case  of 
Chancey,  a  leading  authority  on  this 
subject,  that  the  Court  was  bound  to 
infer,  from  an  expressed  direction  for 
payment  of  debts  and  legacies,  that  it 
was  the  intention  of  the  testator  that 
both  the  debt  and  the  legacy  should  be 
paid  to  the  creditor  (1  P.  Wms.  408 ; 
and  see  Richardson  v.  Greese^  3  Atk. 
65  ;  Field  v.  Mostin^  Dick.  548  ;  Hailes 
Y.  DareU,  8   Beav.   824,   382).      In 
Jefferies  v.  Michelly  20  Beav.  15,  the 
testator  gave,  after  payment  of  his 
debts,  certain  legacies,  and  amongst 
others  a  legacy  of  L.150  to  his  grand- 
daughter, to  whom  he  was  indebted  to 
the  same  amount.   Here,  said  Sir  John 
Romilly,  M.R.,  there  was  an  express 
direction  to  pay  both  the  debts  and  the 
legacies :  the  testator  may  have  sup- 
posed that  his  granddaughter  could  not 
take  both  the  debt  and  the  legacy ; 


but  if  so,  he  had  failed  to  express  his 
intention.  Both  sums  were  held  to  be 
due.  It  seems  that  a  direction  to  pay 
debts  without  mentioning  legacies  is 
not  sufficient  to  rebut  the  presumption 
against  donation  {Edmunds  y.  Low^ 
3  E.  &  J.  818,  321 ;  Rowe  y.  Rowe,  2 
De  G.  &  Sm.  297,  298). 

(b)  4  D.  1055. 

(c)  The  cases  in  which  differences  in 
regard  to  the  time  of  payment  were 
held  of  essential  importance  are  some- 
what antiquated;  and  we  are  not 
satisfied  that  such  circumstances  would 
receive  the  same  consideration  from 
the  Court  of  Chancery  now,  if  an  op- 
portunity were  afforded  of  reconsider- 
ing the  point.  See,  however,  Spaden 
V.  Spaden's  Trs.,  1  S.  Ap.  Ca.  164, 
cited  infra,  p.  318,  as  to  how  far  the 
presumption  may  be  repelled  in  the 
case  of  postponement  for  an  indefinite 
period. 
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The  fact  that  there  is  an  tilterior  destination  of  the  legacy  to  a  Legacy  with 
different  person,  or  to  a  different  class  of  heirs  from  those  who  over  not  pre- 
would  be  entitled  to  claim  payment  of  the  debt,  is  an  element  of  mtisfactiou  of 
great  importance,  and  will  in  general  be  sufficient  to  overcome  the 
presumption ;  for,  in  the  case  supposed,  if  the  original  legatee  pre- 
decease the  settlor,  there  is  then  no  longer  any  eoncursus  debiti  et 
crediti.    The  possibility  of  the  right  to  the  two  claims  coming  to  be 
vested  in  different  persons,  must  be  held  to  have  been  within  the 
contemplation  of  the  settlor.    This,  in  fact,  was  the  only  ground  in 
the  leading  case  of  Balfour  v.  Balfoun^a  Trustees  (a)  for  taking  the  Bai/our  t. 
legacy  out  of  the  rule.    The  testatrix  was  indebted  to  her  brother  TVwteef. 
in  the  sum  of  L.3000,  which  he  had  advanced,  in  conformity  with 
the  wishes  of  his  father,  to  enable  her  to  purchase  a  house ;  and 
having  afterwards  acquired  a  large  fortune,  she  bequeathed,  first, 
L.16,000,  and  afterwards,  by  a  codicil,  L.20,000  to  this  brother. 
The  money  advanced  for  the  purchase  of  the  house  was  considered 
to  be  a  heritable  debt,  while  the  legacy  of  L.20,000  was  of  course 
chargeable  against  the  executry  estate,  and  the  destination  was  to 
^^  heirs,  executors,  and  assignees."    The  destinations  being  to  a 
different  order  of  heirs,  the  Court  held  that  the  debt  was  payable 
in  addition  to  the  legacies. 

If  the  legacy  is  given  upon  a  condition,  it  is  to  be  presumed  that  oonditionai 
the  testator  did  not  intend  it  to  be  in  satisfaction  of  the  debt ;  for  ^Sm^  to  be 
he  could  not  suppose  that  he  was  entitled  to  adject  conditions  to  an  Sdebt*^^^'' 
obligation,  the  fulfilment  of  which  might  be  unconditionally  enforced. 
This  was  the  principle  of  the  decision  in  Hunter  v.  Nicohon  (i), 
where  a  legacy  of  L.IOOO,  given  by  a  father  to  his  daughter  on  con- 
dition that  he  should  succeed  in  recovering  his  share  of  the  succes- 
sion of  his  deceased  brother,  was  held  not  to  be  given  in  satisfaction 
of  a  claim  for  L.IOOO,  arising  upon  a  verbal  promise  to  pay  that  sum 
made  on  the  occasion  of  her  marriage.    Postponement  to  an  inde- 
finite time  is  virtually  a  condition,  and  has  been  held  sufficient  to 
rebut  the  presumption  for  satisfaction. 

Li  SpaderCs  Trs.  v.  Spaden  (c),  the  settlor  left  a  legacy  of  Spadrn't 

Trustees  \\ 

(a)  Balfour  v.  Balfour's  Trs.,  10         (c)  Spaden's  Trs.  v.  Spaden^  6  July  ^^w*»»- 
Mar.  1842,  4  D.  1044 ;  see  RUcMe  v.      1822,  1  S.  Ap.  Ca.  164,  affg.  on  this 
Ritchie,  6  June  1858,  20  D.  1093.  point  only,  14  Jan.  1819,  F.  G. 

(b)  Hunter  v.  NicolsoUy  29  Nov. 
1836, 15  S.  159. 
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L.300  to  his  foreman^  to  be  paid  to  him  at  the  first  term  after  the 

decease  of  his  mother.    The  legatee  claimed  in  addition  to  the 

legacy  a  sum  of  L.dOO,  alleged  to  be  partly  for  money  adyanced, 

and  partly  as  remuneration  for  services  rendered.    The  Court,  and 

Lord  Eldon  on  appeal,  were  of  opinion  that  the  maxim  debitor  non 

prwsumitur  donare  did  not  apply  in  this  case,  chiefly  on  the  ground 

that  the  deceased  owed  the  petitioner  a  debt  at  his  death,  as  had 

been  now  ascertained  by  the  Court ;  that  a  person  could  not  intend 

to  pay  a  debt  by  a  legacy,  payment  of  which  was  postponed  to  an 

indefinite  distant  period ;  and  that  the  deceased  specially  directed 

that  all  his  debts  should  be  paid  before  this  legacy  (a). 

Legacy  not  Lastly,  where  the  legacy  and  the  debt  are  not  ejtudem  generis^ 

satisfaction^f    ^'9'j  ^^  ^^^  ^^^  ^  ^^  annuity  and  the  other  a  fized  sum,  the  inference 

^^m^ierU.  as  to  the  testator's  intention  is  the  same  as  in  the  case  of  double 

legacies.     As  the  one  sum  cannot  be  directly  and  immediately 

applied  in  satisfaction  of  the  other,  it  is  presumed  that  there  was 

no  intention  to  adeem,  and  both  are  payable  (b). 

Claims  airainst         "^^  principle  admits  of  being  further  illustrated  by  the  cases 

hosbands         where  claims  against  a  husband's  estate  for  the  wife's  share  of  exe- 

estate  for  wife  s  ^ 

share  of  goods    eutrv  have  been  met  by  the  plea  of  satisfaction  in  consequence  of 

the  husband  having  left  a  legacy  or  provision  to  the  claimant.  Ab 
in  this  class  of  cases  the  debt  is  due  by  the  husband  in  a  special 
character,  namely,  as  executor  or  intromitter  with  his  wife's  succes- 
sion, it  may  be  doubted  whether  there  is  any  proper  concourse  be- 
tween the  two  claims,  so  as  to  admit  of  the  application  of  the  maxim. 
The  leading  case  is  Hardie  v.  Kay^s  Tre,  (c),  where  the  claim  was 
not  held  to  be  satisfied  by  the  legacy.  The  subsequent  case  of 
CulUn  V.  Wemyss  (d)  went  upon  the  plea  of  mora ;  and  in  Sinelcdr 
V.  Rorieorie  Executor^  the  legacy  to  the  testalor^s  daughter  was 
expressly  declared  to  be  inclusive  of  her  mother's  share,  and  pre- 
sumption was  thus  excluded  (e\    In  an  early  case,  however,  the 

daughter  against  her  father,  as  executor  of  her  grandfather's  will, 
satisfied  by  a  provision  which  he  had  granted  to  her  inter  vivos  (/). 

(a)  1  S.  Ap.  Ca.  167.  (d)  CuUen  v.    Wemyss,    16   Nov. 

(6)  M'DowaU  v.  Gordon,  10  July      1888,  1  D.  82, 

1888,  11  S.  952.  (e)  Sinclair  v.   Rorison,    11    Dec. 

(c)  Hardie  v.  Kay's  Trs.,  17  Jan.      1852,  15  D.  212. 

1821,  F.  C.  (/)  Fife  v.  McoUon,  1751,  M.  2809. 


m  oommumon. 
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Section  IV. 


SATISFACTION  OF  LEGACIES  AND  PROVISIONS  BT  ADVANCES  (a). 


The  cases  to  which  we  refer  are  those  in  which  a  settlor^  after  whether  the 
granting  a  provision  in  favour  of  a  child  or  other  legatee,  payable  prmsumUur 
at  lus  death,  makes  advances  to  the  same  party  in  the  shape  of  pu^ie^to^e 
pecuniary  payments  during  his  lifetime.     It  might  be  thought,  that  ^^e^tw^by 
in  this  class  of  cases  the  presumption  debitor  nan  prcesumitur  donare  ^''^^^^^ 
would  not  apply ;  for  even  in  the  case  of  an  onerous  provision,  e,g.y 
an  obligation  undertaken  by  a  marriage-contract,  the  father  is  not 
a  debtor  to  the  child  during  his  own  lifetime,  the  obligation  being, 
in  the  case  supposed,  only  prestable  at  his  own  death. 

This  peculiarity,  affecting  the  satisfaction  of  provisions  by  ad-  Scott  v.  Scott 
vances,  was  pointed  out  by  Lord  Murray  in  his  interlocutor  in  Scott  t^Ft^h^^^ 
V.  Scott  (b)y  reporting  the  case  to  the  Second  Division  of  the  Court.  J^!^*"  '^ 
In  that  case,  a  father,  by  his  post-nuptial  contract  of  marriage, 
bound  lus  estate  in  payment  of  a  sum  of  L.3000  to  each  of  his 
daughters,  payable  at  the  first  term  after  his  death,  with  interest 
from  that  term  until  payment ;  declaring  that  the  provisions  should 
be  in  full  satisfaction  of  legitim  and  executry ;  and  by  a  subsequent 
trust  deed  his  general  estate  was  made  liable  to  relieve  his  heirs  of 
entail  of  the  amount  of  the  provisions  in  question.  One  of  the 
settlor's  daughters  having  become  a  widow  during  her  father^s  life- 
time, and  being  left  without  the  means  of  supporting  herself  and 
family,  an  annual  allowance  was  given  to  her  by  her  father,  and 
she  also  had  the  use,  rent  free,  of  a  house  and  farm.  The  sums 
which  were  advanced  to  her  amounted  in  all  to  about  L.1300,  as 
appeared  from  entries  in  the  f ather^s  day-book,  some  of  which  were 
also  transferred  into  his  ledger  in  an  account  opened  in  her  name. 


(a)  A  debt  due  to  a  deceased  peiaon 
hj  the  party  who  succeeds  as  his  legal 
representatiye  is  extinguished  by  con- 
fusion, although  action  has  been  raised 
upon  it  in  the  lifetime  of  the  defunct. 
Creditors  therefore  cannot  claim  it  as 
assets  of  the  defunct's  estate  (Elder  y. 
Watson,  2  July  1869,  21  D.  1122). 

(6)  Scott  V.  Scott,  2  June  1846,  8  D. 


791,  796.  Compare  this  case  with 
White  V.  White,  28  Jan.  1841,  S  D. 
468,  where  property  purchased  for  the 
granter's  sons,  in  order  to  give  them 
an  electoral  qualification,  was  held  to 
be  a  donation,  and  not  imputable  to- 
wards the  bods'  shares  in  the  succes- 
sion. 


r 
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[Ch.  XLI. 


Advance  only 
imputable  in 
satisfaction  of 
legacy  when 
there  is  evi- 
dence of  inten< 
tion  to  deal 
with  it 


Lord  Eldon's 
judgment  in 
Miller  y, 
MiUer. 


On  the  part  of  the  lady's  brother,  who  succeeded  to  the  entailed 
estates,  it  was  maintained  that  the  provision  in  her  favour  had  been 
satisfied  to  a  considerable  extent  by  the  advances  in  question ;  as, 
after  giving  credit  to  her  for  an  annuity  varying  from  L.45  to  L.30, 
which  it  appeared,  from  certain  memoranda  left  by  the  father,  that 
he  had  intended  to  settle  upon  her  as  an  additional  provision,  there 
remained  advances  in  excess  of  the  annuity  to  the  extent  of  nearly 
L.500.  The  judges  of  the  Second  Division  were  divided  as  to  the 
applicability  of  the  presumption  against  donation  (a).  In  substance, 
however,  the  Court  seem  to  have  acquiesced  in  the  opinion  indicated 
by  the  Lord  Ordinary ;  because,  in  the  consideration  which  they 
gave  to  the  facts  of  the  case,  no  weight  whatever  appears  to  have 
been  attached  to  the  presumption.  The  ratio  of  the  decision  ap- 
pears to  have  been  that  there  was  no  evidence  of  an  intention  to 
impute  the  advances  in  satisfaction  of  the  provision.  The  entry  of 
the  advances  in  the  father^s  books  was  held  in  this,  as  in  the  older 
cases  (b)y  not  to  be  decisive  of  the  intention  to  keep  up  the  advances 
as  a  debt,  because  such  entries  would  be  made  by  a  person  in  the 
habit  of  keeping  an  account  of  his  personal  expenditure,  for  the 
purpose  of  showing  what  had  been  done  with  the  money. 

It  was  observed  by  the  Lord  Justice-Clerk  (c),  in  commenting 
upon  the  case  of  Miller  v.  Miller ^  that  the  application  of  the  maxim 
debitor  rum  prceaumitur  donare  had  been  recognised  in  the  latter  case 
by  the  House  of  Lords.  Lord  Eldon,  however,  did  not  directly 
refer  to  the  maxim,  nor  does  it  appear  to  us  that  the  question  of  its 
application  was  raised  before  him  (j).  The  question  was  as  to  the 
power  of  a  father  to  make  additional  provisions  to  his  younger  chil- 
dren, after  having  bound  himself  in  his  eldest  son's  contract  of 


(a)  See  the  opinions  of  Lord  J.-C. 
Hope  and  Lord  Gockburn  (8  D.  799, 
806),  who  thought  that  the  maxim 
applied  generally,  but  was  excluded  by 
the  circumstances  of  the  case.  Lord 
Medwyn,  on  the  contrary,  thought 
that  the  presumption  was  excluded,  on 
the  ground  that  Mr  Scott  was  neither 
by  legal  or  voluntary  obligation  a 
debtor  to  his  daughter ;  and  added  that 
such  payments  could  not  be  set  off 
against  a  debt  due  after  death,  unle&s 


under  very  peculiar  circumstances  of 
explanation  and  agreement  on  both 
sides. 

(h)  CampheU  v.  M'Alister,  18  Jan. 
1827,  6  S.  219 ;  M'DougaWs  Crs.  v. 
M'DougaU,  81  Jan.  1804,  M.  Bank- 
rupt, No.  21;  Drummondr,  Swayne^  28 
Jan.  1884,  12  S.  342. 

(c)  8  D.  799. 

{d)  See  the  case  Miller  v.  MUkr,  30 
July  1822,  1  S.  Ap.  Ca.  308. 
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marriage  to  convey  the  whole  estate  to  him^  under  harden  of  the 
provisions  made  hj  him  for  his  younger  children.  The  judgment 
of  the  House  was  to  the  effect  that  the  provisions  therein  referred 
to  were  provisions  already  made,  and  that  subsequent  provisions 
intuitu  mortis  were  either  to  be  considered  as  a  violation  of  the  con- 
tract, or  as  being  in  satisfaction  of  the  provisions  made  for  the  same 
children  by  deeds  executed  before  the  date  of  the  marriage-contract. 
But  as  to  advances  or  payments  of  money  inter  vivosy  it  was  ex- 
pressly found  that  such  payments,  not  being  of  the  nature  of  per- 
manent provisions,  ^^  ought  not  to  be  considered  as  in  extinction  or 
satisfaction  of  the  provisions  so  made  for  the  children  previous  to 
the  said  marriage-contract,  and  intended  to  take  effect  on  Mr  MilWs 
death  "  (a). 

On  the  whole,  it  may  be  concluded  that  there  is  no  positive  pre-  Ooncinwon. 
sumption  that  advances  made  by  a  father  to  a  child  are  designed  as  tioi/for  sai^- 
anticipatory  payments  of  the  provisions  in  their  favour  contained  in  ^y^uGelto 
his  settlements,  but  that  slight  evidence  of  such  an  intention  on  the  ®^^^*^^ 
part  of  the  father  may  be  sufficient  to  raise  a  presumption ;  the 
question  always  being,  whether  the  father  intended  a  donation  or  a 
loan.     The  cases  of  Robertson  v.  Rohertsoris  Trustees  and  Webster 
V.  Rettie  (b\  where  the  point  was  raised  in  a  question  with  other 
children  claiming  legitim,  may  be  consulted  with  reference  to  the 
kind  of  evidence  sufficient  to  establish  an  intention  to  impute  ad- 
vances to  a  son  in  satisfaction  of  his  interest  in  the  succession. 

In  the  case  of  advances  by  a  party  not  standing  in  loco  parentis^  Advances  by  a 
the  general  presumption  against  donation  comes  into  operation.    In  SSmSing^w 
this  class  of  cases,  accordingly,  advances  are  regarded  as  loans,  in  ^^^-P"''*'*^- 
the  absence  of  proof  to  the  contrary,  and  as  such,  may  be  recovered 
by  the  granter's  executors  or  imputed  in  satisfaction  of  the  donee's 
interest  in  the  succession  (c). 

If  a  settlor  declare  in  the  deed  of  provision  that  payments  in  his  EzpresB  deola- 
lif etime  shall  be  taken  in  satisfaction  of  the  provision,  all  questions  Idvancee  are 
as  to  the  presumptions  arising  upon  the  circumstances  of  payment  ^  in  sa^fac- 
are  obviated  by  the  express  terms  of  the  declaration.     Hrdchison  v.  ^^^  ^^  legacy. 

(a)  1  S.  Ap.  Ca.  316.  1824,  2  S.  Ap.  Ca.  445 ;  Murray  v. 

(6)    Robertson  v.  Robertson's  Trs.,  Murray^  5  Dec.  1848,  6  D.  176 ;  and 

16  Feb.  1838,  16  S.  554 ;  Webster  v.  see  Fyfe  v.  KedsUe,  6  Mar.  1847,  9  D. 

Rettie,  4  June  1859,  21  D.  915.  858. 

(c)  Buchanan  v.  Mollison,  16  June 
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In  raoli  caflM, 

SroYidon  to  a 
aughter  and 
her  children 
may  be  satis- 
fied  by  ad- 
▼ances  to  the 
daughter 
herself. 


SkeUon  (a)  is  an  authority  on  the  construction  of  this  very  common 
form  of  provision.  The  testator,  by  his  trust  setdement,  provided 
to  each  of  his  daughters  the  sum  of  L.ISOO,  to  be  secured,  with 
interest,  at  his  death,  to  the  daughters  for  their  liferent  use,  exclu- 
sive of  the  husbands'  jus  maritiy  and  to  their  children  respectively 
in  fee,  subject  to  the  provision,  ^^  that  whatever  sum  or  sums  have 
already  been  paid,  or  may  in  my  lifetime  hereafter  be  paid,  to  any 
or  either  of  my  said  children,  whether  sons  or  daughters,  and 
vouched  by  receipt  or  other  written  document,  or  entered  to  their 
debit  in  my  ledger  or  other  accountrbook,  shall  be  held  and  ac- 
counted, without  reckoning  interest  thereon,  as  so  much  of  the  pro- 
vision falling  to  such  child  or  children  under  this  deed  of  settle- 
ment." To  one  of  his  daughters  the  settlor  had  advanced  L.IOOO 
in  his  lifetime ;  and  the  First  Division  of  the  Court  of  Session  were 
of  opinion  that  this  sum  could  not  be  taken  as  in  satisfaction  of  the 
testamentary  provision,  as  it  was  no  satisfaction  to  the  children  of 
that  daughter  that  their  mother  had  received  payment  of  the  pro- 
vision in  advance.  But  the  House  of  Lords  reversed  the  decision, 
holding  that  where  the  intention  to  satisfy  a  provision  to  a  family 
by  advances  to  the  parent  was  expressly  declared,  the  circumstance 
that  the  children  received  no  benefit  from  the  advance  was  imma- 
terial. As  to  the  reasonableness  of  the  declaration  which  the  tes- 
tator had  made,  his  intention  evidently  was  to  deal  equally  with  all 
the  members  of  his  family — ^an  intention  which  would  be  defeated 
were  one  of  the  daughters  allowed  to  take  the  benefit  of  the  ad- 
vance without  imputing  it  in  satisfaction  of  the  disposition  in  her 
favour  (6), 


(a)  Hutchison   y.  SkeUon^  18  July 
1856,  2  Maoq.  492. 


(5)  See  2  Macq.  497,  per  Lord  Ch. 
Cranworth. 
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CHAPTER    XLIL 

OF  ELECTION  UNDER  THE  DOCTRINE  OF  AP- 
PROBATE  AND  REPROBATE. 

It  is  a  rule  of  general  jiirisprudence,  that  no  person  can  accept  a  Doctrine  of 
gratuitous  provision  which  is  given  as  an  equivalent  for  a  debt  or  Beiirobate 
legal  provision,  and  at  the  same  time  claim  the  provision  for  which 
the  equivalent  is  given.  The  principle  of  this  rule  has  been  deno- 
minated by  Scotch  jurists  the  law  of  Approbate  and  Reprobate, 
from  the  maxim  quod  approbo  non  reprobo.  The  principle  that  the 
legatee  has  the  option  of  either  accepting  the  legacy,  or  rejecting 
it,  and  claiming  his  legal  rights,  is  known  in  modem  practice  as  the 
doctrine  of  election — a  term  which  had  previously  been  applied  to 
it  by  English  jurists. 

The  intention  to  substitute  a  £nratuitous  provision  for  a  debt  or  intontioii  to 

,  ,  Y^i  donee  to 

legal  provision,  may  be  declared  either  in  express  words  or  by  nis  election 

implication.    In  the  former  case,  if  the  debt  is  described  in  language  declared  or 

sufficient  to  identify  it,  or  if  the  legal  claim  is  described  by  its 

appropriate  name,  or  by  words  which  in  the  language  of  municipal 

law  comprehend  it,  no  question  can  arise  either  under  the  law  of 

Scotland,  or  of  any  other  system  of  law  with  which  we  are  acquainted, 

as  to  the  applicability  of  the  doctrine  of  election  (a).   If,  on  the  other  international 

...  ,  .  .  .  questions. 

hand,  the  intention  to  give  a  conventional  provision  as  an  equivalent 
for  a  legal  provision  is  implied — ^that  is,  if  it  results  from  the  force 
of  legal  presumption — the  law  of  the  testator^s  domicile,  imder 
which  the  legal  provision  would  enure  to  him,  must  decide  whether 
the  terms  of  the  settlement,  the  relationship  of  the  parties,  and  the 
circumstances  under  which  the  conventional  provision  has  been 

(a)  See  Dundas  v.  Dundas,  22  Dec.  27,  M.  617 ;  Prentiss  v.  Malcolm,  1749, 

1830,  4  W.  &  S.  460,  affg.  7  S.  241 ;  M.  6591 ;  and  in  the  law  of  England, 

Bennet  v.  BenneVs  Tre,y  1  July  1829,  Brodie  v.  Barry,  per  Sir  W.  Grant,  2 

7  S.  817 ;  Kerr  v.  Roxburgh ,  1  Bligh,  1 ;  Vee.  &  B.  127 ;  Welby  v.  Welby,  2  Ves. 

Cunningham  v.  Cunningham,  1  Bligb,  &  B.  187. 
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Questions 
relate  to  (1) 
the  elector ; 
(2)  subject  of 
election;  CS) 
disposal  of 


sion. 


Election  must 
be  spontaneous. 
Capacity  of 
party. 


granted,  are  such  as  to  raise  the  presumption  that  the  conventional 
provision  was  given  as  an  equivalent  (a). 

The  points  which  we  intend  to  illustrate  relate  to^—Jirsty  the 
persons  by  whom  election  may  be  made;  secondly y  the  property 
which  may  be  the  subject  of  election ;  and,  thirdly y  the  considera- 

rojeeted  provi-   tion  of  the  question,  what  becomes  of  the  rejected  provision, — ^that 

is,  of  the  share  of  succession  which  might  have  been  claimed  ex  legey 
supposing  the  legatee  to  adopt  the  settlement,  or,  on  the  other  hand, 
of  the  legacy,  if  he  reject  the  settlement. 

1.  The  election  must  be  the  spontaneous  and  deliberate  act  of 
the  party  who  is  in  right  of  the  bequest  (&).  An  election  made  in 
ignorance  of  the  party's  legal  rights  (<;),  or  in  circumstances  not 
admitting  of  deliberation  (d)y  may  be  recalled.  Homologation  of  the 
settlement  will  not  easily  be  implied  from  facts  and  circumstances 
in  the  case  of  an  express  repudiation,  executed  within  a  reasonable 
time  after  the  settlement  came  into  operation  (e).  An  election 
made  by  a  minor  is  null,  or  at  all  events  reducible,  on  the  ground 

Cuiators  of  in-  of  minority  and  lesion  (/).     The  curator  bonis  of  a  lunatic  is  not 

bound  to  elect  on  behalf  of  his  ward,  whether  to  take  his  legal  or 
testamentary  provisions  {g) ;  but  if  an  arrangement  is  made  between 
all  the  beneficiaries  under  a  settlement  with  a  view  to  the  distribu- 
tion of  the  estate,  it  may  be  the  duty  of  a  curator  bonis  to  enter 
into  it,  if  terms  are  offered  favourable  to  the  interests  of  his  ward ; 
and  if  he  does  so,  the  transaction  will  be  binding,  though  it  will 
not  be  allowed  to  affect  the  character  of  the  lunatic's  succession 
as  heritable  or  moveable  (A).    A  father  has  no  power  to  deprive  his 


Minors. 


sane  persons. 


(a)  See  I.  162-166,  supra,  where 
an  explanation  is  given  of  the  principles 
upon  which  the  English  and  Scotch 
Courts  resort  to  the  law  of  the  domicile, 
in  order  to  ascertain  whether  a  bene- 
ficiary is  put  to  his  election  with  refer- 
ence to  the  acceptance  of  testamentary 
provisions. 

(6)  Brodie  v.  Brodie,  6  July  1827, 
6  S.  900;  Telford  Y.  Jamiesm,  12  May 
1836, 13  S.  735 ;  Rose  v.  Rose,  20  Nov. 
1821,  1  S.  154. 

(c)  Johnstone  v.  Paterson,  29  Nov. 
1825,  4  S.  234 ;  Hope  v.  Dickson,  17 
Dec.  1833,  12  S.  222. 


(d)  Selkirk  v.  Law,  2  Mar.  1854, 16 
D.  715;  and  see  Lowson  v.  Young,  15 
July  1854,  16  D.  1098. 

(e)  Panmure  v.  Crokat,  22  Nov. 
1854, 17  D.  85 ;  Hutchison  v.  Hutchison, 
7  Feb.  1822, 1  S.  295;  Hog  v.  Lashley, 
7  May  1792,  3  Pat.  247. 

(/)  Cases  in  note  (b),  supra. 

(g)  Cowan  v.  TumhulVs  Trs,,  17 
Mar.  1848,  6  Bell,  222,  affg.  7  D.  872. 

(A)  Kennedy  v.  Kennedy,  15  Nov. 
1843,  6  D.  40;  see  Pet.  Hope,  15  Jan. 
1858,  20  D.  391. 
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insane  child  of  legitim,  or  to  limit  the  interest  of  the  child  by  a 
general  settlement  to  a  fixed  provision  (a). 

A  husband  is  not  entitled  to  elect  for  his  wife,  thon£;h,  if  he  Wife  may 

.  elect  to  take 

concur  with  her  in  claiming  legitim^  he  is  held  to  have  repudiated  conventional 
the  testator^s  disposition,  and  is  barred  from  claiming  a  legacy  be-  settled  on  her- 

aalf  ij*  1l All  OX 

queathed  to  himself  (&).  In  the  cases  of  Stevenson  v.  Hamilton  and  legai  proyi- 
Lowaon  v.  Young  (c)y  the  question  was  discussed,  whether  the  "^'^^ 
creditors  of  a  husband  were  entitled  to  control  the  wife's  right  of 
election  between  her  legal  and  conventional  provisions.  In  the 
former  case,  the  wife  had  ratified  the  settlement  by  which  the  jus 
mariti  was  excluded,  which  was  in  other  respects  highly  favourable 
to  her  own  interests  and  those  of  her  children.  The  husband,  who 
had  not  consented  to  her  approbation  of  the  settlement,  joined  with 
his  creditors  in  claiming  legitim  in  her  name ;  but  the  Court,  in 
conformity  with  the  opinion  of  a  majority  of  the  whole  judges, 
sustained  the  election,  and  preferred  the  lady  for  her  provisions. 

In  LowsoTLS  case  the  circumstances  were  similar,  except  that  the  Whether 

husband  9 

wife  had,  in  the  first  instance,  intimated  to  her  husband's  trustees  Oreditors  can 
her  intention  to  claim  legitim;  but  afterwards,  with  her  husband's  capricious 
concurrence,  resolved  upon  adopting  the  settlement,  which  conferred  right  of  eiec- 
upon  her  a  larger  benefit  than  she  could  have  obtained  by  claiming    ^^ 
legitim.    The  Court  decided  in  favour  of  the  wife,  on  the  ground 
that  she  had  made  a  fair  choice,  and  that  there  was  no  nimious 
interference  with  the  interests  of  creditors;  subject  to  the  observation, 
that  a  wife  would  not  be  allowed  capriciously,  where  the  dispropor- 
tion was  great,  to  renounce  a  larger  interest  which  would  have  gone 
to  creditors,  for  a  smaller  interest  secured  to  herself  (d). 

A  parent  is  not  entitled  to  elect  on  behalf  of  his  children ;  and  Children  not 
where  a  settlement  provides  a  liferent  interest  to  the  testatoi^s  son  parents'  eiec- 
and  the  fee  to  his  grandchildren,  the  repudiation  of  the  liferent 
provision  by  the  son  does  not  affect  the  grandchildren's  right  to 
the  fee.    This  was  the  point  decided  in  the  leading  case  of  Fisher  Fisher  v. 
V.  Dixon  (e)y  where  the  House  of  Lords  found,  that  although  the 

(a)MortonT.Young^llFeh.lS19,F.C.  (d)  See  observations  of   Lord  Pr. 

(b)  D,  of  Buckingham  v.  Marq.  of  McNeill  and  L.  Rutherfurd,  16  D.  1103. 
Breadalbane,  15  Dec.  1843,  6  D.  250.  (e)  Fisher  v.  Dixon,  1  July  1883,  6 

(c)  Lowson  V.  Young,  15  July  1854,  W.  &  S.  431,  affg.  10  S.  55 ;  Collier  v. 
16  D.  1098;  Stevenson  y.  Hamilton,  7  Collier,  6  July  1833,  11  S.  912;  Ewen 
Dec.  1838,  1  D.  181.  v.  Watt,  10  July  1828,  6  S.  1125. 

TOL.  II.  X 


622 


DOCTRINE  OF  APPROBATE  AND  REPROBATE.  [Ch.  XIH. 


Deed  ineffeo- 
tnal  to  convey 
heritage,  does 
not  put  the 
Reir  to  his 
election. 


But  the  Courts 
may  compel 
anHeir  o!E 
foreign  real 
estate  to  make 
it  available 
for  the  pur- 
poses of  the 
wiU. 


testatoT^s  son  had  received  payment  of  legitim,  the  grandchildren 
were  entitled  to  payment  in  full  of  the  capital  of  the  sum  which 
was  left  to  them,  subject  to  their  f athei^s  liferent.  In  a  subsequent 
case  (a)y  where  a  father  settled  the  interest  of  a  sum  of  money  upon 
his  daughter,  and  left  the  principal  to  her  family  in  the  eyent  of 
her  marrying,  whom  failing,  to  her  sisters  and  brothers,  adding,  '^  it 
is  understood  that  I  include  her  mother's  share  in  the  above  sum ;" 
and  the  daughter  repudiated  the  settlement  and  claimed  legitim,  as 
well  as  her  portion  of  her  mother^s  interest  in  the  goods  in  com- 
munion,— ^it  was  held  that  the  daughtei^s  children  could  only  claim 
the  capital,  subject  to  deduction  of  the  sum  that  would  have  fallen 
to  their  mother  as  one  of  her  mother^s  next  of  kin. 

2.  As  to  the  subject  of  election,  it  will  include,  as  a  general 
rule,  all  property  of  which  the  testator  has  declared  his  intention  of 
disposing,  whether  actually  within  his  power  or  not ;  and  may  in- 
clude, for  example,  the  interest  in  an  entailed  estate  (&).  But  if 
the  deed  is  in  form  inhabile  to  convey  land,  it  will  not  be  presumed 
that  the  testator  intended  to  subject  his  landed  estate  to  the  disposi- 
tions of  the  deed,  although  heritable  property  is  mentioned  in  it. 
This  principle  would  apply  to  a  testamentary  conveyance  of 
heritable  and  moveable  estate  executed  by  a  party  domiciled  in 
Scotland  (c). 

Where  a  testator  dies,  domiciled  in  England,  his  will  conveying 
Scotch  heritage,  if  framed  in  language  adapted  to  convey  real  estate 
according  to  the  law  of  England,  is  held  to  put  the  heir  to  his  elec- 
tion, either  to  relinquish  his  right  as  heir  of  the  Scotch  estate,  or  to 
repudiate  the  settlement  (d).  So  also,  where  a  Scotch  testator  exe- 
cutes a  settlement  in  Scotland  ineffectual  to  convey  English  or 
foreign  property,  but  indicating  an  intention  to  convey  it,  the  heir 
to  the  property  is  precluded  by  the  law  of  Approbate  and  Repro- 


(a)  Sinclair's  Exrs.  v.  Rorison^  11 
Dec,  1862,  15  D.  212. 

(6)  Carmichael  v.  Carmichael^  16 
Nov.  1810,  F.  C ;  Smith  v.  Murray,  9 
Dec.  1814,  F.  C. 

(c)  See  Campbell  v.  Munro,  23  Dec. 
1836,  16  S.  310. 

(d)  Murray  v.  Baiaie,'24:  Feb.  1849, 
11  D.  710;  CampbellY,  Munro,  23  Dec. 


1836, 16  S.  310;  LambT.  Mantgomerie, 
20  July  1858,  20  D.  1323.  The  ques- 
tion whether  he  is  put  to  his  election, 
is  in  this  case  determined  by  the  law  of 
England,  the  law  of  the  will.  See  also 
Robertson  v.  Robertson,  16  Feb.  1816, 
F.  C. ;  Trotter  v.  Trotter,  10  June  1829, 
3  W.  &  S.  407  ;  CampbeWs  Trs,  v. 
Campbell,  11  July  1862. 
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bate  from  daiming  the  English  real  property  as  heur-at-Iaw,  and 
also  the  testamentary  provisions  in  his  favoor  (a). 

Where  the  expression  of  the  testator^s  will  is  contained  in  Election  whore 

different  sub- 

several  distinct  writings,  the  whole  must  be  read  as  one  settlement ;  jeots  are  con- 

and  the  heir  cannot  repudiate  one  of  them,  or  reduce  it  on  the  ferent  writings, 

head  of  death-bed,  without  forfeiting  the  provisions  in  his  favour  of^one^f ntoe 

contained  in  the  other  (fc).    A  fortioriy  an  heir  cannot  claim  a  ^   ^^^^ 

legacy  given  to  him  out  of  moveable  estate  by  a  deed  which  he 

challenges  as  ineffectual  to  convey  heritage  because  it  was  exe* 

cuted  on  death-bed  (c);   though  he  may  found  upon  the  deed 

which  he  challenges  to  the  extent  of  taking  advantage  of  a  clause 

of  revocation  contained  in  it,  if  he  has  an  interest  (d).    Of  course, 

if  the  settlement  does  not  dispose,  or  affect  to  dispose,  of  the  whole 

succession,  the  beneficiaries  are  entitled,  in  their  character  as  heirs- 

at-law,  to  claim  what  is  undisposed-of ;  for  there  is  no  inconsistency 

in  claiming  what  the  testator  does  not,  as  well  as  what  he  does, 

dispose  of  (e).     And  where  two  settlements  were  distinct  in  their 

scope,  so  that  the  Court  could  not  infer  that  they  were  intended 

to  stand  or  fall  together, — the  one  being  a  testament,  and  the  other 

a  deed  of  entail, — it  was  held  that  the  acceptance  of  a  bequest 

under  the  testament  did  not  bar  the  heir  from  chaQenging  the 

deed  of  entail  as  being  ultra  vires  (/). 

A  beneficiary  who  accepts  a  testamentary  provision,  being  barred  ^^^^^^ 
from  making^  any  claim  inconsistent  with  the  expressed  will  of  settlement 

.  n  Till*  ■!..  .       cannot  claim 

the  testator,  is  necessarily  precluded  from  taking  an  interest  in  legal  socces- 

^        t        t  .         .        -i  ,  M  •  /•  n        *^°^  **  repre- 

the  legal  succession  m  the  capacity  of  representative  of  a  d&-  eentativeofa 
ceased  heir.    On  this  principle  it  was  held,  with  reference  to  a  d^"*" 
settlement  in  favour  of  the  granter^s  children,  with  a  destination 
over  to  survivors,  the  vesting  being  postponed  until  the  majority  of 


(a)  Dundas  v.  Dundas^  22  Dec.  1830, 
4  W.  &  S.  460 ;  Alexander  v.  Bennefs 
Trs.,  1  July  1829,  7  S.  817. 

(b)  Black  V.  Watson,  9  Feb.  1841, 
3  D.  522  ;  Stewart,  etc,  v.  Stephen, 
etc,,  29  Nov.  1832,  11  S.  139. 

(c)  Kerr  v.  D,  of  Roxburgh's  Trs,, 
23  Nov.  1816,  Hume,  25,  affd.  1 
Bligh,  1. 

{d)  Battley  v.  Small,  2  Feb.  1815, 
F.C. ;  Kerr  v.  D.  of  Roxburgh's  Trs,, 


supra.  As  to  the  exdusioii  of  the 
heir's  interest,  see  I.  63,  supra, 

(e)  Wightman  v.  De  Lisle,  16  June 
1802,  F.C.  See  Robertson  v.  OgUvie's 
Trs,,  20  Dec.  1844,  7  D.  236 ;  Maitland 
V.  Maitland,  14  Dec.  1843,  6  D.  244 ; 
Wilson  V.  Dick,  80  June  1840,  2  D. 
1236. 

(/)  Urquhart  v.  UrquTiart,  20  Feb. 
1851,  13  D.  742. 
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Legatee's  pri- 
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(l)  of  rejected 
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sion ;  (2)  of 
rejected  con- 
▼ential  provi- 
sions. 


the  children,  that  the  surviving  children  who  had  adopted  the  settle- 
ment were  not  entitled  to  claim  legitim  as  representatives  of  those 
who  had  died  in  minority,  after  sorviving  the  testator,  and  who  had 
therefore  acquired  a  vested  interest  in  the  legitim  fund  (a). 

Bjr  virtue  of  the  law  of  Approbate  and  Reprobate,  a  testator 
may  not  only  exclude  his  legatees  from  any  claim  to  his  own  estate, 
in  their  character  as  debtors  or  legal  representatives,  but  he  may 
also  burden  the  legatee  with  the  payment  of  provisions  to  other 
parties,  or  dispose  indirectly  of  what  belongs  to  another, — as  an 
example  of  which,  we  may  instance  the  legatum  rei  aUeruB  of  the 
civilians,  which  has  been  recognised  in  the  law  of  Scotland ;  and 
he  may,  of  course,  attach  what  conditions  he  pleases  to  his  bequest, 
provided  they  are  lawful  and  possible  (b).  However,  the  doctrine 
must  be  received  with  this  qualification,  that  if  the  fulfilment  of  the 
condition  woidd  involve  the  sacrifice  of  the  legatee's  right  to  a  dif- 
ferent subject  vnthout  entailing  any  benefit  on  the  objects  of  the 
testator's  bounty,  the  condition  wiU  not  be  enforced,  on  the  prin- 
ciple,  that  as  the  testator  must  have  intended  the  benefit  of  his 
legatee,  he  would  not  have  imposed  the  condition  if  he  had  fore- 
seen the  consequences.  On  this  principle,  where  an  heir  of  entail 
had  made  up  his  title  to  an  entailed  estate  as  fee-simple  proprietor, 
and  had  afterwards  executed  a  new  entail,  comprehending  the 
entailed  estate  as  well  as  other  fee-simple  property,  it  was  held 
that  the  heir,  by  acceptance  of  the  additional  grant,  was  not  bound 
to  hold  the  entailed  property  subject  to  the  conditions  of  the  second 
entail;  because  in  so  doing  he  would  have  incurred  an  irritancy,  which 
could  not  have  been  within  the  contemplation  of  his  ancestor  (c). 

3.  The  question  as  to  the  disposal  of  funds  set  free  in  con- 
sequence of  a  beneficiary  exercising  his  right  of  election,  involves 
the  application  of  several  distinct  principles.  We  shall  consider, 
in  the  first  place,  the  position  of  the  fund  considered  as  subject 
to  legal  claims,  in  the  event  of  the  beneficiary  adopting  the  settle- 
ment ;  and  thereafter  the  position  of  the  fund  viewed  as  the  sub- 

(a)  Steioarfs  Trs.  v.  Stewart^  20         (c)  Arbuihnott  v.  ArbuthnoUj  1792, 
Dec.  1851,  14  D.  298.  Bell's  Oct.  Ga.  161,  M.  620 ;  Urquhart 

(&)  On  the  subject  of  burdens  upon 
heirs  of  proyision,  see  p.  228 ;  on 
legacies  of  subjects  not  bdonging  to 
the  testator,  p.  219 ;  and  on  condi- 
tions on  l^acies,  p.  234. 


V.  Urquhart^  supra ;  Douglas^  Trs,  v. 
Douglas^  20  June  1862 ;  stated,  tn/ra, 
328. 
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ject  of  disposition,  in  the  event  of  the  beneficiary  rejecting  the 
settlement. 

(1).  With  regard  to  the  legal  claims  of  the  heirs-at-law  and  execu-  ^j^^^^ 
tors  of  the  testator,  no  difficulty  can  arise.    As  to  heirs-at-law,  it  ^^  moTeabie 

,  ,  .  BucceuBion  fall 

seems  clear,  though  the  point  has  never  been  decided,  that  if  an  into  residue. 
heir  portioner  accepts  a  testamentaiy  or  dispositiye  proTision  in  Uen 
of  the  inheritance,  the  share  of  heritage  liberated  by  the  election  of 
sach  heir  to  take  imder  the  settlement  will  fall  into  the  general 
residue,  to  be  applied  for  the  purposes  of  the  settlement.  This  is 
evident,  indeed,  from  the  consideration  that  the  co-heirs  woidd  have 
no  title  to  reduce  the  settlement — for  example,  on  the  head  of  death- 
bed,— except  to  the  extent  of  their  respective  shares.  As  to  shares 
of  executry,  it  is  sufficient  to  say  that  the  defunct  is  entitled  to  dis- 
pose of  his  part  of  the  succession  as  he  pleases,  and  the  legatees 
have  no  option.  However,  a  legatee  may  be  entitled  to  claim  a 
provision  or  debt  out  of  the  dead's  part,  and  as  to  that,  may  be  put 
to  his  election,  whether  to  relinquish  the  debt  or  the  legacy  (a). 

With  respect  to  terce  and  courtesy,  it  is  sufficient  to  say  that  ^^J*!J' 
the  acceptance  of  a  fixed  provision  in  lieu  of  either  of  those  life-  benefit  of 

unclaimed 

i«nt  rights,  operates  in  the  same  manner  as  a  discharge  of  the  life-  terce  ennres 

,  ,  .  ,  ,.  f  -   to  the  Heir-at^ 

rent,  so  that  the  entire  estate  becomes  subject  to  the  purposes  of  law  succees- 

f iillv  chal~ 

the  disposition  (b).  But  supppse  that  the  special  provision  is  made  lenging  set- 
payable  out  of  a  moveable  fund,  and  that  the  heir-at-law  should  c^nte^k^ 
challenge  the  settlement  as  having  been  executed  on  death-bed, 
would  the  terce  accresce  to  the  fee-simple  estate,  or  would  the 
settlor^s  trustees  be  entitled  to  retain  it  as  in  compensation  to  the 
f  imd  out  of  which  the  special  provision  was  payable  ?  The  analogy 
of  the  case  of  Sawer  (c)  upon  jus  relictcB  is  favourable  to  the  first 
view ;  but  after  the  criticisms  that  were  passed  upon  that  case  by 
the  law  Lords  in  the  second  case  of  Fisher  v.  Dixon  (rf),  reliance 
cannot  be  placed  upon  it  as  an  authority. 

As  to  the  disposal  of  lapsed  shares  of  legitim,  it  is  necessary  to  Unclaimed 
distinguish  between  a  discharge  of  legitim  during  the  father^s  life- 


(a)  See  Chapter  XLI.  Section  3,  as  (c)   Andrews   v.    Sawei\    2    Mar. 

to  the  ademption  of  debts  by  legacies.  1836, 14  S.  589,  infra.,  p.  327. 

(&)  This  has  been  declared  by  statute  (d)  Fisher  v.  Dixon  ;  Bee  opinions 

with  respect  to  terce  (1681,  c.  10).  in  2  Bell,  pp.  78-80. 
See  Chapter  XL.  Section  3,  p.  291. 
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Disposal  of 
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tune,  whether  by  ante-nuptial  contract  or  by  acceptance  of  a  pro- 
vision inter  vivosy  and  the  case  of  acceptance  of  a  legacy  in  satisfac- 
tion of  legitim. 

The  effect  of  a  discharge  is  the  same  as  if  the  child  had  pre- 
deceased his  father ;  the  right  lapses,  and  the  benefit  of  it  enures 
to  the  other  children  interested  in  the  legitim  fimd  (a).  ^^  Up  to 
the  time  of  the  father's  death/'  said  Lord  Cottenham  in  Fisher  v. 
Dixon  (the  second  case  reported  under  that  name),  ^^  the  right  of 
the  children  to  legitim,  though  spoken  of  as  existing  for  some  pur- 
poses, is  at  most  future  and  subsequent,  depending  not  only  upon 
the  amoimt,  if  any,  of  the  property,  but  upon  the  number  of 
children  entitled  to  partake  of  it  at  the  f  ather^s  death.  But  upon 
that  event  happening,  all  contingency  ceases,  and  the  right  becomes 
present  and  vested ;  so  that  if  the  child  die  before  it  receives  its 
share,  the  representatives  are  entitled  to  it"  (b). 

In  the  same  case,  it  was  decided  by  all  the  law  Lords  on  ap- 
peal, in  conformity  with  the  opinion  of  a  majority  of  the  judges 
of  the  Court  of  Session,  that  the  acceptance  by  a  child,  after  the 
father's  death,  of  a  provision  declared  to  be  in  satisfaction  of 
the  legitim,  operated  in  favour  of  the  general  disponee,  and  not 
of  the  children  who  betook  themselves  to  legitim  (c).  Li  this 
case,  the  question  lay  between  the  holders  of  the  legitim  fund 
and  a  general  disponee,  who  was  burdened  with  provisions  in  satis- 
faction of  legitim.  The  principle  of  the  decision  would  obviously 
apply  to  a  similar  question  between  claimants  of  legitim  and  the 
residuary  legatee  imder  a  trust  settlement.  It  is  an  obvious  de- 
duction from  the  principles  established  by  Hog  v.  Lashley  and  Fisher 
V.  Dixouj  that  a  discharge  of  legitim  by  all  the  children  operates 
in  favour  of  the  residuary  legatee  or  next  of  kin  alone,  if  made 
after  the  father's  death;  but  if  before,  then  in  favour  of  the 
widow  jointly  with  these  parties,  the  division  of  the  succession 
being  in  that  case  bipartite. 

It  was  decided  by  the  concurring  judgments  of  Lord  Corehouse 


(a)  Hog  V.  Lashley,  7  May  1792, 
3  Paton,  247,  affg.  M.  8193  ;  Lord 
Panmure  v.  Crokat,  29  Feb.  1856, 
18  D.  703  ;  Martin  v.  Agnew,  1749,  M. 
8167 ;  M'GiU  v.  Oxenford,  1671,  M. 
8179 ;  Fisher  v.  Dixon,  infra. 


(h)  Fisher  v.  Dixon  (2d  case),  2 
BeU,  73. 

(c)  Fisher  v.  Dixon,  6  April  1843, 
2  BeJl,  63,  a£fg.  2  D.  1121, 3  D.  1181 ; 
oonfirming  Henderson  v.  Henderson^ 
1782,  M.  8191. 
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and  the  Court,  that  the  effect  of  the  acceptaace  by  a  widow,  after  her 
husband's  death,  of  a  special  provision  in  lieu  of  jus  relictcBy  was  to 
subject  the  estate  to  a  bipartite  division,  so  that  in  effect  the  benefit 
of  the  lapsed  interest  accrued  jointly  to  the  legitim  fund  and  to  the 
dead's  part  (a).    The  question  there  was  not  materially  different  in 
principle  from  that  which  was  involved  in  FUher  v.  Dixon* a  case  (b). 
The  observations  of  the  law  Lords  in  the  latter  case,  made  on  the  Authority  of 
assumption  that  Andrews  v.  Sawer  was  inconsistent  with  the  prin-  Sawer  denied 
ciple  of  Henderson  v.  Hendersouj  upon  which  they  proceeded,  have  mxon, 
virtuaUy  overruled  Andrews  v.  Sawer;  and  trustees  may  now  safely 
assume  that  a  discharge  of  jus  relictce  after  the  death  of  the  head 
of  the  family  has  no  effect  upon  the  legitim,  but  operates  in  favour 
of  the  fund  charged  with  the  special  provision. 

As  we  have  already  pointed  out,  though  a  father  of  a  family,  OhUdren 
after  providing  for  his  wife  and  children,  declares  that  their  portions  ondi^sed-of 
shall  be  accepted  by  them  in  full  satisfaction  of  legitim,  jus  relictce  notwithstand- 
and  other  claims,  if  he  die  intestate,  as  to  a  part  or  the  whole  (o)  sioD  of  their 
of  his  heritable  or  moveable  succession,  the  children  are  neverthe-  S^-setti™*'^' 
less  entitled,  as  his  next  of  kin,  to  claim  that  part  of  his  moveable  ^^^^  ^^ 
estate  of  which  he  has  not  disposed ;  the  eldest  son  being,  on  the 
same  principle,  entitled  to  claim  all  imdisposed-of  heritage  (d). 

(2).  pThe  result  of  the  authorities  is,  therefore,  that  the  benefit  Unclaimed 

^  '  f  *  oonyentional 

of  a  lapsed  legal  provision  enures  to  the  fund  burdened  with  the  con-  provisions  faU 

,  ^  ,  ,  .  .  into  residue. 

ventional  provision,  usually  the  residue,  or  if  that  be  undisposed  of, 
then  to  the  settlor's  heirs.  It  will  be  seen  that  the  result  is  precisely 
similar  in  the  event  of  a  bequest  being  forfeited  in  consequence  of 
the  legatee  claiming  his  legal  provisions.  In  this  case  also  the  resi- 
duary legatee  is  entitled  to  the  resulting  benefit,  on  the  principles 
that  have  been  explained  in  treating  of  residuary  interests  (e). 

Thejeading  case  is  that  of  the  Marquis  of  Breadalban^s  Trs.   ' 
V.  Lady  E.  Pringle  (/),  a  decision  of  great  authority,  from  the  jI'^^'^S^t^ 

(a)  Andrews  Y.  Sawer,  2  Mar.  IS^e,  1883,  11  S.  443;  Sinclair  v.   TVatU, 

14  S.  589.  27  Feb.  1840,  2  D.  694 ;  Stoddart  v. 

(6)  2  Bell,  76,  78 ;  CamphelVs  Trs,  Thomson,  1784,  Elch.  Succession,  No.  1. 
V.  Campbell,  11  July  1862.  (c)  Chapter  X.  Section  1  (Resulting 

(c)  Wilson  V.  Gibson,  80  June  1840,  Trusts)  ;  and  Chapter  XXXVIII. 
2  D.  1236 ;  Maitland  v.  Maitland,  14  (Residuary  Interests). 

Dec.  1843,  6  D.;244.  (/)  BreadaWane   Trs.   v.  PrinyU, 

(d)  Blackwood  v.  Dykes,  26  Feb.      16  Jan.  1841,  3  D.  357 ;  M'Innes  v. 
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eminence  of  the  judges  who  concurred  in  it.  The  testator  directed 
that  his  trustees  should  ^^  annually  pay  over  the  free  rents  of  his 
unentailed  lands  to  my  two  daughters,  Lady  Elizabeth  Campbell 
(afterwards  Pringle),  and  Mary,  Marchioness  of  Chandos,  equally 
between  them,  while  both  should  be  in  life,  and  to  the  survivoTy  and 
should  continue  to  do  the  same  as  long  as  both  or  either  of  them 
should  be  alive."  The  second  daughter,  afterwards  Duchess  of 
Buckingham,  claimed  her  legitim,  contrary  to  the  purpose  and  scope 
of  the  settlement ;  and  the  decision  of  the  Court  was,  ^^  that  the 
interest  of  Lady  Elizabeth  Pringle  in  the  rents  of  the  imentailed 
estates  is  not  enlarged  by  the  forfeiture  which  the  Duchess  of  Buc- 
kingham has  incurred,  but  that  such  forfeiture  operates  during  the 
lifetime  of  the  Duchess  of  Buckingham,  in  favour  of  the  trustees 
of  the  late  Marquis  of  Breadalbane"  (a).  The  principle  was,  that 
the  testator  intended  to  give  the  legitim  fund  to  the  heirs  of  the  resi- 
duary interest,  as  a  surrogatum  for  the  burdens  imposed  upon  that 
interest,  who  are  therefore  entitled  to  be  relieved  of  these  burdens  jp9\> 
tanto  out  of  the  legitim  fund.  It  was  strenuously  maintained,  how- 
ever, that  as  there  was  a  destination  over  to  the  survivor  of  the  two 
sisters,  the  bequest  must  be  held  to  be  joint,  both  in  words  and 
substance,  and  that  the  accepting  sister  was  therefore  entitled 
jure  accrescendi  to  the  bei^efit  of  the  lapsed  share  (b).  But  it 
will  be  seen  that  the  Court  refused  to  anticipate  the  vesting  of 
the  subsequent  interest,  or  to  hold  that  a  right  made  contingent 
upon  the  death  of  the  co-legatee  came  into  operation  in  conse- 
quence of  her  election  to  take  her  legal  provisions,  instead  of  the 
bequest  (c), 
^r!^f^°^  ^'  The  subsequent  decision  in  Annandale  v.  M^Niven  (d)  is  not  in- 

consistent with  that  in  the  Breadalbane  case.  The  testator  gave  his 
widow  a  liferent  of  the  whole  estate  in  lieu  of  terce  and^u^  relictas; 
and  appointed  his  trustees  at  her  death,  in  case  of  failure  of  issue 
(which  happened),  to  divide  the  residuary  estate  amongst  certain 
collateral  relatives.      The  widQw  claimed  her    legal   provisions. 

M^'AlUster^  29  Jane  1827,  5  S.  801,  (c)  Decree  tU  supni,  and  opinions, 

807 ;  Peat  v.  Peat,  14  Feb.  1839,  1  pp.  361-6. 

D.  508.  (d)  AnnandaU  v.  M'Niven,  9  June 

(a)  Decree,  3  D.  866.  1847,  9  D.  1201. 

(6)  3  D.  361. 
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The  Court  awarded  the  surplus  liferent  interest  to  the  residuary- 
legatees,  and  decreed  for  an  immediate  division  (a). 

It  may  happen  that  the  residuary  legatees  are  not  the  same  per-  Principle  of 
sons  to  whom  the  fee  of  a  wife  s  liferent  provision  is  specincally 
destined.  But  this  need  not  occasion  any  difficulty  in  the  deter- 
mination of  the  question,  who  is  entitled  to  the  forfeited  bequest ; 
the  principle  being  in  every  case,  that  the  party  whose  interest  is 
diminished  by  the  amount  of  the  legal  claim  is  entitled  to  that 
which  the  settlor  had  intended  to  bestow  as  an  equivalent  for  it  (b). 
This  principle  is  exemplified  by  a  case  where  the  heir  incurred  a 
forfeiture  of  a  bequest  of  a  share  of  residue,  in  consequence  of  his 
having  succeeded  in  reducing  the  settlement  as  a  disposition  of 
heritage  on  the  head  of  deathbed.  In  this  case  it  was  found  that 
the  forfeited  share  accresced  to  the  interest  of  the  co-residuaiy 
legatees,  on  the  ground  that  their  interest  was  diminished  by  the 
transference  of  the  heritable  estate  to  the  heir  (c). 

In  conclusion,  we  may  refer  to  a  recent  decision  in  which  effect 
was  given  to  the  principle,  that  if  a  party  erroneously  supposing 
himself  to  have  a  power  of  appointment  over  the  property  of  an- 
other disposes  of  it  by  will,  his  legatees  who  repudiate  the  appoint- 
ment are  not  thereby  put  to  their  election,  with  regard  to  the  tes- 
tamentary provisions  in  their  favour.  The  distinction  was  taken 
in  this  case,  that  the  testator  did  not  know  that  he  was  disposing  of 
that  which  was  not  within  his  power ;  for  if  he  had  known,  the  case 
would  have  come  within  the  rule  of  res  aliena  scienter  legata  (d), 

(a)  On  the  question  whether  the  accepted,  would  not  have  prevented  the 

discharge  of  a  temporary  burden  en-  fee  from  vesting, 
titles  the  legatees  to  an  immediate  di-  (&)  See  Dixon  v.  FUher^  1  July 

vision,  BeeChapterXLV.,tn/ra-  In  the  1833,  6  W.  &  S.  431,  affg.  10  S.  66 ; 

present  case  there  could  be  no  doubt,  Peat  v.  Peat^  supra. 
because  the  only  element  of  contin-  (c)  Nishefs  Trs.  v.  Nishet^  6  Dec. 

gency  in  the  destination  had  been  re-  1851,  14  D.  145. 
moved  by  the  death  of  the  testator^s         (d)   Douglas  v.  Douglas^  20  June 

children.    The  mere  subsistence  of  the  1862. 
widow's  liferent,  supposing  she  had 
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CHAPTER   XLIIL 

OF  THE  DOCTRINE  OF  VESTING  UNDER  SIMPLE 
TESTAMENTARY  DISPOSITIONS. 

Section  I. 

PBELIMINART. 


Definition  of 
vesting. 


A  succeeeion 
cannot  vest 
until  the  Tee- 
tfttor's  death. 


An  INTEBE8T  is  said  to  vest  in  a  beneficiary  as  soon  as  he  possesses 
a  jus  crediti  or  indefeasible  right  to  it, — such  right  being,  according 
to  the  law  of  personal  property,  transmissible  to  heirs  and  assignees. 
Conversely,  an  interest  does  not  vest  while  the  beneficiary's  right  re- 
mains contingent,  and  defeasible ;  and  accordingly,  if  the  beneficiary 
die  before  the  occurrence  of  the  event  on  which  the  succession  is 
contingent,  his  interest  lapses,  and  is  not  transmitted  to  his  repre- 
sentatives. 

It  follows  from  the  definition  of  vesting  that  a  succession  (a) 
cannot  vest  until  the  death  of  the  settlor.  Prior  to  that  event  the 
trust  is  liable  to  be  defeated  by  the  exercise  of  the  settlor's  power 
of  revocation,  and  the  interest  of  the  beneficiary  is  therefore  contin- 
gent on  the  non-exercise  of  that  power.  As  a  beneficiary  has  no 
vested  interest  during  the  joint  lives  of  himself  and  the  settlor,  the 
provisions  in  his  favour  must  necessarily  lapse  in  the  event  of  his 
predeceasing  the  latter.  The  case  of  a  trust  to  ^^  A.  B.  and  his 
heirs"  is  no  exception  to  the  rule.  The  legacy  to  A.  B.  unques- 
tionably lapses  by  his  predecease,  and  the  succession  devolves  upon 
the  heirs  of  A.  B.,  not  because  they  are  his  heirs,  but  because  they 
are  the  persons  to  whom,  as  conditional  institutes,  the  inheritance  is 
destined  by  the  terms  of  the  settlement. 

(a)  But  a  marriage-contract  proyision  may  vest  immediately. 
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Again,  a  bequest  in  the  nature  of  a  simple  trust  vests  a  morte  Simple 
testatoris  if  the  beneficiary  survives  the  testator,  for  he  has  then  a  interests  vest 
personal  right,  jus  creditiy  to  the  succession;  and  therefore,  al-  death, 
though  payment  should  be  refused  or  postponed,  his  right  does  not 
lapse,  but  passes  to  his  representatives. 

A  strictly  testamentary  trust  (that  is,  a  trust  for  distribution  as  at  Questions  as  to 
the  death  of  the  testator)  is  accordingly  free  from  many  of  those  diffi-  ^^|^y^^ 
culties  in  regard  to  vesting  which  we  shall  have  occasion  to  consider,  distribution  is 
But  there  are  few  trust  settlements  in  which  the  distribution  of  the  ^^^^^"^ 
estate  is  not,  at  least  to  a  partial  extent,  made  dependent  upon  cir- 
cumstances which  do  not  necessarily  emerge  upon  the  death  of  the 
testator.     It  is,  then,  in  the  case  of  the  distribution  not  being  ap- 
pointed to  take  place  a  morte  testatoris  that  the  question  arises. 
When  does  the  succession  vest  ? — a  question  depending  on  the  con- 
sideration, whether  the  beneficiary's  interest  is  contingent  or  merely 
postponed.     Contingency  necessarily  excludes  vesting;  postpone- 
ment of  the  period  of  payment  is  not  incompatible  with  the  imme- 
diate acquisition  of  a  vested  right. 

Every  question  on  the  law  of  vesting  may  be  considered  as  a  Elements  of 
problem  involving  three  indeterminate  elements,  the  specific  ascer-  m  Time ; 
tainment  of  which  is  the  object  of  investigation.  These  elements  (s)  jntneeL 
are — (1)  the  time  of  payment ;  (2)  the  person  to  whom  payment  is 
to  be  made ;  and  (3)  the  extent  and  quality  of  the  interest  taken  by 
such  person.  It  is  of  course  understood  that  there  may  be  as  many 
distinct  periods  of  payment,  as  many  beneficiaries,  and  as  many 
distinct  interests  conferred  upon  any  of  these,  as  may  be  dictated  by 
the  ingenuity  of  the  settlor ;  and  in  this  way  the  problem  may  be 
rendered  the  more  difficult  of  solution.  Now,  if  in  the  case  of  any 
given  bequest  the  provisions  of  the  settlement  are  positive,  and  ex- 
clusive of  uncertainty  with  respect  to  the  person,  the  interest,  and 
the  period  of  payment,  a  vested  right  is  thereby  of  necessity  con- 
ferred upon  the  beneficiary  as  soon  as  the  settlement  comes  into 
operation, — ^that  is,  from  the  death  of  the  testator  in  the  case  of 
testamentary  settlements ;  from  the  date  of  marriage  in  the  case  of 
ante-nuptial  contracts ;  and  from  the  date  of  delivery  in  the  case  of 
other  settlements  inter  vivos.  We  say  of  necessiti/y  because  the 
existence  of  a  contingent  interest  in  some  other  person  is  the  only 
intelligible  ground  upon  which  the  doctrine  of  the  suspension  of 
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The 

■ion  verts  M 

eoonas  the 

elementB  of 

time,  penoD, 

*nd  intenet 

arespecificaUy 


Contingent 
interests  do 
not  Test 


Where  one  of 
the  elements 
is  dependent 
npon  one  of 
the  other  two* 


Where  the 
vtiStiDg  de- 
pends upon  an 
event,  involT- 
ing  the  ele- 
ments above 
mentioned. 


▼estiiig  can  be  rested ;  and  where  the  three  elements  of  time,  per- 
son, and  interest  are  definitely  ascertained,  the  possibilily  of  an 
adverse  contingent  interest  is  entirely  excluded. 

When  the  three  elements  in  question,  although  not  definitely 
ascertained  by  the  terms  of  the  settlement  itself,  are  afterwards 
determined  by  the  occurrence  of  an  everUj  either  before  the  death  of 
the  testator,  or  at  some  subsequent  period,  it  follows  t>y  <ui  easy 
deduction  from  the  forgoing  proposition,  that  the  interest  must 
vest  from  the  date  of  the  ascertainment  of  those  particulars.  Hence 
we  derive  a  general  rule  by  which  almost  all  questions  of  vesting 
may  be  determiued,  namely, — 

Vesting  takes  place  in  all  cases  from  the  time  when  the  extent  and 
quality  of  the  interest^  the  period  of  payment^  and  the  person  to  whom 
payment  is  to  be  made^  have  been  specifically  <ucertained. 

Contingency  in  regard  to  any  of  the  elements  we  have  named  is 
incompatible  with  vesting.  For  example,  a  provision  which  is  con- 
tingent on  majority  or  marriage  does  not  vest  until  the  event,  by 
reason  of  the  uncertainty  whether  the  time  of  payment  wiU  ever 
arise ;  while  a  provision  payable  on  the  expiry  of  a  liferent  vests 
a  morte  testatoris^  because  the  period  of  payment,  though  not  de- 
finitively ascertained,  is  certain.  Again,  a  provision  which  is  con- 
tingent upon  the  beneficiaries'  survivance  of  the  period  of  payment 
does  not  vest  until  the  event ;  because  of  the  imcertainty  as  to  the 
person  to  whom  payment  is  eventually  to  be  made. 

Sometimes  one  of  the  three  elements  is  immediately  dependent 
upon  another ;  the  ascertainment  of  which  will  accordingly  determine 
the  period  of  vesting.  For  example,  if  trustees  are  directed  to 
draw  one  year's  rent  of  heritable  property  in  the  event  of  the  tes- 
tator leaving  one  yoimger  child,  and  two  or  three  years'  rent  in  case 
there  are  more  than  one,  and  to  divide  the  accumulated  proceeds 
amongst  the  children  at  a  fixed  period ;  then  the  number  of  the 
beneficiaries  being  ascertained  at  the  death  of  the  testator,  the 
extent  of  each  child's  interest  will  also  be  ascertained,  and  the 
interest  will  therefore  vest. 

In  the  greater  number  of  cases  of  postponed  vesting  uncertainty 
attaches  to  more  than  one  of  the  elements  of  time,  person,  and 
interest ;  each  of  those  elements  being  dependent  upon  others,  and 
forming  with  them  a  complex  condition,  technically  called  "an 
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eyent."  When  such  is  the  case,  the  question,  who  is  entitled  to 
succeed,  is  not  susceptible  of  solution  untU  after  the  occurrence  of 
the  event ;  and  the  Court,  of  course,  refuse  to  undertake  the  im- 
possible task  of  determining  the  rights  of  parties  in  anticipation  of 
the  circumstances  upon  which  those  eventual  rights  are  contin- 
gent (a).  The  events  upon  which  a  succession  is  most  usually  de- 
pendent are,  the  majority  or  marriage  of  the  legatee,  the  birth  of 
children,  and  the  condition  that  the  legatee  must  survive  the  distri- 
bution, which  is  implied  in  a  destination  over.  There  are  two 
circumstances  which  raise  a  presumption  of  immediate  vesting, 
notwithstanding  the  existence  of  a  destination  over.  These  are — (1) 
a  gift  of  interest  to  the  institute,  payable  after  the  testator's  death ; 
and  (2)  the  grant  of  a  power  of  disposal  or  assignment  to  the  insti- 
tute  first  named  in  the  destination ;  which  may  either  be  given  in 
express  terms,  or  indirectly  by  giving  the  legacy  to  the  institute,  his 
heirs  and  assignees  (b).  The  effect  of  clauses  of  this  nature  will 
be  fully  considered  in  discussing  the  questions  upon  postponement 
of  payment  during  life  interests. 

With  the  view  of  avoiding  the  inconvenience  and  expense  which  The  Settlor 
have  so  frequently  to  be  encoimtered  in  consequence  of  the  uncer-  what  period 
t^ty  which  attends  the  determination  of  the  period  of  vesting  under  shaU^be  hSd*^ 
trust  settlements,  it  has  now  become  matter  of  usual  style  to  insert      ^    ^ 
a  clause  in  such  deeds,  declaring  the  period  at  which  th&  succession 
shall  be  held  to  vest ;  and  provided  this  is  done  intelligently,  and 
with  the  object  of  removing  doubts  as  to  the  settlor^s  intentwriy  the 
introduction  of  such  a  clause  is  unobjectionable. 

But  the  specification  of  an  arbitrary  period  of  vesting,  without  provided  such 
reference  to  the  purposes  of  destination,  is  to  be  deprecated,  as  in-  not  inoonsis- 

!•  aJ»x*i-x  J         j'Tj'xx*  tent  with  the 

volvmg  a  contradiction  between  expressed  and  implied  intention,  terms  of  the 

which  is  more  likely  to  create  embarrassment  in  the  construction  of  ^*  «*»»*- 

the  deed  than  to  remove  difiSculties.    From  the  case  of  Croonia  Trs.  Effect  of 

V.  Adams  (c),  the  conveyancer  sees  how  necessary  it  is  to  adapt  the  between  such 

conventional  term  of  vesting  to  the  circumstances  of  the  destination,  and  the  trust 

purposes. 

(a)  Harvey  v.   Harvey's  TV*.,   28  (h)  Johns  v.  Munro's  2V«.,  29  Nov. 

June  1860,  22  D.   1310  ;    BaUlie  v.      1833,  12  S.  146 ;  Claries  Executors  v. 
SeUm,  16  Dec.  1853, 16  D.  216  ;  Feme      Paterson,  6  Dec.  1851,  14  D.  141. 
Y.  Ferrie,  23  Feb,  1849,  11  D.  704.  (c)  Croom's  Trs,  v.  Adams,  30  Nov. 

1859,  22  D.  45. 
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^^^  7W.  V.  jjj  ^^|.  ^jugg^  ^ jjg  vestmg  of  the  succession  was  appointed  to  take  place 
as  at  the  death  of  the  testator,  although  the  payment  of  certain  shares 
of  the  residue  was  postponed  until  the  arriyal  of  the  beneficiaries  at 
majority,  subject  to  the  usual  provision  in  favour  of  survivors.  One 
of  the  beneficiaries  died  in  minority,  leaving  a  settlement  by  which 
she  assigned  her  interest  in  the  trust  estate ;  but  the  Court  held  that 
the  contingent  interests  of  the  surviving  co-beneficiaries  could  not 
be  defeated  by  an  assignation  anterior  to  the  period  of  payment.  ^^  I 
have  often  thought,"  said  Lord  J.-C.  Inglis,  ^^and  may  have 
remarked,  that  it  would  be  desirable,  in  order  to  avoid  the  diffi- 
culties which  arise  in  the  construction  of  settlements  as  to  the 
period  of  vesting,  that  testators  should  expressly  declare  when  the 
vesting  is  to  take  place.  Here,  however,  the  testator  has  done  so 
expressly,  and  thence  has  arisen  the  whole  difficulty  in  the  case ; 
so  I  fear  that  is  a  very  doubtful  remedy"  (a).  Where  the  term 
of  vesting  is  postponed  by  virtue  of  express  words  to  that  effect, 
there  will  be  less  difficulty  than  in  the  case  of  its  being  anticipated ; 
but  the  reports  of  decided  cases  offer  sufficient  evidence  of  the 
fact,  that  the  conventional  determination  of  the  period  of  vesting 
does  not  always  relieve  trustees  from  the  necessity  of  resorting 
to  judicial  advice  for  their  guidance  in  the  distribution  of  the 
estate  (fc). 


Section  n. 


OF  THE  IMPLIED  CONDITION  OF  SUBVIVANCE. 


expiamed^y  "  When,"  says  Erskine,  "  a  legatee  dies  before  the  testator,  the 

®"  legacyis  not  transmitted  to  the  legatee's  executors;  both  because  lega- 

cies are  granted  for  the  testator's  special  regard  to  the  legatee  himself, 
and  because  they  do  not  become  due,  dies  non  ceditj  until  the  death 
of  the  testator ;  and  nothing  can  pass  from  one  to  his  heir  or  exe- 
cutor, till  it  be  due  to  himself.  L.  5.  §  1,  quand.  dies  leg.  On  this 
ground,  a  conditional  legacy  f aUs,  if  the  legatee  die  before  the  con- 

(a)  22  D.  49.  v.  RoyU'8  Executor^  19  May  18S0,  8 

(6)  See  Brown  v.  Campbell^  16  Mar.      S.  771 ;   Thorbum  v.  Thorburny  16 
1856,  17  D.  759 ;  Earl  of  Lauderdale      Feb.  1836,  14  S.  485. 
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dition  be  fulfilled.  L.  25,  pr.  eod.  tUr  (a).  It  is  unnecessary  to 
seek  for  illustrations  of  the  familiar  principle,  that  testamentary 
provisions  are  personal  to  the  grantee,  or  to  enter  at  length  upon 
the  reasons  upon  which  it  is  founded. 

The  recent  case  of  Coopef^s  Trustees  v.  Mackenzie  (b)  affords  Principle 

.       .  .  illustrated  by 

an  example  of  the  application  of  the  doctrine  under  somewhat  case  of  legacy 

exceptional  circumstances.    The  settlor  having  at  one  time  been 

insolvent,  left  a  testamentary  settlement  in  which  he  directed  his 

trustees  to  reimburse  his  creditors  (in  terms  of  a  list  to  be  left  by 

himself)  for  the  losses  they  had  sustained  in  consequence  of  his 

insolvency.    The  Court  having  found  in  a  previous  action  that  the 

intention  of  the  settlor,  as  expressed  in  this  settlement,  ought  to  be 

carried  into  effect,  the  creditors,  by  a  minute  of  agreement,  divided 

the  property  amongst  them  in  proportion  to  their  debts,  and  inter 

alia  allocated  a  dividend  to  the  children  of  two  parties  (Rickard 

and  Mackenzie)  who  had  predeceased  the  testator,  as  representing 

their  deceased  parents.    An  action  having  been  raised  by  a  creditor 

of  Rickard  and  Mackenzie  against  their  children,  as  representing 

them  to  the  extent  of  the  dividend  in  question,  the  Court  found 

that  the  sums  destined  by  the  settlor  to  his  creditors  were  to  be 

viewed  as  legacies ;  that  the  shares  of  Rickard  and  Mackenzie  had 

lapsed  by  predecease;  and  consequently,  that  the  sums  paid  to 

their  children  in  virtue  of  the  minute  of  agreement  were  not 

received  by  them  in  the  character  of  their  parents'  representatives, 

but  solely  in  virtue  of  the  special  agreement. 

In  addition  to  the  grounds  mentioned  by  Erskine,  we  may  be  pigtincUon  he. 
permitted  to  assign  another  reason,  which  has  the  advantage  of  mentaxyand 
exhibiting  the  distinction  between  the  vesting  of  legacies  and  that  p^^^S^ 
of  obligatory  provisions  in  a  clear  light.     A  legacy  cannot  vest 
during  the  life  of  the  testator,  because  his  settlement  is  ambulatory 
and  revocable ;  a  provision  by  deed  may  vest  as  soon  as  the  grantee 
acquires  an  indefeasible  interest  by  actual  or  constructive  delivery. 

Thus  the  grantees  under  an  ante-nuptial  marriage-contract  VcBtingof 
acquire  a  vested  right  to  their  provisions  from  the  date  of  the  mar-  contract  pro- 

visionB. 

(a)    Ersk.  8,  9,  9,  distiDgnishing         (b)  Cooper's  Trs,  v.  Mackenzie,  13 
between  legacies  and  conditional  obli-      Jan.  1860,  22  D.  380. 
gations.    See  BeU's  Prin.  §  1878 ;  Car- 
stairs  V.  Carstairs,  1672,  M.  2992. 
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riage^  or  in  the  case  of  children  from  the  date  of  birth ;  and  although 
their  interests  are  usually  described  as  of  the  nature  of  a  gpes  sue- 
cessionis  in  questions  with  creditors  (a\  yet,  as  they  constitute  a  pre- 
ferable and  indefeasible  claim  against  the  surplus  estate  after  payment 
of  debts,  it  may  be  said,  correctly  enough,  that  such  provisions  vest 
from  the  birth  of  the  children.  It  may  be  doubted,  however, 
whether  they  pass  by  legal  assignation  during  the  lifetime  of  the 
obligant.  It  is  clear,  that  wherever  a  jits  credUi  is  conferred  by  a 
marriage-contract,  as,  for  example,  by  an  obligation  prestable  after,  or 
bearing  interest  (b)  from  a  date  which  may  arrive  during  the  f ather^s 
lifetime,  the  right  so  conferred  will  vest  from  the  birth  of  the  child, 
and  will  not  be  suspended  imtil  the  occurrence  of  the  period  of  pay- 
ment (c).  As  it  has  been  settled  that  children  on  whom  sljus  erediti 
has  been  conferred  by  marriage-contract  may  rank  on  the  father^s 
sequestrated  estate  for  their  shares,  it  follows  that  their  rights  are 
assignable  either  by  will  or  deed  inter  vivos  during  his  lifetime,  as 
was  indeed  expressly  found  in  the  case  of  a  marriage-contract  pro- 
vision to  a  wife,  in  Burden  v.  Smith  (d). 

It  is  equally  clear  that  provisions  obligatory  by  deed  inter  vivos 
are  assignable,  although  the  period  of  payment  may  be  postponed  to 
the  death  of  the  grantor.  This  was  expressly  decided  in  the  case  of 
Crreig  v.  Moodie  («),  where  a  father,  in  implement  of  a  previous 
agreement,  had  disponed  his  heritable  property  absolutely  to  his 
eldest  son,  who  was  inf  ef  t,  imder  burden  of  a  certain  provision  in 
favour  of  his  sister.  The  lady  predeceased  her  father,  having  con- 
veyed her  interest  to  her  husband,  by  deed  of  settlement.  The 
Court  gave  effect  to  her  settlement,  being  of  opinion  that  the  pro- 
vision constituted  in  her  favour  as  a  real  burden  had  not  lapsed  by 
her  predecease. 

In  the  case  of  testamentary  or  mortis  causa  settlements,  the 
presumption  that  the  vesting  is  suspended  until  the  testatoi^s  death, 
is  too  strong  to  be  overcome  by  any  words  implying  a  power  of  dis- 
posal in  the  grantee  at  an  earlier  period.  In  the  case  of  Horshrugh 
V.  Horshrughy  the  following,  among  a  variety  of  other  questions,  was 

(a)  Goddard  v.  Stewart,  9  Mar.  1844,  2  S.  730 ;  Cruichsliank's  Trs,  v.  Crmck- 

6  D.  1018.  shank,  2  Nov.  1868, 16  D.  7.    And  see 

(Jb)  See  Grindlay  v.  Merchant  Maiden  Chapter  XLIY.,  Sections  3  and  4. 
Hospital,  1  July  1814,  F.  C.  (d)  27  April  1788,  1  Paton,  214. 

(c)  JoUy  V.  Graham,  24  Feb.  1824,  (e)  30  Nov.  1839,  2  D.  169. 
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referred  to  the  opinions  of  the  whole  Court : — The  granter  of  a 
settlement,  after  narrating  the  terms  of  her  brother's  will  (which 
proved  ineffectual),  and  the  legacies  bequeathed  by  him,  directed 
her  trustees  to  pay  these  legacies  ^^in  such  manner  as  the  same 
would,  in  case  I  had  died  in  the  lifetime  of  my  said  brother,  at  his 
decease  have  been  satisfied  by  and  out  of  his  estate."  One  of  the 
legatees  survived  the  brother,  but  predeceased  the  settlor;  and  the 
question  was  raised,  whether  the  period  of  vesting  under  the  brother's 
will  was  to  be  held  as  imported  into  the  settlement.  The  Court  held 
that  the  legacy  had  lapsed  in  consequence  of  the  legatee  predeceasing 
the  settlor,  who,  although  adopting  her  brother's  testamentary  dis- 
position, was  in  law  as  well  as  in  fact  the  testator  (a). 

A  destination  to  the  legatee*s  assignees  is,  by  a  rule  of  construe-  Destination  to 
tion  depending  on  the  same  principle,  restricted  to  assignees  after  the  1^'^^^ 

•    •■«..  171       xi  'a'  fi        *  '^^  ti    does  not  confer 

period  of  veshng.  l<or  the  recogmtion  of  prior  assignations  would  an  assignable 
involve  the  contradictory  assumption  that  the  legacy  was  at  the  xestatoi^s^ 
date  of  the  assignation  a  vested  right  in  the  person  of  the  cedent.  ' 
In  the  case  of  Graham  v.  Hope^  there  was  a  destination  of  a  sum  of 
L.2000  to  a  husband  and  wife  in  joint  fee  and  liferent,  for  the  life- 
rent use  only  of  the  wife  in  case  of  her  survivance,  and  to  the 
husband,  his  heirs  and  assignees,  in  fee.  The  husband  predeceased 
the  settlor,  and  left  all  his  property  to  his  brother,  who  claimed  the 
fee  of  the  above  sum  of  L.2000  as  conditional  institute  under  the 
destination  to  heirs  and  assignees.  But  the  claim  was  rejected  by 
the  Court,  on  the  groimd  that  the  assignation  could  only  take  effect 
when  the  legacy  became  vested  in  his  person.  It  could  not  give  him 
the  power  of  assigning  while  the  right  was  not  vested  in  himself  (6). 
Nor  can  a  power  of  disposal  conferred  upon  a  lif erenter  be  exercised 
by  deed,  until  the  liferent  has  vested  in  the  donee  (c) ;  though  an 
appointment  by  will,  executed  prior  to  the  period  of  vesting,  will  be 
sustained  if  the  appointer  survive,  on  the  principle  that  a  will  speaks 
from  the  last  moment  of  life  (cT). 

In  the  case  of  Bell  v.  Cheape  («),  a  residuary  bequest  was  given  BeU  ▼.  Cfteqpe. 
to  a  party  in  liferent  and  her  children  in  fee,  and  in  the  event  of 

(a)  1  Mar.  1848,  10  D.  824.  (c)  Henry  y.  Grant,  19  Feb.  1824, 

(b)  17  Feb.  1807,  M.  Appx.  Legacy,      2  S.  726. 

No.  3 ;  and  see  £ur(2en  V.  5fnt£A,  1738  ;  (d)  Hyslop  r.  MaxwelVs  Trs.,  11 

Cr.  &  St  214.  Feb.  1834,  12  S.  413. 

(e)  21  May  1845,  7  D.  614. 
VOL.  II.  Y 
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her  death  without  issue — ihua  suspending  the  vesting  till  the  expira- 
tion of  the  liferent ;  and  the  trustees  were  directed  to  paj  and  make 
over  the  fee  to  another  party,  ^^  her  heirs,  executors,  or  assignees." 
The  question  was,  whether  an  assignation  could  be  sustained,  which 
had  been  executed  bj  the  conditional  institute  after  the  death  of  the 
settlor,  but  before  the  expiry  of  the  liferent?  A  majority  of  the 
whole  judges  were  of  opinion  that  the  assignation  was  ineffectual  to 
exclude  the  heirs  of  the  cedent,  holding,  on  the  authority  of  the 
preyious  cases,  that  the  introduction  of  the  word  assignees  in  the 
destination  was  merely  a  matter  of  style,  and  could  not  have  the 
effect  of  rendering  a  contingent  right  assignable.  The  case  seems 
to  have  been  decided  entirely  upon  authority ;  for,  as  Lord  Fullerton 
observed,  if  the  question  had  been  open,  the  most  natural  and  ob- 
vious reading  of  a  bequest  in  such  terms  would  be,  that  though  it 
does  not  vest  a  right  of  succession  in  the  fiar  prior  to  the  period  of 
payment,  it  imports  the  conditional  institution  of  his  representa- 
tives, whether  by  testate  or  intestate  succession ;  the  word  ^^  exe- 
cutors" applying  to  the  first  case,  and  that  of  ^^  assignees'^  to  the 
latter  (a). 

On  the  construction  of  legacies  bequeathed  by  mutual  settlement, 
it  was  formerly  held  that  the  legatee  took  an  absolute  vested  interest 
in  the  whole  subject  upon  the  death  of  either  of  the  joint  donors  (&), 
on  the  principle  that  a  mutual  settlement  is  onerous,  and  therefore 
only  revocable  by  mutual  consent.  This  doctrine  was  fully  recog- 
nised in  the  case  of  Lawson  v.  Stewarts  (c).  In  that  case,  however, 
there  was  a  special  declaration  in  the  mutual  settlement,  that  in  the 
event  of  any  of  the  primary  legatees  predeceasing  the  survivor  of 
the  parties  to  the  settlement,  the  legacies  should  fall  and  belong  to 
their  executors  or  next  of  kin.  The  Master  of  the  Bolls  advised 
the  House  of  Lords  that  those  words  were  intended  to  express  a 
qualification  of  the  interest  previously  conferred  on  the  legatees, 
and  that  they  imported  a  conditional  institution  of  legal  executors 
and  nearest  of  kin  in  the  event  of  non-survivance  of  both  the 


(a)  7  D.  634.  See  Clark  v.  Paterson, 
5  Dec.  1851,  U  D.  141. 

(b)  Nicolson  v.  Ramsay^  16  Dec. 
1806,  M.  "  Legacy,"  No.  2  ;  Dykes 
V.  Boyd,  8  June  1818,  F.  C.    But  see 


WiUone's  Trs,  v.  Stirling,  13  Dec.  1861, 
24  D.  163. 

(c)  20  June  1827,  2  W.  &  S.  625, 
affirming  4  S.  884,  decided  by  the 
House  of  Lords  on  the  advice  of  the 
Master  of  the  Rolls. 
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settlors ;  the  effect  of  which  was  to  prevent  assignment  prior  to  the 
death  of  the  surviving  settlor  (a).  This  case^  therefore,  affords 
another  illostration  of  the  role,  that  legacies  are  not  ajasignable  prior 
to  the  conventional  term  of  vesting.  The  recent  cases  of  Belfrage 
and  WiUone^s  Tra.  (b)y  where  the  survivors  of  the  parties  to  mataal 
settlements  were  held  entitled  to  revoke,  tamed  entirely  on  the 
terms  of  the  power  of  revocation. 

Miller  v.  Atilne^a  Trustees  is  a  case  somewhat  special  in  its  cir-  Vesting  of  a 

,  donation 

cumstances.  A  married  lady  had  delivered  to  a  friend  a  letter,  mortis  comku 
which  bore  that  ^^upon  presenting  this  letter  after  the  death  of 
Mr  Milne  and  mysejf,  you  shall  be  entitled  to  a  couple  of  hnnder 
pond  at  the  first  term  after  our  deaih,  and  if  I  shall  survive  Mr 
Milne,  upon  presenting  this  you  shall  be  entitled  to  demand  four 
hunder  in  place  of  two."  The  grantee  survived  Mr  Milne,  but 
predeceased  his  lady.  Here  it  was  clear,  from  the  terms  of  the 
letter — if  the  analogy  of  the  law  of  legacies  was  applicable — that 
there  was  no  jus  exigendiy  and  therefore  no  vested  interest,  until 
after  the  death  of  both  the  spouses.  But  the  Court  were  much 
divided  in  opinion  on  the  question  whether  the  letter  constituted  a 
legacy,  or  ought  not  rather  (being  a  deUvered  document)  to  be 
regarded  as  a  postponed  obligation.  Ultimately,  by  a  krp  ma- 
jority of  the  whole  judges,  it  was  decided  that  the  provision  was 
personal  to  the  legatee,  and  lapsed  by  his  predecease  (c). 

In  connection  with  the  doctrine  of  survivance,  the  question  has  Vesting  whei« 

fFestator  and 

been  mooted,  whether,  in  the  event  of  the  death  of  a  legatee  occur-  Legatee  perish 
ring  simultaneously  with  that  of  the  testator — as  in  the  case  of  both  caiaaSt^"^^ 
being  in  a  vessel  which  is  lost  at  sea — ^the  legacy  would  be  held  to 
have  vested.     Survivance  being  a  condition  precedent  to  vesting,  it 
seems  more  consonant  with  principle  to  hold  that  the  onus  of  proving 
the  survivance  lies  upon  the  heirs  of  the  legatee  {d). 

The  question,  whether  the  legatee  shall  be  held  to  have  survived  Where  it  is 
the  testator,  may  also  arise  in  that  exceptional  class  of  cases  where  whether  the 
the  fact  of  death  has  been  ascertained,  although  the  time  of  the  yi^  ^^' 
death  of  one  of  the  parties  remains  uncertain.     The  point  arose  aCon^tionai 
in  Fairholm^s  case,  where  the  settlor  had  made  a  disposition  of  his  n^!su!^y-^* 

ance? 

(a)  2  W.  &  S.  636.  (c)  3  Feb.  1869,  21  D.  377. 

(&)  Wilsone's  Trs.  v.  Stirling^  supra ;         (d)  This  is  the  rule  in  England. 
Belfrage  v.  Davidson^  20  June  1862.        Williams'  Executry,  1084. 
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whole  estate  to  one  of  his  nephews,  who  had  accompanied  Sir  John 
Franklin's  party  on  the  ill-fated  expedition  to  the  Arctic  Seas  in 
1845.  The  settlement  contained  a  clanse  of  conditional  institation 
in  favour  of  the  legatee's  younger  brother.  The  truster  having  died 
on  23d  May  1853,  an  action  of  declarator  and  payment  was  brought 
by  the  conditional  institute,  claiming  the  succession  on  the  ground 
that  his  brother  must  have  predeceased  the  settlor.  A  proof  was 
taken,  in  which  the  whole  circumstances  connected  with  the  history 
of  the  voyage  and  the  subsequent  exploring  expeditions  were  detailed. 
The  Court  held  it  to  be  established  by  the  evidence,  that  the  whole 
party  had  perished  prior  to  the  winter  of  1850,  and  accordingly  gave 
decree  in  favour  of  the  conditional  institute  (a).  Nothing  was  said 
by  the  judges  in  this  case  upon  the  important  question,  on  which 
side  lay  the  onus  of  proof. 


Section  HI. 


OF  THE  IMPLIED  INSTITUTION  OF  THE  TESTATOR'S  CHILDREN. 


Definition  and 
•npiMfled 
otyginotihB 
principle. 


If  the  maker  of  a  general  settlement,  being  at  the  time  without 
children,  dies  without  having  revoked  it,  and  children  are  bom  to 
him  either  posthumously  or  within  a  moderate  interval  before  his 
death,  there  is  a  very  strong  presumption  that  the  disinheritance 
was  unintentional  (b).  For  this  reason,  equity  imports  into  the 
settlement  the  implicit  condition,  Si  testator  sine  liheris  decesserity 
which,  according  to  Erskine,  is  bcMrrowed  from  the  civil  law  (c). 


(a)  Fairholme  v.  Fairholme^a  TVs., 
18  Mar.  1858,  20  D.  813. 

(b)  Erak.  3,  8,  46 ;  BeU's  Prin.  § 
1776. 

(c)  Mr  Erskine,  in  this  passage,  ap- 
pears to  have  confounded  the  doctrine 
of  impliedinstitationof  a  legatee's  chil- 
dren with  that  now  under  considera- 
tion ;  and  the  passages  which  he  cites 
from  the  text  of  the  civil  law  are  ap- 
plicable to  the  former  doctrine.  The 
fact  is,  that  the  equitable  privileges 
accorded  by  the  civil  law  to  children 
for  whom  no  testamentary  provision 


had  been  made,  were  greatly  more  ex- 
tensive than  those  which  the  Courts  of 
Great  Britain  have  received  as  part  of 
their  municipal  law.  By  the  civil  law, 
every  child,  whether  bom  or  unborn  at 
the  date  of  the  settlement,  must  have 
been  either  expressly  instituted  heir,  or 
expressly  disinherited.  Accordingly, 
if  a  Roman  citizen  made  a  will,  passing 
over  any  of  his  children  without  words 
of  express  disinherison,  the  will  was 
broken — ruptum  (Inst.  lib.  2,  Tit.  13, 
1 ;  Lib.  2,  Tit.  17,  1).  As  one  appli- 
cation of  this  principle,  the  force  of  a 
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But  the  benefit  of  the  implied  condition  is  confined  to  children  who 
are  liable  to  be  ousted  by  the  settlement,  and  does  not  enure  to  their 
representatives  (a).  The  leading  case  is  Colquhoun  v.  Campbell  (b).  Cofqithoim  y. 
The  settlor,  who  had  been  twice  married,  and  had  no  prospect  of  a 
family,  bequeathed  one-half  of  his  personal  properly  to  his  widow, 
and  the  other  half  to  his  own  relations  in  the  proportion  of  certain 
specified  sums,  and  also  left  the  lease  of  the  farm  to  his  widow. 
Three  years  after  the  execution  of  the  settlement,  a  daughter  was 
bom  to  him ;  and  he  survived  the  period  of  her  birth  only  three 
months,  during  which  time  he  was  sufiFering  from  ill  health.  The 
Court  reduced  the  settlement  in  toto.  The  judges  differed  as  to  the 
extent  to  which  the  presmnption  might  be  carried ;  Lord  Glenlee 
holding  that  the  condition  would  apply,  unless  it  was  ^^  as  plain  as  a 
pike-staff  that  the  testator  did  not  intend  the  succession  to  go  to  the 
child ;"  while  the  other  judges  seemed  to  rely  rather  on  the  circum- 
stance that  the  period  of  the  testator^s  survivance  was  very  short, 
coupled  with  the  fact  that  the  deed  was  a  total  settlement,  and  that 
the  reduction  was  at  the  instance  of  the  child  herself,  suing  by  her 
factor  loco  tutoris. 

In  ColqyhourCB  case,  all  the  legacies  were  virtually  residuary.  Whether 
The  question  whether  the  condition  si  sine  liberis  attaches  to  simple  revoked  by  the 
legacies,  was  expressly  reserved ;  but  it  would  be  difficult  to  find  a  tt^^pUed 
principle  on  which  the  vitality  of  a  settlement  shoiild  be  maintained,  ^^  ^^^ 
for  the  benefit  of  legatees  of  quantity  exclusively,  after  the  destina- 
tion to  the  more  favoured  parties  has  been  cut  down.    There  is 
more  reason,  perhaps,  for  excluding  the  application  of  the  implied 
condition  in  the  case  of  special  legacies,  or  destinations  limited  by 
the  titles  or  securities  of  particular  subjects  (c). 

The  condition  fails  where  there  is  a  manifest  or  presumable  in-  Condition 

,  fails,  where 

tention  to  disinherit.     ^^  If,"  says  Erskine,  ^^  the  testator  had  after-  there  is  eyi- 
wards  children,  and,  notwithstanding  their  existence  for  some  com-  Uon  to  exclude 

children. 


settlement  was  held  to  have  been  de- 
stroyed by  the  birth  of  children  after 
the  date  of  the  settlement — liberipos- 
tumi — ^unless  such  children  had  been 
expressly  disinherited  by  sach  words 
as,  ^'  Whatever  children  may  hereafter 
be  bom  to  me,  I  disinherit  them/^ 
Eyen  in  that  case,  it  would  seem  that 


the  settlement  was  liable  to  be  set  aside 
as  improvident,  under  the  Querela  in- 
officiosi  iestamenti. 

(a)  Watt  V.  Jervie,  1760,  M.  6401. 

(&)  5  June  1829,  7  S.  709. 

(c)  See  Mags.  o/Montrosev.  Robert-- 
son,  1738,  M.  6398 ;  Kilk.  456 ;  Yule  v. 
Yule,  infra. 


i 


342 


DOCTRINE  OF  VESTING. 


[ch.  xun. 


Bearing  of  the 
cases  on  im- 
plied instita- 
fiion  of  Lega- 
tee s  children. 


Whether  a 
aeitlemeiit  is 
impliedly  rs- 
TOKedl^  the 
birth  of  a 
postfaimioos 
child. 


petent  time  before  his  death,  made  do  alteratioii  of  the  settlement 
in  their  f ayomr,  it  is  presumed  that  he  Defected  them  from  design, 
especiaUj  if  the  settlement  was  not  of  the  whole  or  the  greatest  part 
of  his  estate"  (a).  On  this  principle,  a  proTision  to  a  brother  was 
sustained,  where  the  granter  had  snrvived  the  birth  of  his  child  two 
years  without  recalling  the  destination  (b). 

The  cases  referred  to  in  a  previous  chapter,  oonceming  the  C(hi- 
dition  Si  instituiits  sine  Uberis  deeesserit  (e),  have  an  important  bear- 
ing on  the  present  subject  But  inasmuch  as  the  condition  si 
institutus  confers  on  the  childrrai  of  a  legatee  merely  a  right  of 
conditional  institution,  there  is  less  room  for  the  presumption  of  in- 
tentional disinherison,  in  the  event  of  their  being  passed  over  (d). 

It  has  yet  to  be  determined,  with  reference  to  the  caseof  a  total 
settlement  in  favour  of  all  the  existing  children  nominatim,  whether, 
in  the  event  of  a  posthumous  child  being  afterwards  bom  (or,  what 
is  the  same  in  l^al  effect,  in  the  event  of  the  father  dying  suddenly, 
after  the  birth  of  the  child),  the  condition  si  sine  Uberis  would 
have  force  to  carry  an  equal  share  of  the  succession  to  the  youngest 
child  (e).  In  OUphant  v.  Oliphanty  reported  by  Mr  Bell  (/),  the 
Court  sustained  the  claim  of  a  posthumous  child  to  a  share  of  a 
bond  of  provision  destined  to  the  setdor^s  two  elder  daughters  nomi- 
natim, on  the  avowed  principle  that  this  was  not  a  question  of  the 
interpretation,  ^'butof  the  extension  of  a  will"  (<^).  In  point  of 
principle,  there  is  no  difference  between  the  extension  of  a  special 
bequest  and  that  of  a  residuary  interest :  it  is  a  mere  matter  of 
amount.  The  posthumous  child  would,  in  any  view,  be  entitled 
to  a  share  of  legitim. 


(a)  Eisk.  3,  8,  46. 

lb)  Yule  v.  Fttfc,  1758,  M.  6400. 

(J)  Chapter  XXXVIL  Section  8. 
The  case  of  Grant's  Trs.  v.  Grants  de- 
cided Bince  that  chapter  was  printed, 
raised  the  interesting  qaestion,  whether 
the  condition  Si  insUtutus  sine  Uberis 
decesserit  applied  to  a  destination  of 
mixed  (heritable  and  moveable)  estate 
to  the  settlor's  son.  The  First  Divi- 
sion (Lord  CarriehiU  dissenting)  de- 
cided in  the  affirmative,  and  held  that 
the  heritable  estate  went  to  the  eldest 
son  in  virtue  of  the  condition. 


(d)  See  remarks,  supra^  p.  259,  on 
the  extension  of  the  doctrine  to  the 
case  of  grandchildren. 

(e)  In  the  language  of  the  Roman 
law,  all  children  bom  after  the  execu- 
tion of  the  settlement  were  ^^postumL" 
See  on  this  subject  generallj,  Inst.  Lib. 
2,  Tit  2, 1;  lib.  2,  Tit.  17,  1;  Dig. 
28,  3,  3 ;  and  28,  2,  10. 

(/)  OUphantY.  OUphant,  1794,  fieO, 
Fol.  Ga.  125 ;  6  Br.  Sup.  648.  See 
Anderson  v.  Anderson,  1729,  M.  6590 ; 
1  Paton,  136. 

(g)  Bell,  Fol.  Ca.  126. 


[    3*3    ] 


CHAPTER   XLIV. 

OF  THE  VESTING  OF  POSTPONED  INTERESTS. 

In  the  introductoir  section  of  the  last  chapter,  we  observed  that  Suspension  of 

•  1*  ...  .  vesung  results 

contingency — ^which  prevents  the  acquisition  of  a  vested  interest —  from  postpone- 
arises  where  the  distribution  is  postponed  either  to  an  uncertain  event  uncer- 
event,  or  to  an  event  which,  tiiough  certain  as  to  time,  is  rendered  (i)  Is  to  time, 
uncertain  as  to  the  person  who  is  to  succeed,  in  consequence  of  the  ^^n^ 
creation  of  interests  contingent  upon  the  death  of  the  institute 
before  the  period  of  distribution. 

As  to  the  effect  of  conditions  in  suspending  the  vesting  of  trust 
property,  we  refer  to  the  last  section  of  the  chapter  on  Legacies. 
In  the  present  chapter  we  purpose  to  bring  under  review  the  whole 
case  law  on  the  subject  of  postponed  vesting,  and  to  deduce  from 
the  cases  those  rules  of  construction,  which  are  not  always  to  be 
found  in  the  opinions  of  the  judges  who  decide  tiiem,  but  which 
disclose  themselves  when  the  cases  are  analysed  and  compared. 

The  events  to  which  postponed  destinations  have  reference  may  oiassiflcation 

of  the  subject 

be  reduced  to  four  heads,  as  follows ; — Firsts  where  the  postpone-  according  to 

„         •  T  .         •  the  different 

ment  is  to  an  event  certain ;  secondly y  where  the  succession  is  ren-  evenis. 
dered  contingent  by  the  introduction  of  subsequent  destinations  ; 
thirdly y  where  the  succession  is  contingent  on  the  birth  of  children ; 
fourthly y  where  the  succession  is  contingent  on  the  attainment  of 
majority,  or  the  status  of  marriage. 

Section  I. 

SIMPLE  POSTPONEMENT  TO  AN  EVENT  CERTAIN. 

The  event  to  which  the  distribution  of  a  succession  is  most 
usually  postponed,  is  that  of  the  death  of  a  lif  erenter  or  annuitant 
of  the  subject  the  succession  to  which  is  in  question  (a). 

(a)  Some  instances  of  poetponement     in  Chapter  XXXVI.  Section  4  (Gon- 
to  a  definite  interval  of  time  are  cited     ditions  in  Legacies). 
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Legacy  in 
iepftnteduues. 


If  a  clAim  of 
smrivorahip 
is  bv  the  termB 
of  the  will 
referable  to 
the  period  of 
the  Testator's 
death,  the  vest- 
iog  is  imme- 
diate. 


L  Fee-simple  Interest  burdened  vrith  a  Li/erenL 
The  creation  of  a  life  interest  has  necessaril j  the  effect  of  post- 
poning the  payment  of  the  ciqpital  to  the  death  of  the  lif erenter, 
that  is,  to  an  erent  certain ;  and  if  the  destination  is  absolute,  the 
fee  will  vest,  on  the  principles  explained  in  the  last  section,  a  marie 
teetatarU.  To  suppose  that  the  interest  of  the  trustei^s  heir-at- 
law  or  residnaiy  legatee  was  su£Sdent  to  prevent  the  acquisition  of 
a  vested  interest,  would  be  to  assume  the  question ;  for  ex  hypo- 
thesi  no  interest  is  given  to  these  parties  by  the  terms  of  the  bequest, 
and  none  can  accrue  to  them  ex  lege,  unless  on  the  supposition  that 
the  vesting  of  the  legacy  is  suspended. 

We  may  remark  in  the  outset,  that  the  division  of  the  reversionary 
interest  into  shares  makes  no  difference  in  the  vesting;  for  it  is  settled 
that  a  bequest  to  a  plurality  of  persons  in  shares  does  not  import  a 
right  of  survivorship ;  the  share  of  each  beneficiaiy  being,  in  fact, 
a  separate  legacy.  In  the  case  of  Fowke  v.  Duncan  (a),  where  the 
effect  of  simple  postponement  of  payment  upon  vesting  was  first 
determined  after  an  elaborate  argument,  the  testator  bequeathed, 
inter  alia,  to  his  two  nephews  one-half  of  his  personal  estate,  in  the 
proportion  of  two-thirds  to  the  one,  and  one*third  to  the  other ;  and, 
by  a  separate  clause,  he  gave  a  life  interest  to  his  wife  of  his  whole 
personal  estate,  contingent  on  her  continuing  unmarried.  One  of 
the  above  legatees  predeceased  the  liferentrix.  It  was  maintained  on 
behalf  of  the  next  of  kin,  on  the  authority  of  Yoet  and  Stair  (6), 
and  two  preAaous  cases  (e),  that  as  it  was  uncertain  whether  the 
time  at  which  the  legacies  became  due — ^viz.,  the  wife's  death — 
should  ever  arise  during  the  lifetime  of  the  legatees,  the  case  was 
one  of  those  acknowledged  in  the  civil  law,  where  the  adjectiou  of 
an  uncertain  day  rendered  the  legacy  conditional ;  more  especially  as 
there  was  a  destination  over  to  survivors,  ^^  in  the  event  of  any  of 
the  legatees  dying  without  issue  before  my  will  takes  place."  The 
Court,  however,  decided  that  the  legacies  vested  in  the  legatees  at 
the  testator^s  death ;  and  being  also  of  opinion  that  the  destination 

(a)  1770,  M.  8092.    According  to  (b)  Voet,  ad  Pand.  in  tit.  Quando 

the  doctrine  of  Bichardson  y.  Donald-  dies  leg.  sec.  2 ;  Stair,  1,  8,  7. 

son's  Trs.y  infra^  p.  349,  this  was  a  (c)  Edgar  r.  Edgar^  1665,  M.  6325; 

bad  decision  upon  the  construction  of  Belches  y.  Belchesy  1677,  M.  6327. 
the  words  quoted. 
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oyer  was  intended  to  take  effect  at  the  testator^s  death,  they  sus- 
tained the  claim  of  the  surviving  co-legatee  and  his  heirs  to  the  en- 
tire half  of  the  succession  (a).  In  the  case  of  Wallace  v.  Walhce  (&), 
the  same  question  was  raised  more  simply  upon  the  construction  of 
a  direction  to  trustees,  after  the  decease  of  the  longest  liver  of  the 
settlor  and  his  spouse,  ^^  to  content  and  pay,  or  assign  and  make 
over,  to  the  persons  after  named,  the  respective  sums  of  money 
after  specified,"  viz.,  inter  aHa,  a  legacy  of  L.IOOO  to  Alexander 
Wallace,  his  nephew  (who  survived  the  testator,  but  predeceased 
his  widow).  The  Court,  adhering  to  the  principle  established  in 
the  case  of  Duncan^  found  that  the  legacy  vested  in  Mr  Wallace  at 
the  decease  of  the  testator,  and  was  transmitted  to  his  representa- 
tives. Jordan  v.  Dickson  (c)  presents  the  circumstances  of  both 
the  previous  cases  in  combination.  In  regard  to  the  residue,  which 
was  appointed  to  be  equally  divided,  at  the  death  of  the  widow, 
among  four  individuals  nomtno^m,  it  was  a  precise  counterpart  of 
the  case  of  Wallace ;  while  in  regard  to  the  general  legacies  to  Jean 
Jordan  and  Charles  Dickson  (with  the  benefit  of  survivorship),  and 
to  Mary  Jordan  (with  a  destination  over),  it  left  room  for  the 
special  argument  maintained  in  the  case  of  Duncan.  The  Court,  in 
this  case,  were  of  opinion  that  the  ulterior  destinations  were  in- 
tended to  take  effect  at  the  period  of  the  testator^s  death ;  and  their 
effect  being  thus  eliminated,  the  vesting  of  the  legacy  was  also  re- 
ferred to  the  period  of  death. 

In  the  two  following  cases  reliance  was  placed  on  the  circum-  A  destination 
stance  of  the  bequest  having  been  given  to  the  children  of  a  family,  yon  at  the 
as  indicating  an  intention  to  reserve  the  benefit  of  the  provision  for  Snation  is  not 
the  survivors  at  the  term  of  the  expiration  of  the  liferent.    In  Forbes  le^y  toohii- 
V.  Luchie  (d)y  the  direction  was,  after  the  death  of  the  testator^s  ^^y|  ^ 
daughter,  to  whom  a  liferent  was  given,  to  pay  the  residue  to  the 
whole  children  of  her  body,  share  and  share  alike.    The  view  taken 
by  the  Court  is  very  distinctly  expressed  in  the  following  passage 
from  the  leading  opinion : — ^^  I  do  not  think  that  the  fee  of  the 
residue  was  prevented  from  vesting  in  these  children,  either  by  the 

(a)  M.  8096,  8098.  (c)  Jordan  v.   Dickson,    22  June 

(6)  WaUace  v.  Wallace,  1807,  M.  1809,  Hume,  268. 

**  Clause,"  No.   6  ;   Grant  v.  Grant,  {d)  Forbes  v.  LrtchU,  26  Jan.  1888, 

1794,  BeU,  Fol.  Ca.  9.  16  S.  374. 
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Contingent 
destinations 
affecting  one 
part  of  the 
SQcceBsion  do 
not  necessitate 
suspension  as 
to  tnerest 


Vesting  not 
affected  by 
liferent  or  fee 
being  given  to 
a  plurality  of 
persons; 


circumstance  that  the  term  of  paying  to  each  child  his  respective 
share  was  postponed  until  after  the  death  of  the  lif erentrix,  who 
survived  the  testator ;  or  bj  the  circumstance  that  a  trust  by  exe- 
cutors was  interposed  for  carrying  into  effect  the  intentions  of  the 
testator ;  or,  finally,  by  the  circumstance  that  the  bequest  of  the 
residue  was  conceived  in  favour  of  a  class  of  persons,  and  not  in 
favour  of  certain  individuals  w>miiMiim "  (a).  The  other  case  to 
which  we  refer  (6),  differed  from  Forbes  v.  LucUde  only  in  that  the 
bequest  was  a  legacy  of  definite  shares  which  were  payable  at  the 
respective  majorities  or  marriages  of  the  children.  That  condition 
had  been  purified  by  the  attainment  of  majority  on  the  part  of  all 
the  children  before  the  action  was  raised;  and  the  Court  were 
unanimously  of  opinion  that  the  continuance  of  the  liferent  could 
not  prevent  the  shares  from  vesting  at  majority. 

Kilgowr  v.  Kilgour  (c)  carries  us  back  to  the  arguments  main- 
tained at  the  close  of  the  last  century.  The  testator  divided  the 
residue  of  his  estate  into  two  equal  shares,  and,  subject  to  his  widow's 
liferent,  one  of  the  shares  was  appropriated  to  the  payment  of  two 
legacies,  and  the  other  was  given  to  the  children  of  a  class  surviving 
the  expiration  of  a  second  Hferent  interest  carved  out  of  this  share. 
The  vesting  of  the  second  half  being  evidently  subject  to  postpone- 
ment, it  was  argued  that  the  vesting  of  the  first  half  would  fall  to 
be  deferred  to  the  same  term,  on  the  ground  that  the  testator  must 
be  presumed  to  have  contemplated  one  period  of  division  for  the 
entire  estate.  The  Court  seem  to  have  felt  some  difficulty  in 
arriving  at  the  decision,  that  the  legacies  constituting  the  first  share 
vested  a  morte  testatoria.  There  can  be  littie  doubt  that  tiie  deci- 
sions in  this  and  the  very  similar  case  of  Sterling  v.  Bcdrd^s  Tre.  (d) 
were  correct,  there  being  nothing  in  the  circumstances  of  these 
cases  to  warrant  a  departure  from  the  general  principle. 

We  proceed  now  to  advert  very  briefly  to  die  cases  involving 
postponement  of  payment  until  the  expiration  of  a  plurality  of  life 
interests.  If  a  liferent  interest  is  given  to  a  plurality  of  persons  in 
shares,  the  fee  being  payable  either  to  one  person  or  to  several,  the 


(a)  Per  I^rd  Corehouae,  16  S.  378. 
lb)  Matthew  v.  Scott^  21  Feb.  1844, 
6  D.  718. 


(c)  Kilgour  v.    Kilgour,  18  Feb. 
1845,  7  D.  461. 

(d)  SterUng  v.  Baird's  Trs.,  12  Not. 
1861,  14  D.  20. 
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fact  of  the  life  interest  being  divided^  wiU  no  more  affect  the  ques- 
tion of  vesting  than  the  division  of  the  fee  would.     Colder  v.  Dich- 
9on  (a)j  decided  by  Lord  Jeffrey  in  the  Outer  House,  is  a  direct 
authority  on  both  points.    The  settlement  contemplated  a  division  of 
the  residue  into  six  shares,  two  of  which  were  settled  by  the  testator 
in  the  following  terms,  viz* :  ^^  One-sixth  on  his  sister  A.,  in  life- 
rent; and  the  other  one-sixth  on  his  sister  B.,  also  in  liferent;  and 
the  principal  or  fee  of  the  said  two-sixths  so  to  be  lif erented  to  be 
paid,  on  the  death  of  any  of  his  said  sisters,  to  the  daughters  of  his 
brother,  and  of  his  sisters  C,  D.,  and  £.,  equally  among  them,  share 
and  share  alike."    Some  of  the  testator^s  nieces  having  died  during 
the  currency  of  the  liferent,  it  was  argued  on  behalf  of  the  sur- 
vivors, that  as  the  fee  was  destined  to  them,  not  nominatim  or  in- 
dividually, but  as  a  class,  and  by  description  only,  there  was  the  less 
reason  to  hold  that  the  right  to  it  was  intended  to  vest  when  the 
liferent  began  to  run,  more  especially  as  that  class  might  not  only 
be  diminished  by  intermediate  deaths,  but  increased  by  the  birth  of 
more  nieces  between  the  demise  of  the  testator  and  that  of  the  life- 
rentrix.    Lord  Jeffrey  had  no  doubt  that  every,  one  of  the  nieces 
surviving  the  testator  took  a  vested  right  to  a  share  of  the  fund, 
though  the  extent  of  the  share  might  be  affected  by  the  existence 
of  children  post  nates.    But  as  in  this  case  there  was  no  probability 
of  future  children  of  the  class,  his  Lordship,  on  the  authority  of  the 
case  of  Schenhnan  v.  Wilsmi  (6),  gave  decree  for  an  immediate 
vesting.    The  judgment  is  chiefly  remarkable  for  the  distinct 
enunciation  which  it  contains  of  a  principle,  the  importance  of 
which  will  be  seen  in  considering  the  cases  referred  to  in  our  next 
paragraph.    Referring  to  the  elements  of  intention,  which  were,  in 
his  Lordship's  opinion,  material  to  the  question  of  vesting,  he  said, 
^^  One  is,  that  there  is  here  no  ulterior  de^ination  of  the  fee  in  the 
event  of  the  failure  of  all  the  nieces  to  whom  it  is  expressly  pro- 
vided ;  and  the  other,  that  there  is  no  constitution  of  any  accrescing 
right  to  the  survivors  in  the  event  of  the  failure  of  some  of  them, 
although  provisions  for  such  accrescing  rights  are  made  in  other 

(a)  Colder  v.  Dickson^  4  June  1842,  {h)  Scheniman  y.  Wilsan.,  25  June 

4  D.  1365.    See  as  to  vestiiig  contin-      1828,  6  S.  1019. 
gent  on  the  birth  of  children,  tn/ra, 
Section  III. 


Colder  v.  Dick- 
won, 
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parts  of  the  settlement^  and  as  to  other  portions  of  the  trust  pro- 
perty" (a), 
nor  by  the  In  Smith  Y.  Lauder  (Jb\  and  Maxwell  v.  Wylie  (c)^  a  liferent 

that  one  of  the  interest  was  given  to  certain  persons  and  the  survivor  of  them ;  and 
also  an  in-  it  was  held  that  this  did  not  suspend  the  vesting  of  the  fee,  although 
feeT  "*    ^       it  involved  the  continuance  of  a  separate  usufructuary  interest  for 

two  lives.  MaxwelPs  case  involved  the  specialty,  that  the  residuary 
interest  lif  erented  by  the  testator^s  sisters,  as  already  explained,  was 
given  in  fee  to  the  testator^s  next  of  j%n,  to  whom  the  liferenters 
belonged.  The  Court  held  that  the  existence  of  a  liferent  interest 
was  not  incompatible  with  that  of  a  fee  in  the  same  person ;  and  on 
the  question  of  intention,  it  was  thought  that  it  would  be  too  violent 
a  construction  to  hold  that  the  testator^s  sisters  were  disinherited 
merely  because  they  were  made  recipients  of  the  life  interest,  more 
especially  as  they  had  been  expressly  instituted  heirs  of  the  rever- 
sionary estate,  in  their  character  of  next  of  kin  (d). 


Section  II. 

suspension  or  vesting,  consequent  upon  the  creation  op 

contingent  destinations. 


Bequest  con- 
tingent on  the 
Legatee's  sur- 
viving the 
period  of  des- 
tination does 
not  vest 


I.  Reversionary  Interest  tvith  a  Destination  over  or  Clause  of 

Survivorship. 

As  it  is  an  elementary  principle  in  the  law  of  vestbg,  that  a 
condition  annexed  to  a  gift  prevents  the  acquisition  of  a  vested  right 
prior  to  the  purification  of  the  condition, — ^it  follows  by  necessary  in- 
ference, that  wherever  the  payment  of  a  capital  sum  is  made  truly 
contingent  upon  the  uncertain  event  of  the  legatee's  survivance  of 
the  period  of  distribution,  the  legacy  will  not  vest  until  his  surviv- 
ance is  an  accomplished  fact,  but  will  lapse  in  case  of  his  pre- 
decease. This  simple  proposition  might  be  illustrated  by  supposing 
the  case  of  a  legacy  payable  to  A.  B.,  **in  the  event  of  his  surviving 


(a)  4  D.  1367.    See  also  Rutherjurd 
V.  Tumbull,  30  May  1821,  1  S.  37. 

(b)  Smith  V.  Tender,  80  May  1834, 
12  S.  646. 


(c)  MaxweU  v.  Wylie,  25  May  1837, 
15  S.  1005. 

(d)  15  S.  1011,  per  Lord  OilUes. 
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C.  D./'  to  whom  a  liferent  is  given.  But  this  is  not  a  style  of  con- 
tingent destination  likely  to  occnr  in  practice.  The  form  in  which 
an  equitable  interest  is  rendered  contingent  on  the  fiar^s  survivance 
of  the  period  of  distribution,  is  by  the  adjection  of  a  destination 
over  to  another  party,  to  take  effect  in  the  event  of  the  institute 
failing  to  survive  the  term  of  payment ;  or,  in  the  case  of  legacies 
to  a  plurality  of  persons,  by  taking  the  destination  to  these  parties 
jointly,  or  to  the  survivors  of  them. 

When  no  period  of  failure  is  specified,  the  natural  construction  Worfa  of  sur- 

,.  ..  .  ...      vivoMhip  are 

of  words  importing  a  destination  over  or  right  of  survivorship,  is  referable  to  the 
that  which  makes  them  have  reference  to  the  period  of  distribution ;  bution,  unless 
and  such  is  the  received  construction  according  to  the  decisions  of  tention  is  ma- 
our  Courts.    Those  enigmatical  remarks  upon  the  importance  of 
the  element  of  ^^  intention"  that  are  of  frequent  recurrence  in  the 
Beports,  mean  only  that  where  a  settlor  has  said  that  a  destination 
over  is  to  take  effect  in  the  event  of  the  legatee  predeceasing  Attn, 
the  vesting  is  immediate.    But  unless  the  legacy  is  given  over  with 
reference  to  some  specified  event,  the  presumption  is  that  the  contin- 
gent interest  of  the  substituted  legatee  remains  until  the  trust  expires. 

The  leading  case,  havingr  regard  to  the  attention  and  time  Richardiony. 

Donaldaon^M 

bestowed  upon  it  in  its  different  stages,  as  well  as  to  the  eminence  Trwuet. 
of  the  Court  by  which  the  ultimate  decision  was  pronounced,  is 
Richardson  v.  DonaldaorCe  Trustees  (a).  The  estate  was  burdened 
with  a  Uf erent  of  the  whole  residue  in  favour  of  the  settlor^s  widow, 
and  the  ultimate  purpose  of  the  trust  was  expressed  in  the  following 
terms : — ^^  I  will  and  direct  the  said  trustees  to  account  for,  pay  and 

divide,  or  convey the  whole  residue  and  remainder  of  my 

property,  subjects,  means,  and  estate,  heritable  and  moveable,  real 
and  personal,  or  proceeds  thereof,  after  the  death  of  the  last  liver  of 
me  and  my  said  wife,  equally  to  and  among  [five  persons  designated], 
equally,  or  share  and  share  alike,  and  to  their  respective  heirs  or 
assignees,  declaring  that  if  any  of  said  residuary  legatees  die  without 
leaving  lawful  issue  before  his  or  her  share  vest  in  the  party  or  parties 
so  deceasing,  the  same  shall  belong  to,  and  be  divided  equally,  or  share 
and  share  alike,  among  the  survivors  of  my  said  grandnephews,  etc." 

(a)  Richardson  ▼.  Danaldson^s  Trs.^      the  whole  Court,  20  July  1860,  22  D. 
decided  14th  Feb.  1862,  by  the  House      1527. 
of  Lords,  on  appeal  from  a  judgment  of 
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The  testator  was  survived  by  his  widow;  two  of  the  residuaiy 
legatees  died  during  the  currency  of  her  life  interest ;  and  the  ques- 
tion was,  whether  any  interest  vested  in  the  deceased  legatees.  A 
majority  of  the  judges  of  the  Court  of  Session,  putting  a  positive 
construction  upon  the  words  in  italics,  held  that  the  testator  meant 
by  that  expression  to  refer  the  operation  of  the  clause  of  survivor- 
ship to  the  tisual  period  of  vesting,  namely,  his  own  death.  But 
the  Court  of  Appeal,  taking,  as  we  think,  a  sounder  view  of  their 
meaning,  held  that  there  was  no  specification  of  a  determinate  period 
of  vesting,  and  that  the  presumption  was  for  postponement. 
Lord  Weet;  The  Lord  Chancellor  (a),  adopting  in  substance  the  opinion  of 

urysopimon.  ^^^  Lord  Justice-Clerk,  observed  that  it  was  a  settled  rule,  and  one 
which  had  been  established  both  in  England  and  in  Scotland,  that 
when  words  of  survivorship  were  used  in  a  will,  and  no  period  was 
specified,  it  was  to  be  presumed  that  the  period  meant  was  that  for 
the  distribution  of  the  funds.  When,  therefore,  a  testator  gave  a 
sum,  or  the  residue  of  his  estate,  to  be  paid  among  a  number  of 
persons,  and  he  then  referred  to  the  contingency  of  one  or  more  of 
those  persons  dying,  and  then  he  gave  the  same  sum  to  the  survivors, 
without  saying  at  what  period  the  survivcnrship  was  to  be  computed, 
then  on  that  simple  gift  those  who  survived  the  death  of  the  testator 
were  to  take,  because  in  that  cause  the  death  of  the  testator  would 
be  the  period  of  distribution.  Again,  by  parity  of  reasoning,  where 
the  sum  was  to  be  given  to  a  person  for  life,  and  after  his  death 
the  sum  was  to  be  distributed  among  a  class  of  persons,  or  the  sur- 
vivors, the  rule  was,  that  as  the  period  of  distribution  in  that  case 
would  be  the  death  of  the  lif erentrix,  then  the  survivorship  was  to 
be  calculated  at  that  date ;  and  accordingly,  until  the  death  of  the 
liferentrix,  the  shares  did  not  vest  in  the  surviving  legatees.  The 
period  of  distribution  was  thus  the  period  for  ascertaining  who  were 
the  survivors  intended  to  take. 
Destination  to  Before  entering  more  fully  into  the  cases  upon  the  construction 

AMigneOT"*"  of  Contingent  destinations,  it  will  be  necessary  to  premise  that  a 
il  ^  ll^^  destination  to  heirs,  or  heirs  and  assignees,  of  the  legatee,  is  not  in 
na^n*^  ^^^~     point  of  principle  a  destination  over,  to  the  effect  of  leaving  the 

vesting  of  the  reversionary  interest  in  suspense  during  the  sub- 
sistence of  the  life  interest;   the  heir  in  contemplation  of  law  is 

(a)  Lord  Westbury. 


J 
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identified  with  the  institute,  and  is  not  held  to  be  nominated  in  the 
character  of  a  favoured  person.  Destinations  to  heirs  are  usuallj 
inserted  with  the  view  of  preventing  a  lapse,  in  the  event  of  the 
legatee  predeceasing  the  testator.  After  there  is  a  possibility  of 
the  succession  vesting,  these  words  have  no  meaning,  or  mean  only 
that  the  succession  shall  vest;  being  simply  the  expression  of  the 
legal  doctrine  that  a  vested  interest  transmits  to  heirs  and  as- 
signees (a).  Accordingly,  it  will  be  seen  from  the  class  of  cases 
discussed  in  the  subsequent  sections,  that  a  destination  to  heirs  and 
assignees,  so  far  from  being  regarded  as  a  contingent  destination,  is 
held  to  create  a  strong  presumption  that  an  immediate  vested  in- 
terest was  intended  to  be  given. 

Thus,  where  a  lady  conveyed  the  sum  of  L.IOOO  to  trustees,  MarchbankaY. 
with  a  direction  to  apply  the  yearly  interest  as  an  annuity  to  her 
nephew  during  his  life,  the  principal  to  be  ^^  divided  and  applied" 
to  certain  other  legatees  named,  ^^  and  to  their  respective  heirs  in 
case  of  their  death,"  and  one  of  these  legatees,  Mrs  Brockie,  after 
surviving  the  testatrix,  died  before  the  expiration  of  the  life  interest, 
it  was  held  that  her  legacy  had  vested  on  the  death  of  the  testatrix, 
and  had  been  carried  by  Mrs  Brockie's  general  disposition  in  favour 
of  her  husband,  to  the  exclusion  of  her  next  of  kin  (6).  ^^  The  mere  Lord  Jeffrey's 
mention  of  her  heirs,"  said  Lord  Jeffrey,  Ordinary,  "  can  never,  ^^^^^^' 
after  the  cases  of  Crawford  and  Leitchy  warrant  the  supposition  that 
the  trust  was  created  in  any  degree  for  the  purpose  of  protecting 
the  conditional  institution  of  unknown  parties,  by  depriving  the 
only  named  fiar  of  the  power  of  disposal ;  it  being  manifest,  in  the 
Lord  Ordinary's  apprehension,  that  these  words  were  introduced, 
not  with  any  view  of  suspending  the  vesting,  but  solely  to  meet 
the  contingency  of  Mrs  Brockie  herself  predeceasing  the  testator, 
and  the  legacy  consequently  lapsing"  (c).  It  does  not  detract  from 
the  weight  of  this  decision,  that  the  cases  of  Russell  v.  Crawford* 9 
Trs.  (d)  and  Smith  v.  Leitch(e)y  on  which  the  Lord  Ordinary 
founded,  where  legacies  were  held  to  have  vested  in  a  last  substitute^ 
were  not  very  apposite  to  the  subject  of  decision, — a  circumstance 

(a)  See  joint  opinion  in  Richardson's  (c)  14  S.  524. 

case,  22  D.  1535,  which  on  this  point  (d)  Russell  v.  Crawford^ s  Trs.^  6 

is  not  affected  by  the  reversal.  Feb.  1824,  F.  G. 

(h)  Marchbanks  v.  Brockie,  18  Feb.  (e)  Smith  v.  Leitch,  2  June  1826,  4 

1836,  14  S.  521.  S,  659,  and  3  W  &  S.  366. 


s 
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wliich  was  noticed  by  the  Lord  J.-G.  Bojle  in  moving  the  affirmance 
of  the  Lord  Ordinary's  interlocnton  In  the  recent  case  of  Cochrane 
V.  Cochran^ s  Executors  (a)y  where  a  legacy  of  L.150  and  a  share 
of  residue  were  made  payable  to  John  Cochrane,  ^'or  his  heirs,'' 
six  months  after  the  testator^s  death,  and  when  the  same  was  freed 
from  the  liferent  right  of  his  sponse,  the  case  was  treated  as  one  of 
Meaning  of  first  impression ;  the  Lord  President  M^eill  remarking,  as  to  the 
HeJTs.  ^  meaning  of  the  phrase  ^^or  his  heirs,"  that  it  was  only  introduced 
for  the  purpose  of  preventing  the  lapsing  of  the  legacy.  We  may 
observe,  in  conclusion,  that  the  principle  of  decision  in  the  cases  of 
Marchbanis  and  Cochrane  is  quite  consistent  with  the  leading  case 
of  Bell  V.  Cheape(b)y  which  decided  that  a  legacy  to  a  parly, 
^^his  heirs  and  assignees,"  was  not  assignable  pending  the  period 
during  which  the  vesting  of  the  legacy  was  suspended  from  the 
operation  of  other  causes,  but  did  not  in  any  way  imply  that  the 
destination  to  heirs  and  assignees  contributed  to  produce  the  sus- 
pension. 
Snbseqiieiit  A  destination  to  the  ^^  children  "  of  a  legatee  must  be  construed 

destiiiAtioii  to  ,  ,      . 

Legatee's  Upon  different  principles  from  a  destination  to  heirs.    Where  the 

legatee  is  not  within  the  degree  of  relationship  to  the  testator  in 
which  a  conditional  institution  would  be  implied,  it  is  clear  that  an 
express  conditional  institution  of  the  legatee's  children  must  be  re- 
garded as  a  contingent  destination ;  but  where,  in  consequence  of 
the  legatee's  near  relationship  to  the  testator,  his  children  would  be 
entitled  to  daim  the  succession  as  implied  conditional  institutes 
upon  the  death  of  the  testator,  the  presumption  is  that  words  of 
conditional  institution  are  inserted  merely  ex  caiUoldj  and  not  for 
the  purpose  of  limiting  the  parent's  power  of  assignment.  It  is  true, 
the  implied  condition.  Si  sine  liberis  decesserity  is  sufficient  to  pre- 
serve the  interest  of  the  legatee's  children  until  the  term  of  vesting, 
where  that  is  deferred  to  a  period  subsequent  to  the  testator's  death ; 
but  the  suspension  must  result  from  some  other  cause,  and  not  from 
the  implied  condition  itself.  No  good  reason  can  be  assigned  for 
giving  a  different  meaning  or  effect  to  this  condition  when  it  forms 
the  subject  of  an  express  provision — expressio  eorum  quce  taciH 
insunt  nihil  operaiur.    The  view  here  taken  is  supported  by  the 

(a)    Cochrane  v.  Cochrane's  Exrs.,         (6)  Bell  v.  Cheape,  21  May  1845,  7 
29  Nov.  1864,  17  D.  108.  D.  614. 
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authority  of  two  well-considered  decisions  (a).  However,  where  mar- 
riage-contract provisions  are  so  expressed  as  to  give  a  vested  interest 
to  the  children  prior  to  the  dissolution  of  the  marriage,  an  express 
conditional  institution  of  the  issue  of  such  children  clearly  gives  a 
vested  interest  to  the  children's  issue  in  the  event  of  the  parents  pre- 
deceasing the  period  of  vesting,  contrary  to  the  principle  of  the  im- 
plied condition,  which  only  operates  in  favour  of  surviving  issue  (b). 

In  Robson  v.  Shirreff  (c),  a  destination  of  residue  to  children  Exceptional 
on  the  death  of  the  longest  liver  of  the  spouses,  with  remainder  to  dfircd.^" 
the  granter^s  husband  and  sisters  on  failure  of  issue,  was  held  to  have 
vested  in  the  children  a  morte  teatatoris ;  but  the  decision  turned 
upon  the  construction  of  some  rather  complex  provisions,  and  the  con- 
struction of  the  alterior  destination  was  not  very  material  to  the  real 
question  at  issue  between  the  parties.  The  case  of  Afamoek  v. 
Wilson  (d)y  where  heritable  and  other  property  was  destined  to  a 
lady  in  liferent,  and  to  her  four  daughters  and  their  respective  heirs 
and  assignees  in  fee,  with  the  benefit  of  survivorship,  may  also  be  con- 
sidered an  exceptional  case.  In  this  instance  there  was  no  creation 
of  a  trust ;  and  the  Court,  in  giving  the  fee  to  the  children  who 
survived  the  testatrix,  proceeded  upon  the  rules  of  construction  ap- 
plicable to  heritable  destinations,  where  the  presumption  is  always 
adverse  to  the  suspension  of  the  beneficial  interest  (e). 

We  proceed  now  to  take  a  rapid  survey  of  the  cases  in  which  Examples  of 
the  Court  has  applied  the  established  principle,  that  contingent  of Testmgoon- 
limitations  are  suspensive  of  vesting,  to  destinations  where  the  fee  3SS»S^^owr^ 
is  subject  to  the  burden  of  a  life  interest.     In  the  important  case  of 
Wright  V.  Ogilvie  (/),  where  there  was  a  series  of  substitutions  on 
failure  of  the  legatee,  the  judges  of  the  First  Division  were  unani- 

(a)  Pretty  v.  Newhigging^  1  Mar.  (d)  Mamock   v.    Wilson,    2  Mar. 

1864,  16  D.  667  ;  FouUs  v.  FouUs,  3  1855,  17  D.  536. 

Feb.  1857,  19  D.  362.    See  these  cases  (e)  Per  Lord  Deas,  17  D.  541.    Tbis 

stated,  infra,  p.  381.  case  will  probably  be  considered  as 

(6)  See  the  distinction  stated  by  oyerruled,  in  consequence  of  the  recent 

Prof.  Bell,  Pr.  §  1782.  decision  of  the  House  of  Lords,  mpra, 

(c)  Rohson  ▼.  Shirreff,  20  July  1853,  p.  349. 

15  D.  297.     Compare  this  with  Carter  (/)  Wright  v.  Ogilvie,  9  July  1840, 

v.  M'lntosh,  20  Mar.  1862,  24  D.  927,  2  D.  1537.    See  also  Home  v.  Home, 

where  the  effect  of  words  of  survivor-  28  Jan.  1807,  Hume  530 ;  Jordan  v. 

ship  is  distinguished  from  that  of  a  Dickson,  22  June  1809,  Hume,  268 ; 

mere  institution  of  issue.  Leitch  v.  LeitcKs  Trs,,  3  W.  &  S.  366, 

and  cases  cited,  infra,  p.  376. 
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Examples  of 
suspension 
consequent 
upon  clause  of 
nfrvioonAfp. 


Influence  of 
intention  in 
this  class  of 
cases. 


mouslj  of  opinion  that  the  capital  of  the  trust  fond  conld  not  vest 
until  the  death  of  the  trustei^s  widow^  who  held  a  life  interest  in  the 
estate ;  and  in  Rosa  y.  King  (a)^  the  same  result  was  held  to  follow, 
in  consequence  of  the  institution  of  a  series  of  heirs  in  a  trust  con- 
veyance of  heritable  property.  The  doctrine,  that  a  destination  oirer 
is  incompatible  with  the  acquisition  of  a  vested  interest  at  the  death 
of  the  testator,  had  already  been  recognised  by  the  Second  Division 
in  the  case  of  a  trust  settlement  of  moveable  property  for  behoof  of 
the  testator^s  daughter  in  liferent,  and  her  children  in  fee,  with  re- 
mainder to  the  testatoi^s  heirs  and  assignees  whatsoever  (() ;  and 
the  judgment  in  this  case,  which  proceeded  on  a  careful  review  of 
all  the  previous  decisions,  has  been  frequently  referred  to  as  a  ruling 
authority. 

Some  indication  of  the  principle,  that  a  clause  of  survivorship 
is  virtually  a  contingent  destination,  may  be  found  in  Bloomfieldv- 
Campbell  (c),  and  the  other  cases  noted  below ;  but  the  first  unequi- 
vocal recognition  of  the  doctrine  in  connection  with  the  class  of 
cases  under  consideration,  will  be  found  in  Lord  Medwyn's  opinion 
in  Eobertson  v.  Richardson  (d) — a  pure  case  of  residuary  destination 
to  nephews  and  nieces  in  liferent,  with  remainder  to  their  children 
in  fee,  and  to  the  survivors  in  case  of  death  without  issue.  That 
learned  judge,  in  delivering  the  judgment  of  the  Court,  took  occsr 
sion  to  observe,  that  in  the  case  of  a  trust  with  an  ulterior  destinar 
tion,  if  there  were  no  indication  of  an  opposite  intention^  the  Conrt 
would  not  easily  allow  that  destination  to  be  defeated  by  holding 
the  subject  of  the  bequest  to  vest.  If  tihere  were  no  trust,  the  pre- 
sumption against  immediate  vesting  was  weaker.  A  residue,  he 
thought,  would  not  vest  so  easily  as  a  bequest  or  legacy ;  the  one 
being  a  definite  sum,  the  other  being  indefinite,  and  dependmg  upon 
an  ultimate  result ;  the  payment  of  the  one  being  ex  sua  naturd  im- 
mediate, whereas  the  other  is  necessarily  postponed,  and  may  easily 
be  made  contingent  (e). 

The  late  Lord  Justice-Clerk  was  very  much  averse  to  the  recog- 
nition of  distinctive  principle  in  this  class  of  cases,  interfering  as  it 

(a)  Ross  V.  King,  22  June  1847,  9  1838,  1  D.  69  ;  and  CleUand  ▼.  Gray, 

D.  1827.  16  June  1839,  1  D.  1031. 

(6)  Mowbray  v.   ScougaU,  9  July  (d)  Robertson  v.  Richardson,  6  June 

1834,  12  S.  911.  1843,  6  D.  1117. 

(c)  BUxmfeld  v.  Campbell,  24  Nov.  (c)  6  D.  1126. 


Sec.  n.]  CONnNOENT  DESTINATIONS — ^LIFERENT  CASES.  355 

would  do  with  his  favourite  notion  of  referring  such  questions  to  the 
intention  of  the  testator,  construed  per  arbitriumjtuiieis ;  and  he  gave 
expression  to  his  dissatisfaction  in  the  subsequent  case  of  Wright  v. 
Fraser  (a).  But  the  suspensive  efficacy  of  survivorship  clauses  was 
very  soon  after  established,  and  extended  to  legacies  as  well  as  re- 
siduary bequests,  by  the  decision  of  the  first  Division  in  Newtony. 
Thomson  (b).  The  settlement  gave  the  interest  of  L.IOOO  to  a  lady 
as  a  liferent  annuity,  the  one-half  of  the  capital  to  be  equally  divided 
between  her  two  nieces,  "  or  the  survivor  of  them."  In  the  rubric 
it  is  somewhat  ambiguously  stated  that  the  interest  of  one  of  the 
nieces  who  predeceased  the  liferents,  after  conveying  all  her  pn,- 
perty  to  her  husband,  was  held  to  have  lapsed.  But  the  fact  is, 
that  the  Court  had  no  difficulty  in  sustaining  the  claim  of  the  sur- 
vivor to  the  whole  fund ;  for,  as  Lord  Fullerton  observed,  a  direc- 
tion of  this  kind  necessarily  excluded  the  possibility  of  one  of  the 
parties  defeating,  by  any  deed  prior  to  the  extinction  of  the  life- 
rent, the  absolute  right  attached  to  snrvivanoe  by  the  will  of  the 
testator ;  the  survivance  in  question  not  being  the  survivance  of  both 
legatees  at  the  time  of  the  testator^s  death,  but  the  survivance  of  one 
legatee  in  relation  to  the  other. 

The  interpi]ptation  of  the  destination  in  BichardaorCs  Trustee  v.  ^cA«^»** 
Cope  (c)  was  thought  to  be  attended  with  considerable  difficulty,  by 
reason  of  the  circumstance  that,  after  limiting  a  liferent  of  residue 
to  Mary  Bichardson,  a  married  lady,  and  the  fee  to  her  children, 
Andrew  and  Catherine,  with  a  clause  of  survivorship  in  the  event 
(which  happened)  of  the  death  of  one  of  them  without  issue,  the 
testator  proceeded  to  declare,  that  in  case  the  said  children  or  the 
survivor  should  not  have  arrived  at  majority  when  the  liferent  ex- 
pired, the  trustees  were  only  to  pay  them  the  interest  during  mino- 
rity, with  a  further  destination  in  the  event  of  either  of  them  dying 
childless  during  the  period  of  nonage.  The  Second  Division  ad- 
hered by  a  unanimous  judgment  to  the  principle  laid  down  in 
Newton!  s  case,  and  found  that  ^^  the  whole  residue  must  be  paid  to 
the  survivor  at  the  time  of  the  death  of  the  said  Mary  Richardson 

(a)  Wright  v.  Fraser,  16  Nov.  1843,         (c)  Richardson's  Tr.  v.  Cope,  8  Mar. 
6  D.  78.  1850, 12  D.  806. 

(b)  Newton  v.    Thomson,  27  Jan. 
1849,  11  D.  452. 
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(the  liferentriz),  in  consequence  of  the  death  of  Catherine,  withont 
issue,  before  the  term  of  payment "  (a). 
Whether  lute-         The  adjection  of  a  clause  of  survivorship  is  now  held  to  create 

rest  Tests  when  .*  1111      hi 

aU  the  joint  BO  absolute  a  presumption  for  postponement,  that  although  all  the 
predeceMed  legatees  maj  have  predeceased  the  liferenter,  and  there  can  there- 
tribation.  f  ore  be  uo  survivor  in  a  literal  sense,  the  Court  will  not  by  anticipa- 

tion declare  the  extent  of  their  rights,  pending  the  subsistence  of  the 
life  interest  {b).    How  far  the  beneficiaries  may  in  such  circum- 
stances anticipate  the  period  of  payment  by  mutual  agreement  will 
be  the  subject  of  consideration  in  the  next  Chapter. 
Variations  in  ^  several  of  the  decided  cases  the  destination  was  complicated 

po0^«^t  ^7  ^®  circumstance  of  the  liferent  interest  being  given  to  a  plurality 
of  persons  successively  (c),  or  jointly  and  to  the  longest  liver.  Such 
variations  in  the  liferent  destination  can  never  afiFect  the  decision  of 
the  question,  whether  the  beneficial  interest  in  the  capital  has  vested 
a  morte  testatoris.  Buchanan  v.  Doumie  (d)  and  Vines  v.  HiUcm  (e) 
are  examples  of  suspended  vesting  during  the  currency  of  joint  life- 
rents ;  the  cause  of  suspension  being  in  the  first  case  a  destination 
over,  and  in  the  second,  a  right  of  surviyorship.  In  Robertson  v. 
Houston  (/),  where  the  destination  occurred  in  a  marriage-contract 
giving  the  liferent  to  the  longest  liver  of  the  spouses  and  the  fee  to 
the  surviving  children,  the  period  of  survivance  was  held,  in  accord- 
ance with  settled  principle,  to  be  at  the  death  of  the  longest  liver, 
which,  it  was  observed,  must  be  the  terminus  in  view  of  the  testator 
in  a  deed  which  derived  its  whole  operative  qualities  from  the  event 
of  survivorship  {g), 

suspension  of  -Q.  Fee-simple  Interest  burdened  with  a  Fixed  Annuity. 

vesting  is  not 

There  does  not  seem  to  be  any  valid  reason  for  inferring  a  sus- 
pension of  vesting  from  the  fact  of  a  bequest  of  residue  being  bur- 

(a)  12  D.  867.    See  also  Walker  ▼.      1  D.  1031 ;  Wright  v.  Fraser,  16  Nov. 
Park,  20  Jan.  1869, 21  D.  286,  where      1848,  6  D.  78. 

the  effect  of  a  claiue  of  sanrivoiahip  (d)  Buchanan  v.  Downie,  12  Feb. 

was  explained  by  Loid  Justice-Clerk  1830,  8  S.  516. 

Inglis  (21  D.  291).  (e)  Vines  v.  HiUou,  13  July  1860, 

(b)  20    D.    1210,    per  Lord  Pr.  22  D.  1436. 

M*Neill,  in  Cattanach  v.  Thorn's  Exr,,  (/)  Robertson  ▼.  Hottston,  28  May 

2  July  1858,  20  D.  1206   (Second  1858,  20  D.  989. 

point).    Sup,  371.  (g)  20  D.  993,  per  Lord  Ivory. 

(c)  ClellandY.  Gray,  15  June  1839, 
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dened  with  an  annuity  of  moderate  amount;   for,  althouirh  the  pn8nmed;b&- 

,  ^^  caiiB6  Annuity 

trustees  may  in  certain  cases  be  under  an  obligation  to  retain  a  por-  may  be  cleared 
tion  of  the  capital  in  their  hands  as  a  security  for  the  annuity, — ^in 
which  case  the  fund  so  set  apart  will  fall  ultimately  into  the  resi- 
due (a), — yet  an  annuity,  especially  when  charged  on  residue,  does 
not  necessarily  deprive  the  fiar  of  the  usufruct  of  his  estate,  but, 
on  the  contrary,  may  be  cleared  off  by  means  of  a  present  pay- 
ment, or  secured  by  an  adequate  investment  (b).  Accordingly,  it 
was  observed  by  Lord  Cranworth,  in  Puraell  v.  Newbigging  (c), 
that  it  would  require  much  stronger  language  to  satisfy  the  Court 
that  there  was  an  intention  to  suspend  in  the  case  of  an  annuity 
than  in  that  of  a  liferent 

Of  course,  where  there  is  no  ulterior  destination  of  the  fee,  as  in  Where  distri- 
bution ex- 
the  case  of  Kerr  v.  James  (d),  the  fee  will  vest  a  morUj  in  ao-  preesiy  post- 

cordance  with  the  principles  that  have  been  already  fully  explained.  resoiTes  into 
The  distinction  in  the  law  of  vesting  between  annuity  and  life-  ^tonticMi. 
rent  cases,  only  arises  in  the  event  of  the  deed  containing  an  ulterior 
destmation ;  in  which  case,  there  is  not  the  same  absolute  presump- 
tion for  suspension  during  the  life  of  the  annuitant  that  would  exist 
in  the  case  of  a  lif  erenter.  Nor  wiU  a  clause  by  which  the  payment 
of  the  capital  is  postponed  to  the  death  of  the  annuitant^  even 
when  coupled  with  a  destination  over,  or  to  survivors,  be  decisive 
of  the  matter  of  vesting;  for  the  question  being  mainly  one  of 
degree,  the  Court  must  be  guided  by  the  apparent  intention  of  the 
testator  {e). 

In  addition  to  the  cases  of  Parselly  Kerry  and  Watsonj  already  Exampiea  of 
cited— in  all  of  which  the  residue  was  held  to  have  vested  a  morte  ^^^^ 
teetatorisj  notwithstanding  the  addition  of  a  destination  over, — ^we 
may  refer  to  the  two  earlier  cases  of  DoMe  v.  Milne  (/)  and  Bruce 
V.  Moir  (jr),  the  one  relating  to  a  provision  of  heritage,  the  other  to 

(a)  Davidson  ▼.  Dobiej  and  Grieve's  (d)  Kerr  v.  James^  12  Feb.  1858, 

case,  infra,  20  D.  662. 

(6)  WiUon  v.  Beveridge^  81  Jan.  (e)  Watson  v.  MacdougaU,  4  June 

1838,  11  S.  848 ;  Davidson  v.  Dobie,  1866,  18  D.  971. 

13  Feb.  1828,  6  S.  636 ;  Grieve's  Trs.  (/)  Dobie  v.  MUne,  13  Feb.  1828, 

V.  Bethune,  9  June  1830,  8  S.  896  ;  6  S.  636. 

Forsyth  v.  KUgour,  16  Dec.  1864,  17  (g)  Bruce  v.  Moir,  28  June  1833, 

D.  208.  11  S.  799. 

(c)  Pursell  V.  Newbigging,  10  May 
1866,  2  Macq.  276. 
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Examples  of 
suspended 


the  residue  of  moveable  estate,  and  in  which  annuities  were  held  to 
create  no  bar  to  the  subsistence  of  an  immediate  vested  interest  in 
the  fiar.  In  the  more  recent  cases  of  I!  Amy  v.  NicoUofia  Tr».  (a) 
and  Dickaon  v.  HaJbert  (b)^  the  presumption  was  also  held  to  be 
for  immediate  vesting.  In  the  former  case  accordingly,  the  lega- 
tees were  found  entitled  to  an  immediate  payment,  upon  the  sur- 
viving annuitant  agreeing  to  renounce  her  interest. 

The  cases  in  which  the  vesting  of  legacies  has  been  held  to  be 
ves^g^^  vir-  suspended  during  the  currency  of  annuities,  have  generally  pro- 

tue  of  T^ftgfai.— 

tor's  intention,  ceeded  upon  some  specialty  indicative  of  intention.  In  the  cases 
of  Provan  and  Johnston^  which  we  shall  afterwards  have  occasion  to 
consider  (c),  the  annuities  were  settied  on  married  ladies ;  and  the 
fee,  being  destined  to  their  children,  was  necessarily  retained  to  pre- 
serve the  interest  of  children  nasdturu  The  same  explanation 
may  be  given  of  the  case  of  ThornhiU  v.  Macpherson  (d).  In  other 
cases  the  vesting  was  held  to  be  suspended,  because,  by  the  express 
terms  of  the  settiement,  the  fund  was  to  be  paid  over,  on  the 
deatii  of  the  annuitant,  to  tiie  surviving  institute  at  that  time  (e). 
So  also,  in  Pearson  v.  Casaamajor  (/),  a  direction  to  pay  certain 
parties,  or  the  aurvivora  of  them,  when  the  capital  sums  ^^  become 
tangible  by  the  death  of  the  said  annuitants  respectively,"  was 
jusdy  held  to  import  a  postponement  of  vesting  as  well  as  of  pay- 
ment. The  subsequent  appeal  and  application  of  the  judgment  (^) 
did  not  affect  the  questi<Hi  of  vesting.  Those  cases,  however,  are 
all  exceptional  in  tiieir  character,  and  do  not  invalidate  tiie  proposi- 
tion, that  the  creation  of  annuities  affords  a  very  slender  presump- 
tion for  suspended  vesting. 


Postponed 
liferents  are 
contingent  on 
snrvlvanoe} 
and  the  right 
does  not  Test 


m.  Vesting  of  Postponed  Life  Interests. 

A  liferent  being  in  its  own  nature  a  purely  personal  privilege, 
incapable  of  transmission  to  heirs,  and  ea  m  termini  contingent  on 


(a)  VAmy  v.  NieoUoiCs  Trs,^  6  Dec. 
1850,  13  D.  240. 

(6)  Dickson  v.  Halbert^  13  Feb. 
1851, 13  D.  675. 

(c)  Provan  v.  Provan ;  Johnston  v. 
Johnston^  stated  tn/ra,  p.  364. 

(d)  ThornhiU  y.  Macpheraon^  20 
Jan.  1841,  3  D.  394. 


(c)  Ferris  v.  Ferric,  23  Feb.  1849, 
11  D.  704 ;  Robertson  y.  Davidson,  24 
Nov.  1846,  9  D.  152. 

(/)  Pearson  v.  Cassamajor,  16  Dec. 
1836,  15  S.  275. 

(9)  See  8  01.  &  Fin.  94 ;  2  D. 
1020,  1  Rob.  217. 
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the  sarvivance  of  the  usufractuary,  can  never  be  acquired  as  a 
vested  right  until  the  commencement  of  the  period  of  actual  enjoy- 
ment (a).  Accordingly,  a  contingent  or  postponed  liferent  cannot 
vest  until  the  occurrence  of  the  event  upon  which  the  opening  of 
the  succession  is  contingent.  For  example,  if  one  liferenter  is 
substituted  for  another,  his  right  will  vest  upon  the  extinction  of 
the  previous  usufructuary  interest ;  and  the  death  of  one  of  two 
joint  liferenters  will  convert  the  survivor^s  pro  indiviso  half  share 
into  a  simple  liferent.  The  principle  is  illustrated  by  the  case  of 
Thorn  V.  Thorn  (6),  where  lands  were  conveyed  by  ante-nuptial 
contract  to  the  wife's  father  in  liferent,  and  at  his  death  to  the 
spouses  in  conjunct  fee  and  liferent,  and  to  the  longest  liver  in 
liferent  for  the  husband  his  liferent  use  only ;  and  the  marriage 
was  dissolved  by  the  wife  being  divorced  during  her  f ather^s  life- 
time. The  Court,  implying  the  rule  laid  down  by  Stair  and  Bank- 
ton,  that  the  injured  party's  rights  consequent  upon  divorce  are 
the  same  as  would  emerge  in  the  event  of  survivance,  found  that 
the  husband  was  entitled,  after  the  death  of  his  father-in-law,  to 
the  entire  usufruct  of  the  estate. 

In  liferents  to  several  parties  jointly,  the  right  of  survivorship  yesting  of 
is  implied ;  and  the  fee  will  accordingly  not  open  until  the  death  and  BnrviTor- 
of  the  longest  liver.  On  the  other  hand,  a  conveyance  to  a 
plurality  of  persons  for  their  liferent  use  severally,  or  in  shares, 
will,  according  to  the  received  rules  of  construction,  vest  only  a 
pro  indiviao  interest  in  each  of  the  liferenters,  defeasible  upon  his 
death.  In  the  case  of  Tulloch  v.  Wehh^  however,  where  the  con- 
veyance was  to  a  brother  and  sister  in  liferent,  for  their  liferent 
use  allenarly,  with  a  destination  over,  subject  to  the  declaration 
that  the  yearly  rents,  profits,  etc.,  should  be  paid  to  the  liferenters 
during  their  lifetime,  share  and  share  alike.  Lord  Moncreiff  held 
that  a  right  of  accrescion  was  intended  to  be  given,  by  reason  of 
certain  words  in  the  ulterior  destination,  indicating  an  intention 
that  the  fee  should  not  open  tmtil  the  death  of  the  longest  Uver  (c). 
As  to  the  mode  of  vesting,  the  principle  seems  to  be  that  each 

(a)  Fiiidlay  v.  Macintyre,  11  Dec.  (c)    Tulloch   v.    Welsh,    23    Nov. 

1849,  12  D.  326.  1838,  1  D.  94. 

(6)  Thorn  V.  Thorn,  11  June  1852, 
14  D.  861. 


^    I 
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liferenter  has  a  vested  but  defeasible  right  to  his  own  share,  and 
a  spes  successioniB  to  the  share  of  his  co-lif erenter.  The  cases 
to  which  reference  has  been  made  in  connection  with  the  subject 
of  the  postponed  vesting  of  fee-simple  interests,  present  many  in- 
stances of  the  creation  of  liferent  rights  jointly  and  in  succession. 
Examples  of  the  usual  style  of  conjunct  liferent  destinations  in 
trust  settlements  will  be  found  in  the  cases  noted  below  (a). 

m.  Effect  of  a  Power  of  Disposal  in  suspending  that  Vesting. 

case^th?'?^^  To  avoid  unnecessary  repetition,  we  refer  to  the  previous 
SSS  the^^'  chapter  on  the  constitution  and  execution  of  powers  of  this  descrip- 
G**^'  *d*  *^^°  (^)'  from  which  it  will  be  seen  that  the  existence  of  a  power 
Donee.  of  disposal,  however   broad,  does  not,  when  accompanied  by  a 

destination  over  in  default  of  exercise  of  the  faculty,  vest  a  right 
of  fee  in  the  donee  of  the  power.  Such  being  the  case,  it  is  obvious 
that  the  vesting  of  the  fee  (which  is  conditional  on  the  exercise  of 
the  power)  must  remain  suspended  during  the  lives  of  the  granter 
and  donee  of  the  power.  Such  at  least  appears  to  be  the  necessary 
result,  where  a  trustee  gives  a  power  of  disposal  to  a  liferenter, 
to  be  exercised  by  settlement  or  disposition  mortis  causa  {c)» 
But  if  the  donee  has  exercised  the  power  by  an  irrevocable  deed,  his 
liferent  will  not  prevent  the  fee  from  vesting.  A  power  of  dis- 
posal extending  over  a  limited  portion  of  a  succession  will  not  have 
the  effect  of  suspending  the  vesting  of  the  residue,  as  to  which  no 
such  power  has  been  given  (d). 
Effect  of  a  It  is  Scarcely  necessary  to  add,  that,  in  the  event  of  the  death 

failure  to  exe-  ,  ,  .  i     'ii 

oate  the  power,  of  the  liferenter  without  having  executed  the  power,  the  fund  will 
not  vest  in  his  representatives,  but  in  the  next  of  kin  or  residuary 
legatees  of  the  grantor  of  the  power  {e).  And  even  a  grant  of  the 
liferent  of  a  succession,  coupled  with  a  power  of  appropriating  so 
much  of  the  capital  as  may  be  necessary  for  the  maintenance  of 
the  grantee,  does  not  vest  the  fee,  as  regards  his  succession,  in  the 

(a)  Johnston  v.  Johnston,  9  June  1868,  20  D.  989 ;  Marder's  Trs-  v. 

1840,  2  D.  1038  ;  Maxwell  v.   Wylie,  Harder,  30  Mar.  1863,  15  D.  633. 

25  May  1837,  15  S.  1005 ;  Newhigging  (d)  See  Donaldson's  Trs,  v.  A/ac- 

V.  PurseU,  9  Mar.  1858,  15  D.  489.;  dougaU,  20  July  1860,  22  D.  1527. 

Robertson  v.  Houston,  28  May  1858,  (c)  DHL  v.  Houston's  Trs,,  7  Dec. 

20  D.  989.  1839,  2  D.  214,  2  Rob.  298;  Alves  r. 

(6)  Chapter  XXII.  (I.  500).  Alves,  8  Mar.  1861,  23  D.  712. 

(c)  Robertson  v.   Houston,  28  May 
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lif erenter ;  aad,  accordingly,  the  unappropriated  surplus  will  fall  to 
the  granter^s  heirs  on  the  expiration  of  the  liferent  (a). 

It  appears  to  be  settled  by  authority,  that  the  existence  of  a  Whether  the 
power  of  distribution  unexercised,  does  not  prevent  the  iinmediate  family  provi- 

sioii  is  affected 

acquisition  of  a  vested  interest  by  the  class  amongst  whom  the  b^  a  power  of 

succession  is  to  be  distributed  (b) ;  although  here  the  extent  of  the 

individual  interests  is  contingent  not  only  on  the  number  of  persons 

that  may  be  comprehended  in  the  class  at  some  future  time,  but 

also  on  the  discretion  of  the  donee  of  the  power.    In  such  cases,  it 

seems  an  abuse  of  language  to  speak  of  the  individual  members  of 

the  class  taking  a  vested  interest  in  the  succession.    However,  it 

is  settled  that  the  individual  interest  does  vest,  though  the  extent 

of  the  interest  is  wholly  uncertain  (c).    It  would  seem  that  a  power 

of  distribution  and  selection  from  an  indefinite  class  of  persons 

may  be  competently  exercised  before  the  arrival  of  the  period  of 

division;  and,  in  that  case,  we  presume  the  exercise  of  the  power 

would  create  a  vested  interest  in  the  selected  beneficiaries  (d). 


Section  HI. 

DOCTBmE  OP  PB0VI8I0NAL  VESTDSTO  WHEN  THE  SUGCEBSION  18 
CONTINGENT  ON  THE  BIBTH  OF  CHILDBEN. 

The  rule  applicable  to  this  class  of  cases  is,  that  a  provision  to  Proyiaions  to 
all  the  children  of  a  family  vests  in  the  children  as  a  class,  from  in  the  hmhy 
the  time  that  the  settlement  comes  into  operation ;  but  that  the  aooording  to 
right  of  any  individual  child  to  a  definite  share  is  provisional,  and  notwi^tand^ 
subject  to  the  emerging  claims  of  post  natal.    The  period  when  the  ^^^y  of^Sre 
succession  vests  in  the  children  as  a  class,  depends  on  the  character  <^^^™^ 
of  the  provision,  and  on  the  party  from  whom  it  proceeds.     Legacies, 
for  example,  vest  at  the  death  of  the  testator,  and  the  representa- 
tives of  children  predeceasing  that  event  will  have  no  claim  (e). 

(a)  Sprot  V.  Pennycook,  12  June  16  D.  218 ;  Fyffe  v.  Fyffe,  13  July 

1855,  17  D.  840.  1841,  3  D.  1205. 

(6)  Cowan  y.   Crawford,  20  Jan.  (c)  See  next  section. 

1837,  15  S.  399  ;  Watson  v.  Marjon-  (d)  M'Cormach  v.  Barber,  25  Jan. 

hanks,  17  Feb.  1837,  15  S.  587  ;  Lord  1861,  23  D.  398. 

Rutherfurd*B  Note  in  BaUlie  v.  Seton,  (e)  Biggar^s  Tr,  v.  Biggar,  17  Nov. 
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Beattie'M  Trs.  v. 
Cooper'a  Trs. 


An  interest 
vests  in  eaoh 
indiyidual 
child  from 
birth  or  from 
the  period 
when  the 
settlement 
takes  effect 


Mairiag^ntract  provirions  muecored,  and  payable  at  the  dis- 
solution  of  the  marriage,  follow  the  same  role  as  legacies.  Estate 
conveyed  by  marriage-contract  or  relative  disposition  to  trustees  for 
behoof  of  the  children  of  the  family,  vests  at  the  birth  of  the  first- 
bom  child  provisionally ;  and  the  existence  of  a  liferent  right  in 
one  or  both  of  the  parents,  according  to  the  usual  tenor  of  such 
destinations,  does  not  suspend  the  vesting  of  the  fee  in  the 
child  or  children  of  the  marriage  (a).  A  direct  conveyance  to 
the  spouses,  restricted  to  liferent  use,  and  to  the  children  in  fee, 
contained  in  a  nuuriage^ntract  or  relative  disposition,  is  governed 
by  the  same  rules  as  a  conveyance  to  trustees,  on  the  principle 
that  the  party  having  the  liferent  interest  is  a  trustee  for  the 
children  (6). 

These  principles  may  be  collected  with  tolerable  certainty  from 
the  decisions  prior  to  1862 ;  but  as  the  questions  involved  in  them 
had  never  been  very  directly  raised,  the  First  Division,  in  the  case 
of  Beattiea  Trustees  (c),  took  occasion  then  to  reconsider  the  whole 
law  in  regard  to  the  vesting  of  equitable  interests  given  to 
unborn  children.  The  propositions  laid  down  in  the  preceding 
paragraph  embrace  the  substance  of  the  judgment  of  the  Court  in 
that  case.  Elements  of  di£ScuIty  which  attend  the  explication  of  the 
rights  of  children's  representatives  in  consequence  of  the  adoption 
of  the  rule  of  immediate  vesting,  are  forcibly  pointed  out  in  the 
opinion  of  Lord  Curriehill,  by  whom  the  judgment  was  de- 
livered (d).  Nevertheless,  both  on  principle  and  authority,  their 
Lordships  were  of  opinion  that  the  uncertainty  as  to  the  existence 
of  future  children  was  no  bar  to  the  acquisition  of  a  vested  and 
indefeasible  right  in  those  who  were  already  bom.  The  cases 
upon  which  reliance  was  placed  were  Falconer  v.  Monerieff  («), 
where  the  children's  right  was  recognised  during  the  subsistence  of 
the  marriage  in  a  question  with  the  f  ather^s  creditors ;  Watson  v. 


1858,  21  D.  4 ;  Wood  v.  Wood,  18 
Jan.  1861, 23  D.  338. 

(a)  BeaUie'i  Trs.  v.  Cooper^s  Trs,, 
infra, 

(6)  See  also  Fyffe's  case,  3  D.  1206 
(Legacy  to  a  person  and  his  *'  family  ")• 

(c)  Beatd^s  Trs,  v.  Cooper's  Trs., 
14  Feb.  1862,  24  D.  535. 


{d)  24  D.  634. 

(c)  Falconer  v.  Monerieff,  20  Jan. 
1825,  3  S.  455.  The  point  decided 
here  seems  to  have  been  substantially 
the  same  which  occurred  in  the  lead- 
ing cases  of  Herries,  Farquhar,  ^  Co., 
Browning,  and  Goddard ;  as  to  which 
see  Chapter  XXXV.,  p.  198. 
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Marjoribanks  {a)y  a  leading  case^  where  a  deed,  in  execution  of  a 
power  of  division  among  children,  was  held  to  be  inept,  on  the 
ground  of  the  omission  to  appoint  a  share  to  the  representatives  of 
a  child  who  died  during  the  subsistence  of  the  marriage ;  and  a 
dictum  of  Lord  Braxfield  (i),  to  the  effect  that  a  ^^  fiduciary  fee" 
has  all  the  qualities  of  an  equitable  interest  under  a  trust.  To 
these  we  may  add  Lord  Jeffrey's  decision  in  Colder  v.  Dicks<my  in 
which  the  nature  of  the  interest  of  children  post  nates  was  much 
considered  (c) ;  and  the  concurring  judgments  of  Lord  Fullerton 
and  the  First  Division  in  Forbes  v.  Luckie  (d). 

As  a  consequence  of   the  principle  that  interests  given  to  Bight  of  re- 
a  family  vest  in  the  children,  although  the  succession  opens  during  of  cuidren 
the  subsistence  of  the  marriage,  it  follows  that,  in  the  ultimate  the  period  of 
division,  e.^.,  at  the  dissolution  of  the  marriage,  the  legal  (e)  or 
testamentary  (/)  representatives  of  children  who  were  in  existence 
after  the  right  vested,  may  claim  a  share. 


Where  the  period  of  distribution  is  fixed  by  the  testator  him-  ^^  y^* 

.  .  ...  penod  the 

self  to  be  at  a  time  when  there  is  a  possibility  of  the  birth  of  oivifion  of 

^  -^  the  fund 


future  children,  the  childr^i  in  existence  at  that  time  have  a  right  should  take 

,  •     M  place. 

to  call  upon  the  trustee  to  denude  in  their  favour,  and  the  Court  will 
not  impose  upon  them  the  condition  of  finding  caution  (g).  If  no 
period  of  distribution  is  fixed,  it  would  seem  that  the  trust  must  be 
kept  up  until  the  dissolution  of  the  maniage,  or  the  death  of  the 
parent  to  whose  children  the  provision  is  granted.  However,  where 
the  provision  has  been  to  all  the  children  of  a  lady  of  advanced  age, 
the  Courts  have  authorized  payment  to  be  made  to  the  existing 
children  if  any  (A),  or  to  the  conditional  institute  (%)  upon  caution 
to  repeat.  A  bequest  to  the  lawful  heirs  of  a  party  was  held  to  mean 
those  alive  at  the  testator^s  death ;  and  the  executors  were  not  entitled 

(a)    Watson   v.   Marjoribanks^   17  (/)  Forbes  v.  Luckie^  supra. 

Feb.  1837,  16  S.  586.  {g)  Biggar's  Trs.  v.  Biggar,  17  Nov. 

(h)  In   Preston  v.  Welwood,  1791,  1868,  21  D.  4 ;  Wood  v.  Wood,  supra. 

Bell's  Oct.  Ga.  198.  (h)  Scheniman  v.  WUson,  26  June 

(c)  Calderr.  Dickson,  4^  June  18i2,  1828,  6  S.  1019.  In  Hardman  v. 
4  D.  1365 ;  and  see  Scott  v.  Scott,  7  Guthrie,  6  June  1828,  6  S.  920,  tihe 
Bell,  157,  per  Lord  Brougham.  children  were,  in   somewhat  similar 

(d)  Forbes  v.  Luckie,  26  Jan.  1838,  circumstances,  held  entitled  to  an  ali- 
16  S.  374.  mentary  allowance  out  of  the  fund. 

(e)  Beattie's  Trs.  v.  Cooper's  Trs.,  (t)  Blackwood's  case,  11  S.  699. 
supra,  2d  and  5th  points  ;  Watson  v. 

Marjoribanks,  supra. 
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Effect  of 
saryiTorabip 
clauses,  etc.} 
in  causiDg  a 
suspension. 


Liferent  and 
fee,  with  des- 
tination over. 


Fee  burdened 
with  an  an- 
nuity. 


Effect  of  a 
conditional 
institution  of 
issue  of  mem- 
bers of  the 
class. 


to  retain  the  fund  in  order  to  provide  for  the  possibility  of  the 
birth  of  other  heirs  in  the  same  degree  of  relationship  (a). 

The  vesting  of  a  provision  to  children  of  a  family  may  be  sus- 
pended by  the  operation  of  a  destination  over  to  survivors^  or  to 
other  parties,  according  to  the  principle,  and  subject  to  the  limita- 
tions stated  in  the  last  section.  Where  there  is  a  liferent  right  ex- 
tending over  the  entire  subject,  ulterior  destinations  will  be  held  to 
refer  to  the  termination  of  the  liferent,  and  the  vesting  wiU  be  sus- 
pended until  that  time  (i).  Inthecaseofam.uities,thepresumption 
rather  is  for  immediate  vesting  (c).  The  first  point  was  the  subject 
of  consideration  by  the  whole  Court  in  Boyle  v.  E.  of  Glasgow^ s 
Tra.  (d) ;  though  in  reality  the  case  could  not  be  attended  with  any 
difficulty,  since,  by  the  terms  of  the  destination,  the  fee  was  given 
on  the  death  of  the  surviving  spouse  to  the  children  then  existing. 
In  regard  to  annuities,  the  most  authoritative  decision  is  Pursell  v. 
Netvbigging,  as  decided  on  appeal  (e),  where  Lords  Cranworth  and 
St  Leonards  laid  down,  that  the  existence  of  an  annuity  charged  on 
the  fee  would  not,  in  ordinary  circumstances,  necessitate  a  suspen- 
sion. In  the  previous  cases  of  Provan  v.  Provan  (/)  and  Johnston 
V.  Johnston  (^),  where  the  vesting  of  provisions  in  favour  of  a  class 
of  children  was  held  to  be  suspended,  the  period  of  distribution  was 
expressly  postponed,  and  payment  was  directed  to  be  made  to  the 
survivors  in  the  one  case,  and  in  the  other  to  the  survivors  and  th^ 
heirs ;  so  that  tiie  contingent  destination  was,  by  the  express  terms 
of  the  deed,  made  referable  to  the  expiration  of  the  annuity. 

It  is  a  frequent  subject  of  provision  in  bequests  to  children  of  a 
family,  that  in  the  event  of  any  of  the  children  dying  and  leaving 
issue,  such  issue  shall  succeed  to  the  parents.  Where  the  bequest 
vests  from  birth  in  the  children  as  a  class,  this  clause  makes  no  alter- 
ation on  the  rights  of  the  issue  of  a  deceased  child ;  where,  on  the 


(a)  Pearson  v.  Corrie^  28  June 
1825,  4  S.  119. 

(b)  See  Broomfield  v.  CampbeU^  24 
XoY.  1885, 14  S.  51,  where  the  provisions 
were  declared  not  to  be  payable  until 
after  the  father^s  death,  and  the  sur- 
viving children  were  conditionally  in> 
stituted;  Stirling  v.  Baird's  Trs.,  12 
Nov.  1851, 14  D.  20 ;  Boyk  v.  Earl  of 


Glasgow's  Trs,,  14  May  1858,  20  D. 
925. 

(c)  Pursell  V.  Newhigging^  infra. 

{d)  Supra^  note  (6). 

(e)  PurseU  v.  Newligging^  10  May 
1855,  2  Macq.  273 ;  see  276. 

(/)  Provan  v.  Provan^  14  Jan.  1840, 
2  D.  298. 

{g)  Johnston  y.  Johnstonj  9  June 
1840,  2  D.  1038. 
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other  hand,  the  term  of  vesting  is  postponed  and  a  child  predeceases 
that  term,  the  effect  of  the  clause  seems  to  be  exactly  equivalent  to 
that  of  the  implied  condition  si  sine  liberis.  A  clause  instituting  the 
issue  of  children  dying  before  a  certain  term  is  not  to  be  construed 
as  a  disinherison  of  the  heirs  of  those  children  who  die  without  issue; 
or,  which  is  the  same  thing,  as  implying  that  the  shares  of  those 
who  die  without  issue  do  not  vest  (a). 

The  subsistence  of  a  power  of  division  does  not  prevent  the  fund  diyision. 
from  vesting  in  the  class  amongst  whom  it  is  to  be  divided,  where 
these  are  children  of  a  family  (2>).     But  it  is  otherwise  in  the  case 
of  a  general  power  to  distribute  amongst  relatives,  which  necessarily 
implies  a  right  of  selection  as  well  as  of  division  (c). 

It  deserves  to  be  considered,  whether  destinations  to  children  of 
a  family  should  not  be  regarded  as  joint  destinations,  passing  to 
survivors  by  accrescion,  subject  to  the  claims  of  issue  in  virtue  of 
the  condition  si  sine  liberis.  This  is  a  simpler  view  than  that  which 
was  taken  in  Beatti^s  Trs. ;  and  it  is  supported  by  at  least  one  case, 
Burnett  v.  Burnett  (d),  where  a  fund  provided  to  the  younger  chil- 
dren of  a  landed  proprietor  was  held  to  vest  in  the  surviving 
younger  children,  to  the  exclusion  of  the  eldest  son,  who,  on  the 
alternative  view,  would  have  succeeded  to  a  portion  of  the  shares 
of  children  who  predeceased  the  period  of  distribution. 


Section  IV. 

SUSPENSION  OF  VESTING  WHEKE  THE  SUCCESSION  IS  CONTINGENT 
UPON  THE  ATTAINMENT  OF  MAJOBITT  OB  MARBIAGE. 

Next  to  the  preservation  of  life  interests,  the  most  usual  cause  intiodactorj. 
of  postponement  of  the  period  of  distribution  is  the  direction,  so  f  re* 
quently  met  with  in  family  settlements,  to  retain  the  capital  of  chil- 

(a)  This  point  was  noticed  in  Beat-         (li)  Watson  v.  Marjoribanks,  17  Feb. 

tie's Trs.Y, Cooper's Trs.,2^J). 63^.  As  1837,  16  S.  686;  Woody.  Wood,  18 

to  whether  the  expression  of  the  implied  Jan.  1861,  23  D.  338;  Beattie's  TVs, 

condition  si  sine  liberishaatk  snspensiye  v.  Cooper's  7V«.,  tU  supra.  ^ 

operation  in  regard  to  the  shares  of  le-  (c)  M^Cormach  v.  Barber,  26  Jan. 

gatees  who  have  children  bom  to  them,  1861,  23  D.  398. 
see  p.  362,  stq>ra.  (d)  4  Mar.  1864,  16  D.  780. 
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Varioiu  forms 
of  postpone* 
ment  haying 
reference  to 
status  of 
Legatee. 


Conyentional 
majority. 


Snoh  vari- 
ances do  not 
affect  Testing. 


dren's  provisions  nntfl  the  attainment  of  majorify^  either  hj  the  indi- 
vidual legatee  or  the  whole  family.  The  chief  difficulty  in  this  daas 
of  cases  consists  in  ascertaining  whether  the  testator  intended  to  post- 
pone the  period  of  division  to  an  uncertain  period,  ccmtingent  upon 
the  arrival  of  the  children  at  majority^  separately  or  collectively ;  or 
whether,  on  the  other  hand,  he  meant  to  create  an  absolute  vested 
interest  emerging  on  his  death,  qualified  only  by  provisions  for 
securing  the  fund,  and  protecting  it  against  the  results  of  accident 
or  improvidence  during  the  p^od  of  nonage. 

Among  the  innumerable  cases  which  have  arisen  upon  the  con* 
struction  of  settlements  reirulatin£C  the  ri£rhts  of  children  durinc 
minority,  there  are  n«my  wS^^ngh  Solving  specialties  inZ 
character  of  the  interest  given,  do  not  materially  affect  the  vesting 
of  the  provisions.  Thus  it  is  a  frequent  condition  in  testamentary 
settlements,  that  tihe  shares  of  daughters  shall  be  payable  at  mar- 
riage or  majority,  whichever  shall  first  happen ;  as  in  WeUwooifs 
Trs.  V*  Boswdl  (a),  where  the  settlement  of  an  estate  was  made 
contingent  on  the  marriage  of  a  daughter  with  consent  of  trustees. 

In  other  cases,  the  testator  names  a  period  of  life  different  from 
that  of  legal  majority,  as  the  term  at  which  payment  shall  be  made, 
and  which  has  sometimes  been  termed  conventional  majority  (6) ;  as 
in  the  cases  of  Blackwood  v.  Dykes  (c),  where  trustees  were  directed 
to  hold  heritable  property  for  behoof  of  the  testator's  son  until  he 
should  arrive  at  the  age  of  25  years,  when  they  were  to  convey  the 
property  to  him ;  and  Reid  v.  Coates  {d\  where  a  residue  was  made 
payable  to  the  heir  on  his  attaining  the  age  of  27.  In  other  cases 
the  period  of  division  has  been  fixed  with  reference  to  the  age  of  one 
of  the  children  of  the  family ;  as,  for  example,  on  the  youngest  child 
attaining  majority  {e\  or  the  age  of  18  (/),  or  the  age  of  36  {g). 
It  is  scarcely  necessary  to  remark,  that  the  substitution  of  a  conven- 


(a)  Wellwood's  Tr».  v.  Boswell^  21 
June  1851,  13  D.  1211. 

(6)  Adam  y.  Adam's  TVs.,  30  Mar. 
1861,  23  D.  859 ;  see  862. 

(c)  Blackwood  v.  Dykes^  26  Feb. 
1833,  11  S.  443 ;  Adam  y.  Adam,  su- 
pra, where  majority  was  conyentioii- 
ally  fixed  at  the  age  of  25. 

(d)  Beid  y.  Coates,  10  Mar.  1809, 
F.  C.    See  also  Bdl  v.  Mown,  1749, 


M.  6332 ;  and  Burnett  y.  Forhes,  1788, 
M.  8105,  where  the  age  of  majority  was 
anticipated. 

(e)  Scheniman  v.  WUson^  25  June 
1828,  6  S.  1019. 

(/)  Clark  y.  Paterson,  5  Dec.  1851, 
14  D.  141. 

(g)  Brown  v.  Campbell,  16  Mar. 
1855, 17  D.  759. 
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tional  term  in  place  of  the  legal  age  of  majority  is  of  no  importance 
as  an  element  in  the  determination  of  questions  as  to  suspension. 

There  is  another  element  which  may  generally  be  disregarded  ^^^^'tTiT*' 
wherever  minority  is  the  occasion  of  postponement.  We  refer  to  JirouSstonce 
the  circumstance  of  a  liferent  being  interposed,  and  thereby  causing  °'  ^^  f^^^ 
a  further  postponement  of  the  period  of  division.  The  observations  |j*®^^?*®^ 
which  have  already  been  made  regarding  the  effect  of  postponement 
to  a  time  certain,  relieve  us  from  the  necessity  of  proving  that  a 
clause  merely  postponing  payment  during  the  currency  of  a  life 
interest,  unaccompanied  by  a  limitation  to  survivors  or  other  contin- 
gent destination,  does  not  per  ae  suspend  the  vesting  of  the  bene- 
ficial interest.  Accordingly,  if  the  period  appointed  for  payment  is 
dependent  both  upon  the  expiry  of  a  liferent  and  the  attainment  of 
majority,  and  if  there  is  such  contingency  in  the  destination  as  will 
necessitate  a  suspension  of  vesting  during  minority  only,  the  suc- 
cession will  vest  at  majority.  The  expiry  of  the  liferent  during  the 
minority  of  the  fiar  will  not  accelerate  the  vesting  of  the  succession, 
nor  will  the  continuanceof  the  liferent  after  the  beneficiaries  are  major 
prevent  the  acquisition  of  a  vested  interest  (a).  If,  however,  the 
contingent  destinations  are  intended  to  cover  the  event  of  a  failmre, 
either  during  minority  or  during  the  subsistence  of  the  liferent,  the 
vesting  will  necessarily  be  deferred  until  the  exhaustion  of  both  the 
periods  of  contingency.  In  a  systematic  exposition  of  the  law,  it  is 
more  conducive  to  clearness  to  consider  each  ground  of  postponement 
separately.  But  in  practice  it  will  be  found  that,  as  the  presump- 
tion for  the  suspension  of  vesting  is  much  stronger  in  the  case  of  a 
condition  by  which  payment  is  made  contingent  on  the  attainment 
of  majority,  than  in  the  case  of  a  mere  suspension  for  the  benefit  of 
a  lif erenter,  the  construction  of  the  provision  with  reference  to  vest- 
ing is  virtually  determined  by  the  former  element. 

It  was  at  one  time  maintained  that  the  maxim  of  the  civil  law.  The  Legatee's 

majority,  al- 

diea  incertas  pro  conditione  habetur^  appUcable  in  its  original  accep-  though  an  tm- 
tation  to  matters  of  contract,  ought  to  be  applied  inflexibly  to  the  is  not  conciu- 
interpretation  of  clauses  postponing  payment  in  deeds  of  settlement,  question  of  in- 
A  rigorous  extension  of  the  maxim  would  doubtless  have  relieved  pend. 
the  Court  from  all  difficulty  in  dealing  with  the  class  of  cases  under 
consideration.      Kights  emerging  at  majority  or  marriage  being 

(a)  Matthew  v.  Scott,  21  Feb.  1844,  6  D.  722. 


368  VESTING  OF  POSTPONED  INTERESTS.      [Ch.  XLIV. 

affected  with  a  radical  nncertaintj  bs  to  whether  the  beneficiaiy  shall 
ever  attain  the  status  upon  which  payment  is  made  dependent,  it 
would  f oUoWy  if  effect  were  given  to  the  masdm^  that  in  every  family 
settlement  making  provision  for  the  care  of  the  property  of  minors, 
the  period  of  vesting  must  be  coincident  with  the  period  of  division. 
It  will  be  seen  that  this  is,  in  f  act,  the  rule  of  construction  applied 
to  general  and  special  legacies^  as  well  as  specific  provisions  of  herit- 
able property.  But  in  the  case  of  destinations  of  residue  it  was 
seen  that  the  strict  application  of  the  maxim  would  lead  to  injustice ; 
because,  unless  the  settlement  provided  in  express  terms  for  the 
contingency  of  failure  during  the  period  of  minority,  the  effect  wsSy 
that  the  residuaiy  interest  would  in  that  event  fall  as  a  lapsed  suc- 
cession to  the  next  of  kin,  instead  of  devolving,  as  the  settlor  pro- 
bably intended,  upon  the  heirs  of  the  residuaiy  legatee  or  his  sur- 
viving co-legatees.  Naturally,  therefore,  the  leaning  of  the  Court 
has  been  in  favour  of  the  principle  of  vesting  a  morte  testatoris.  It 
has  accordingly  been  laid  down,  without  derogating  from  the 
authority  due  to  the  rule  as  to  dies  incertusy  as  presumptive  of  post- 
poned vesting,  that  slight  evidence  of  a  contrary  intention  on  the 
part  of  the  testator  shall  suffice  to  overcome  the  presumption,  and 
fix  the  period  of  vesting  as  at  his  death. 

In  the  further  elucidation  of  the  subject,  it  will  be  convenient 
to  classify  the  cases  with  reference  to  the  character  of  the  interests, 
the  postponement  of  which  is  in  question. 

1.  Postponed  Residuary  Interest^  either  (I)  witJwut  a  contingent  Des~ 
tinationy  or  (2)  toith  a  Destination  over  or  Clause  of  Survivorship. 

It  is  gumtio  ^'  ^  ^®  decided  cases  falling  under  the  first  division  of  this 

7        t     4* 

whShOT  a  xwi-  Section,  the  element  of  intention  does  not  appear  to  have  been  much 

J^Xi^it^^i-  regarded.     Torrie  v.   The  Kin^s  Remembrancer  (a)  is  a  leading 

asromin* tiiat  ^^^^^o^^J-    The  testator  had  appointed  the  residue  of  his  heritable 

there  is  no  and  moveable  estate  to  be  paid  over  to  his  two  natural  children, 

subsequent  ^  ^  ' 

destination.  "  equally  betwixt  them,  share  and  share  alike,  and  their  heirs  and 
assignees,''  the  provisions  being  declared  "  not  to  be  payable  until 
they  shall  respectively  attain  the  age  of  majority  or  be  married.** 
Both  children  survived ;  one  died  a  minor.  No  provision  was  made 
for  the  application  of  the  accruing  interest.     This  fact,  coupled 

(a)  Torrie  v.  The  King's  Remembrancer,  31  May  1832,  10  S.  697. 


>1 

I' 
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with  the  conditional  institution  of  heirs  and  assignees  (a),  was  sup- 
posed to  be  so  manifestly  suspensive  of  vesting,  that  the  point  was 
conceded;  and  the  argument  for  the  surviving  residuary  legatee 
rested  on  the  doctrine  of  the  jus  accrescendi  in  joint  destinations. 
But  the  Court  were  clear  that  this  was  not  a  joint  destination,  and 
that  no  interest  vested  in  the  deceased  residuary  legatee  by  his  surviv- 
ing the  testator.  They  accordingly  preferred  the  testator's  next  of 
kin  to  the  lapsed  residue.  However,  in  ClarKs  Ears.  v.  Pateraon  (6),  Destination  to 
a  destination  to  ^^  heirs  and  assignees "  of  the  residuary  legatees  signees  of  the' 
was  held  rather  to  afford  an  indication  of  intention  that  the  shares  dUm  thauhe 
should  vest  immediately.  Here  the  trustees  were  directed  to  "  pay  ^Jmrne^ 
or  apply  "  the  residue  amongst  the  children  nominatim  and  nascituri^  ^*®^y- 
^^  their  heirs  and  assignees,  share  and  share  alike,"  when  the 
youngest  child  had  attained  the  age  of  18  ;  and  this  direction  was 
followed  by  a  clause  of  survivorship,  to  be  operative  in  the  event  of 
any  of  the  children  "  dying  intestate,  and  without  heirs  of  their 
bodies,  before  receiving  payment."  One  of  the  daughters  having 
died  before  the  period  of  payment,  after  surviving  the  testator,  the 
Court  held  that  her  share  had  vested  in  her  husband,  as  legal 
assignee,  under  the  destination  to  heirs  and  assignees.  ^^  I  appre- 
hend," said  Lord  Fullerton,  ^^  that  when  a  legacy  is  so  granted  that 
the  legatee  has  the  power  of  testing  upon  it,  or  assigning  it,  to  all 
intents  and  purposes  that  legacy  vests,  unless  there  is  the  strongest 
evidence  of  an  intention  that  it  shall  not  vest.  All  that  we  have 
here  is  a  postponed  term  of  payment,  coupled  with  these  considera- 
tions— ^that  there  is  a  power  of  assigning  and  a  power  of  testing  (c)." 

Where  there  are  elements  of  true  contingency  in  the  destination,  Effect  of  con- 

.  .  ,  ditions. 

in  addition  to  the  postponement  of  payment,  the  vesting  will  be 
suspended  during  the  subsistence  of  the  contingent  interest.  This 
principle  is  illustrated  by  a  recent  case,  in  which  trustees  were 
directed  to  divide  the  succession  on  the  youngest  daughter  attaining 
majority,  subject  to  a  proviso,  that  if  any  of  the  children  succeeded 
to  property  exceeding  by  L.3000  the  value  of  his  share,  such  share 

(a)  This  was  clearly  a  mistake.    A  the  direction  was  to  hold  for  behoof; 
destination  to  the  legatee^s  heirs  has  no  and  cases  cited  tn/ra,  p.  874-5. 
suspensive  efficacy.    Supra^  p.  350.  (c)  14  D.  145  ;  see  also  Queen's  Re- 

(b)  Clark's  Exrs.  v.  Paterson^  5  Dec.  membrancer  v.  Dougall^  12  Feb.  1841, 
1851, 14  D.  141.    See  also  Hamilton  v.  8  D.  548. 

Dougall,  12  Feb.  1841. 3  D.  548,  where 
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should  be  divided  amongst  the  snrvivon.  The  Coort  ruled  that  the 
shares  oonld  not  vest  a  morte  testaiorUy  except  subject  to  the  con- 
dition of  forfeiture  in  the  event  of  the  beneficiary  succeeding  to  other 
property  (a). 

2.  That  a  destination  over,  either  to  the  surviving  legatees  or  to 
a  third  party,  is  suspensive  of  vesting,  is  a  proposition  so  firmly  fixed 
in  our  practice,  that  it  becomes  unnecessary  in  this  place  to  enter 
upon  a  review  of  the  cases  in  which  it  has  been  recognised ;  more 
especially  since,  in  the  case  of  payment  being  at  the  same  time  post- 
poned to  majority  (where  the  concurrence  of  two  separate  elements 
of  contingency  was  involved),  it  would  be  quite  hopeless  to  straggle 
against  the  application  of  the  rule.  It  may  be  sufficient  to  menticxi 
that,  in  the  following  instances  of  a  residuary  destination  to  children 
in  shares  payable  at  majority,  with  a  destination  over,  the  vesting 
was  held  to  be  suspended  till  the  period  of  payment ; — ^viz^  in 
Stewards  7V«.  v.  Stewart  (6),  where  there  was  a  contingent  destina- 
tion to  the  settlor^s  brother  in  the  event  of  there  being  no  children 
surviving  the  period  of  payment;  in  the  case  of  Blackwood y. 
Dykes  (c),  where  the  trust  was  for  conveyance  to  a  second  son  at 
the  age  of  25,  with  remainder,  in  the  event  of  his  death  before 
attaining  actual  possession  of  the  estates,  to  his  issue,  whom  failing, 
to  the  testator^s  heirs  and  assignees  whatsoever ;  and  in  Wright  v. 
Ogilvie  (d)y  where  there  was  a  contingent  destination,  in  the  event  of 
failure  of  children  to  a  widow,  in  alimentary  liferent,  with  remainder 
to  the  testator^s  assignees,  and  a  destination  over.  The  same  rule 
was  applied,  in  the  case  of  Ogilvie  v.  Cuming  (e)y  to  a  destination  of 
the  residue  of  heritable  and  moveable  estate,  with  this  variation,  that 
the  institute  having  died  after  majority^  but  before  receiving  pos- 
session of  the  estates,  the  Court  preferred  the  next  heir-substitute 
to  the  institute's  legal  representatives,  on  the  ground  that  the  words 
of  the  destination  imported  a  proper  substitution.  In  the  following 
cases,  the  residue  was  given  to  a  plurality  of  persons,  with  the 
benefit  of  survivorship ;  and  the  vesting  was  in  every  instance  held 


(a)  Cunningham  y.  Cunningham^  6 
July  1858,  20  D.  1214. 

(6)  Stewart's  Trs.  v.  Stewart,  17 
July  1851,  13  D.  1387. 

(c)  Blackwood  v.  Dykes,  26  Feb. 
1833,  11  S.  443. 


(d)  Wright  v.  OgUvie,  9  July  1840, 
2  D.  1357. 

(e)  Ogilvie  v.  Cuming,  27  Jan.  1852, 
14  D.  363.  SeeakoCanipM/v.  Camp- 
bell,  3  Dec.  1852, 15  D.  173 ;  Croom's 
Trs.  y.  Adams,  30  Nov.  1859, 22  D.  45. 
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to  be  postponed  till  the  period  of  payment^  from  the  necessity  of 
preserving  the  contingent  interest  of  the  survivors  nnimpaired ; — 
viz.,  in  Greig  v.  Johnston  (a)y  and  in  Campbell  v  Reid  (b)y  where^ 
however,  the  yearly  interest  for  each  term  was  held  to  belong  to 
the  children  surviving  such  term,  as  it  accrued ;  and  finally,  in  the 
case  of  Walker  v.  Park  (c),  where  a  clause  of  survivorship  was 
found  to  have  the  effect  of  suspending  the  vesting,  notwithstanding 
the  direction  to  employ  the  annual  proceeds  of  the  estate  In  the 
maintenance  and  education  of  the  beneficiaries. 

However,  it  was  laid  down  in  two  recent  cases,  that  a  general  Where  right 

.  has  vested  in  a 

destination  to  the  testator^s  children,  payable  to  the  survivors  at  a  famihf,  subject 
period  fixed  with  reference  to  the  majority  of  the  children,  vesta  in  sumyonhip, 
them  as  a  class  from  the  time  of  the  testator^s  death.    Although,  Tivor  takes  an 
therefore,  the  interests  of  the  individual  children  cannot  be  said  to  ^^od  right 
vest  a  mortey  on  account  of  the  uncertainty  as  to  the  extent  of  the 
interest,  yet  if  that  uncertainly  should  be  removed  by  the  death  of 
all  the  children  except  one^  before  the  period  of  division,  there  is  no 
longer  any  obstacle  to  prevent  the  complete  vesting  of  the  succession 
in  the  last  survivor.    This  is  the  import  of  the  cases  of  Cattanach 
V.  Thomas  Exrs.  (d),  where  the  succession  was  given  to  the  only 
child  and  fieir  of  the  last  survivor^  who  had  died  in  minority ;  and 
Maitland^s  Trs,  v.  M^Dermaid  (c),  where  the  residue  was  given  to  the 
testamentari/  heir  of  the  last  survivor,  dying  in  minority,  in  prefer- 
ence to  the  truster's  next  of  kin.    The  Lord  J.-C.  Inglis  observed, 
^^  It  is  beyond  all  doubt  that  the  beneficial  interest  in  the  truster's 
estate  was  vested  in  his  children  as  a  class ;  though,  by  the  provisions 
of  other  clauses,  that  vesting  may  be  postponed  as  regards  some  of 
the  children,  and  as  regards  others  it  may  suffer  defeasance  (/). 

IL  Postponed  Legacies  of  Quantity  and  Special  Provisions, 

In  this  class  of  cases,  the  conflict  between  theory  and  intention.  Summary  of 
which  was  maintained  for  a  long  period  with  varying  success,  has  the  decisions  on 
been  productive  of  great  imcertainty  in  the  administration  of  the 

(a)  Greig  v.  Johnston,  1  July  1833,  (d)  Cattanach  v.  Thorn's  Exrs.^  2 

6  W.  &  S.  406,  affirming  9  S.  806.  July  1858,  20  D.  1206  (First  point). 

(&)    Campbell   v.    Reid,    12    June  (e)  MaitlancPs  Trs,  v.  M'Bermaid, 

1840,  2  D.  1084.  15  Mar.  1861,  23  D.  732;  see  p.  384, 

(c)  Walker  v.  Park,  20  Jan.  1859,  in/ra, 
21  D.  286.  (/)  23  D.  786. 
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law.    The  presumption  against  a  lapse  is  certainly  weaker  in  the 
case  of  a  legacy  than  in  the  case  of  a  residuary  share ;  f  or^  while  a 
lapsed  residuary  legacy  falls  into  the  residue^  a  lapsed  residuary 
share  necessarily  passes  to  the  next  of  kin  as  intestacy^ — a  result 
which  can  scarcely  be  supposed  to  have  been  within  the  contemplation 
of  the  testator.    Without  pretending  to  reconcile  all  the  authorities, 
we  believe  the  import  of  the  decisions  on  the  vesting  of  postponed 
legacies  may  be  fairly  represented  in  the  following  propositions, 
premising  that  we  deal  at  present  only  with  postponement  till  mar- 
riage or  majority ;  the  subject  of  postponement  with  a  view  to  the 
security  of  life  interests  having  already  been  thd  subject  of  discussion 
in  a  previous  section : — (1.)  A  declaration  that  legacies  are  to  bear 
interesty  or  that  interest  is  to  be  exigible  or  payable  during  minority, 
is  held  to  raise  a  presumption  that  the  testator  intended  the  provi- 
sion to  vest  a  mortey  though  such  intention  be  not  expressly  de- 
clared.    A  direction  to  hold  for  behoof  of  children  in  minority, 
seems  to  be  equivalent  in  effect  to  a  direction  to  pay  interest, 
especially  if  the  fund  is  made  chargeable  with  their  maintenance. 
(2.)  A  destination  to  heirs  and  assignees  of  the  institute  also  imphes 
vesting  a  matie  testatoris.     (3.)  Where  a  legacy  is  given  jointly, 
or  in  shares^  to  all  the  children  of  a  family^  payable  at  majority  or 
marriage,  the  provision  vest  at  majority,  and  are  payable  when, 
from  the  death  of  the  parent,  or  other  circumstances,  the  number 
of  the  beneficiaries  entitled  to  succeed  is  finally  ascertained;  and, 
on  principle,  it  may  be  laid  down,  that  the  conditional  institution  of 
the  surviving  children  would  also  be  suspensive  of  vesting  until  the 
period  of  payment.     (4.)  It  would  seem  that  a  legacy  given  to  a 
party  simply,  without  substitution  or  other  qualification,  payable  at 
majority,  does  not  vest  till  payment,  as  in  this  case  there  is  no  indi- 
cation of  intention  to  exclude  the  application  of  the  rule  that  con- 
tingent interests  do  not  vest. 
^  ti^*  ?h  ^i^h'         ^'  Notwithstanding  the  recognition  of  the  rule,  that  "  majority" 
legacy  shall      and  "  marriage  "  are  conditions  suspensive  of  vesting,  in  the  cases 

bearmterect  x         i  v        i  i         .     .  •      i 

of  Sempill  (a)  and  Home  (6),  where  the  distinction  between  simple 

(a)   SempiU  v.   SempiU,   1792,   M.  (b)  Home  v.  Home,  28  Jan.  1807, 

8108,  decided  that  a  power  of  antici-  Hume,   680 ;    ovemiling  Bumttt  r. 

pating  the  period  of  payment  was  no  Forbes,  1783,  M.  8106.    These  early 

proof  of  an  intention  to  give  a  vested  cases  are  of  no  authority,  and  it  is 

interest.  needless  to  conunent  upon  them. 
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postponement  and  contingency  was,  for  the  first  time,  clearly  estab- 
lished^— ^the  intention  of  the  testator  was  very  soon  after  brought 
in  as  a  disturbing  element.  Thus,  in  Wood  v.  Burnetts  Trs.  (a), 
where  legacies  of  L.IOOO  each  were  bequeathed  to  the  children  of 
a  stranger,  the  produce  thereof  to  be  accounted  for  yearly^  and  the 
principal  sum  transferred  to  each  legatee  as  soon  as  he  arrived  at 
the  age  of  majority ;  and  the  children  all  died  minor, — ^the  Court 
held,  that  the  beneficial  interest  had  vested  a  morte  testcUorisy  so  as 
to  be  transmissible  to  their  representatives.  The  principle  here  laid 
down,  that  a  direction  to  pay  interest  from  the  testator's  death  im- 
plies a  vested  right  in  the  capital,  is  supported  by  several  deci- 
sions (b)  ;  and  it  has  been  decided,  where  there  was  a  destination 
to  survivors,  that  the  vesting  was  not  postponed  beyond  the 
period  when  interest  was  payable.  In  Kennedy  v.  Crawford  (c), 
the  testator  directed  his  trustees  to  make  payment  to  the  younger 
children  of  his  son,  Peter  Crawford,  of  the  sum  of  L.2000  "  equally 
amongst  them,  with  the  lawful  interest  thereof,  from  the  first  term 
of  Whitsunday  or  Martinmas  after  the  said  Peter  Crawford's  death, 
should  that  happen  before  the  children  should  arrive  to  majority ; 
my  said  trustees  employing  the  interest  of  that  sum  from  the  time 
of  my  death,  for  the  maintenance,  clothing,  and  education  of  the 
said  younger  children  during  their  respective  pupillarities  and 
majorities;"  and  to  divide  the  capital,  as  soon  as  the  youngest 
arrived  at  majority,  amongst  the  surviving  children.  The  Court 
were  much  divided  in  opinion,  as  to  whether  the  legacies  vested  at 
the  death  of  the  testator ;  but  it  was  finally  determined  by  a  majority, 
that  the  shares  had  vested,  and  were  arrestable  before  the  period 
of  payment;  the  Lord  Pr.  Boyle  observing,  that  when  a  sum 
was  appointed  to  be  paid  with  lawful  interest  from  the  testator^s 
death,  that  implied  that  the  sum  itself  was  to  be  paid  as  well  as  the 
interest ;  and  that  as  to  the  direction  to  apply  the  interest  in  the 
maintenance  of  the  children,  and  to  pay  up  the  capital  when  the 
youngest  child  should  attain  majority,  that  went  only  to  the  manage- 
ment, and  not  to  the  question  of  vesting  (d).     So  also  in  the  case 

(a)  Wood  V.  Bumetfs  Trs.,  2  July  (c)  Kennedy  v.  Crawford^  20  July 

1818,  Hume,  271.  1841,  8  D.  1266. 

(6)  Matthew  v.  Scott,  21  Feb.  1844,  (d)  3  D.  1270. 

6  D.  718  ;  Kennedy  v.  Crawford,  and 
Ralston  v.  Ralston,  infra. 
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of  Balston  v.  BaUtan^  where  a  legacy  was  made  payable  to  one 
child,  whom  f  ailing,  to  two  others,  or  to  the  mnricorj  ^^  with  the 
interest  thereof  from  tax  months  after  my  death,  payable  the  said 
interest  to  their  legal  goardians  for  their  behoof,"  the  principal  beii^ 
payable  at  the  period  of  majority, — ^the  Second  Division  held  anani- 
mously,  that  the  right  to  the  legacy  Tested  in  the  institute  ^m  his 
survivance  of  the  testator  (a). 
Whetherdirec-        In  HcomUon  Y.  Douqall  lb\  the  trustees  were  directed  to  hAd 

tion  to  hold  f or  1 1  \-       ,   ,      ..     -     ,  , 

behoof  of  the  residue  of  moveable  estate  for  behoof  of  the  trusters  natural 

minor  chUdron  .        .  i  •  «  « 

is  equivalent     daughter  during  her  minority y  subject  to  the  payment  of  an  annuity; 
to  pay  interest  and  the  trustees  were  further  directed  to  avail  themselves  of  any 
favourable  opportunity  for  investing  the  funds  on  heritable  security, 
for  behoof  of  his  daughter  and  the  heirs  of  her  body;  whom  failing, 
to  his  own  lawful  heirs.    The  daughter  having  died  in  minority, 
without  issue,  the  estate  was  claimed  by  the  Crown,  who  maintained, 
on  the  authority  of  the  cases  of  Wood  v.  Burnetts  Trs.  (c),  and  Hard^ 
man  v.  Guthrie  (</),  that  a  jus  erediti  vested  in  the  daughter,  and 
was  transmitted  to  the  Grown  as  ultima  haeres.    The  judges  appear 
to  have  leant  to  the  opinion  that  there  was  a  vested  interest  in  Miss 
Dougall,  but  found  it  unnecessary  to  decide  the  point ;  being  of 
opinion  that  the  destination  implied  a  substitviionj  which  would  carry 
the  estate  to  the  truster^s  heir-at-law  upon  the  death  of  the  daughter 
without  issue. 
Destination  to         2.  With  regard  to  the  effect  of  a  destination  to  heirs  and  assignees 
Aed^ees"       of  the  legatee,  we  may  refer  to  our  remarks  on  the  case  of  Clark  v. 
tention  to  gi^e   Potsrson  (e)y  in  the  previous  part  of  this  section.    The  import  of 
^Bt^latereet  ^^®  decision  is,  that  a  bequest  of  residue  to  one  or  more  parties,  and 
their  ^^  heirs  and  assignees,"  vests  a  morte  testatoris.    The  case  of 
Bell  V.  Cheape  (/),  in  which  the  construction  of  those  important 
words  was  settled  by  a  decision  of  the  whole  Court,  is  quite  con- 
sistent with  Clark  v.  Paterson ;  for  the  Court  decided  only  that  the 

(a)  Ralston  v.  RaUton^  8  July  1842,  (d)  Hardman  v.  Guihrie^  6  June 

4  D.  1496.  See  also  WiUon  y.  Wilson,      1828,  6  S.  920. 


9  July  1842,  4  D.  1603,— a  somewhat  (c)  Clark  v.  Paterson,  5  Dec.  1861, 

special  case.  14  D.  141. 

(6)  Hamilton  v.  DougaU,  12  Feb.  (/)  Bell  v.  Cheape,  21  May  1846, 

1841,  3  D.  648.  7  D.  614. 

(c)  Wood  V.  BumetVs  Trs,,  Hume, 
271. 
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legacy  was  not  assignable  until  it  vested ;  and  in  this  case  the  legacy 
could  not  vest  a  morte  testatorisy  being  expressly  made  contingent 
upon  the  failure  of  a  lif erentrix  without  issue  her  surviving.  There 
does  not  seem,  therefore,  to  be  any  good  reason  for  doubting  that  a 
bequest  to  a  legatee,  his  heirs  and  executors,  becomes  immediately 
assignable  on  the  legatee's  survivance,  notwithstanding  the  post^ 
ponement  of  payment  till  majority. 

3.  We  proceed  to  notice  the  case  of  a  joint  legacy  bequeathed  Bequeet  to 
to  children  of  a  family,  and  payable  at  majority  or  marriage,  with  famUy,  payable 
reference  to  the  question,  whether  the  intention  is  to  benefit  the  marriage, 
children  alive  at  the  death  of  the  testator  only,  or  to  continue  the 
trust  so  as  to  include  those  who  may  be  afterwards  bom.  On  this 
point  the  cases  of  Scheniman  and  Biggar^s  Trustee  may  be  compared. 
In  Schenimaria  case  a  liferent  was  given  to  the  mother,  the  fee 
being  payable  to  the  children  after  the  youngest  had  attained 
majority;  and  the  structure  of  the  settlement  clearly  evinced  an 
intention  to  include  all  the  children  of  the  lif  erentrix.  However, 
when  the  case  came  into  Court,  Mrs  Scheniman  consented  to  the 
capital  being  paid  over  to  the  children  then  in  existence ;  and  as 
she  was  then  48  years  of  age,  and  her  youngest  child  was  26,  the 
judges  thought  there  could  be  no  reasonable  objection  to  an  antici- 
pation of  the  period  of  vesting,  and  appointed  the  trustees  to  denude, 
on  security  being  found  for  payment  of  the  life  interest,  and  also 
for  the  eventual  interest  of  any  other  grandchildren  of  the  testator 
that  might  be  bom  (a).  The  case  of  Biggar^s  Trustee  v.  Biggar  {h) 
was  materially  different.  The  testator,  by  his  codicil,  gave  the 
whole  residue  of  his  estate  to  his  wife  in  fee,  with  a  conditional 
institution  in  favour  of  the  children  of  his  son  John  Biggar,  and 
the  survivor  of  them ;  whom  failing,  to  John  Biggar  himself.  The 
testator  survived  his  wife ;  and  the  question  was,  whether  the  suc- 
cession opened  to  the  grandchildren  surviving  the  testator.  Here 
there  was  no  provision  for  a  continuing  trust,  or  for  the  accumula- 
tion of  interest ;  and  no  postponement  of  the  period  of  payment 
until  the  majority  of  the  children.  In  view  of  these  circumstances, 
the  First  Division  were  of  opinion  that  the  intention  was  to  benefit 
the  children  surviving  the  longest  liver  of  the  spouses.    The  fact 

(a)  Scheniman  v.  Wilson^  26  June  (&)  Biggar* s  Tr.  v.  Biggar^  17  Nov. 

1828,  6  S.  1019.    See  p.  863,  mpra,        1858,  21  D.  4. 
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Effect  of  sub- 
aeqoent  des- 
tinatioDJi. 


Where  there  is 
no  erideDoe  of 
a  contrary  in- 
tention, a  le- 
gacy payable 
at  maiority, 
etc.,  does  not 
▼est  until  that 
period 


that  the  postponement  of  vesting  woold  exclude  the  possibility  of 
the  testatoi^s  son  succeeding  under  the  ulterior  destination,  was  also 
taken  into  view  as  an  element  in  the  detennination  of  the  testator^s 
intention.  As  the  majority  of  the  Court  were  satisfied  that  the 
period  of  distribution  had  already  arrived^  it  was  of  course  unneces- 
sary in  that  view  to  exact  security  for  the  interest  of  future  duUdmii. 
On  this  point,  however,  Liord  Deas  took  a  dififerent  view,  holding 
that,  although  the  surviving  grandchildren  were  entitled  to  be  put 
into  possession  of  the  fee,  their  shares  were  subject  to  abatement, 
in  the  event  of  new  interests  emerging  by  the  birth  of  other  children 
in  the  family  (a). 

With  regard  to  the  import  of  a  clause  of  survivorship  or  desti- 
nation over  in  a  legacy,  the  payment  of  which  is  postponed  until 
majority  or  marriage,  the  effect  will  be  the  same  as  in  the  case  of 
residuaiy  shares.  As  a  general  rule,  such  contingent  destinations 
necessitate  a  postponement  of  vesting  until  the  period  of  payment(6). 
Such  clauses,  therefore,  aid  the  general  presumption  for  pos^ne- 
ment  of  vesting  until  the  arrival  of  the  legatee  at  majority;  but  it 
is  doubtful  whether  they  can  be  held  suflScient  to  control  the  counter 
presumption  for  immediate  vesting  when  the  legacy  is  made  to 
bear  interest  (c), 

4.  The  principle  has  been  clearly  established  by  several  of  the 
early  cases,  that  provisions,  the  payment  of  which,  whether  with  or 
without  interest,  is  deferred  till  majority  or  marriage,  do  not  vest 
in  the  meantime  (d)»  We  have  already  considered  various  excep- 
tions which  have  been  introduced  by  the  refinements  of  modem 
construction ;  and,  as  the  truth  of  the  rule  has  not  been  questioned 
as  an  abstract  proposition,  however  much  its  authority  has  been 
controlled  by  the  doctrine  of  presumed  intention  («),  it  will  not  be 
necessary  to  refer  more  particularly  to  the  subject. 


(a)  See  also  Lord  v.  Colvin,  23  D. 
114,  "Case." 

(b)  Crooni's  Trs,  v.  Adams^  30  Nov. 
1859,  22  D.  45 ;  Campbell  v.  Campbell, 

3  Dec.  1852, 15  D.  175,  and  cases  cited 
supra,  p.  370. 

(c)  See  the  cases  of  Ralston  y.  Ralston, 
and  Kennedy  v.  Crawford,  4  D.  1266. 

4  D.  1496 ;  Wilson  v.  Wilson,  4  D.  1503 ; 

(rf)  Bell  V.  Mason,  1749,  M.  6332 ; 


Omey  v.  M'Larty,  1788,  M.  6340; 
Sempill  V.  SempUl,  1792,  M.  8108; 
Home  y.  Home,  28  Jan.  1807,  Hume, 
530;  Grindlay  v.  Merchants*  Maiden 
Hosp.,  1  July  1814,  F.  C;  ArhuthnoU 
Y.  Arhahnott,  7  June  1816,  Hume,  536 ; 
and  Torrie  y.  King's  Remembrancer,  31 
May  1832,  10  S.  597. 

(e)  ForbesY.  Luchie,  26  Jan.  1838, 16 
S.  374,  and  cases  cited  antea,  pp.  372 --5. 
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With  regard  to  the  accumulated  proceeds  of  the  succession  v estang  of  a&- 
dnring  the  period  of  postponement,  these  will  either  go  with  capital,  interest. 
or  fall  into  the  undisposed-of  residue,  and  will  necessarily  vest  at 
the  same  period  as  the  fund  to  which  such  accumulations  may  be 
found  to  belong  by  way  of  accession  (a). 

(a)  See  Chapter  XXXYI.  Section  3. 
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CHAPTER    XLV. 

OF  THE  ACCELERATION  OF  THE  PERIOD  OF 

DISTRIBUTION. 

M^to  anticiM^  It  is  a  Very  obvious  remark,  and  one  which  might  be  illustrated  by 
tion  arise.  ^  reference  to  abnost  any  of  the  questions  which  have  been  dis- 
cussed in  the  preceding  chapter,  that  a  vested  interest  in  a 
succession  may  be  acquired  before  the  period  at  which  the  settlor 
intended  that  his  estate  should  be  divided  and  paid  over.  For  the 
purposes  of  the  present  subject  of  discussion,  it  is  important  to 
mark  a  distinction  between  the  nature  of  the  circumstances  which 
necessitate  the  postponement  of  the  period  of  vesting,  and  those 
which  operate  merely  in  the  manner  of  postponmg  the  period  of 
possession  or  distribution  of  a  fund,  the  destination  of  which  is 
certain,  and  which  is  therefore  regarded  as  a  vested  interest  The 
possibility  of  future,  contingent  and  emerging  interests  is,  if  not 
always,  at  least  in  the  majority  of  cases,  the  cause  which  prevents 
the  acquisition  of  a  vested  right ;  the  existence  of  prior  and  limited 
interests  in  the  trust  estate  is,  in  the  greater  number  of  cases  which 
occtu:  in  practice,  the  operative  cause  of  postponement  in  the 
period  of  distribution.  Accordingly,  in  settlements  which  are  cor- 
rectly drawn,  the  final  distribution  is  appointed  to  be  made  at  the 
expiration  or  determination  of  the  life  interests  or  other  temporary 
provisions  which  are  carved  out  of  the  general  estate.  It  may 
happen,  however,  that  those  interests  are  defeated  or  fail  at  an 
earlier  period  than  was  anticipated  by  the  settlor ;  and  the  question 
then  arises,  whether  the  beneficiaries  to  whom  the  ultimate  interest 
is*  given  are  entitled  to  an  immediate  conveyance  of  the  estate. 
Antioipationof  The  decisions  of  the  Court  of  Session  in  reference  to  this 
potent  after  question  justify  us  in  laying  down,  as  a  general  proposition,  that 
a<^!lired  a        unless  it  appears  upon  the  face  of  the  settlement  that  the  testator 

Tested  interest; 
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had  some  other  object  in  view  iu  directing  a  postponement  of  the 
period  of  distribution^  than  that  of  securing  the  prior  interests 
which  we  assume  to  have  failed, — ^the  failure  of  those  interests 
entitles  the  beneficiaries  of  the  residue  to  an  immediate  division, 
although,  on  a  strict  construction  of  the  settlement,  the  period  of 
division  is  postponed  to  a  later  date.  For,  if  there  be  no  benefi- 
ciary in  iitulo  to  claim  the  intermediate  profits ;  and  if  there  be  no 
direction,  express  or  implied,  to  accumulate  such  profits  for  a  definite 
period,  they  must  either  fall  into  residue,  or  result  to  the  heir- 
at-law.  The  presumption  is  strong  against  the  latter  supposition  ; 
and  as  to  the  former,  it  obviously  involves  the  recdgnition  of  the 
residuary  legatees'  title  to  require  immediate  payment,  on  the  ground 
that  they  have  the  right  both  of  the  fee  and  the  usufruct. 

Where,  on  the  other  hand,  the  vesting  of  the  idtimate  interest  bat  not  where 
remains  in  suspense  by  virtue  of  the  form  of  the  destination  until  the  effect  of 
the  time  at  which  the  final  distribution  of  the  estate  is  appointed  tmgent^^  ^^^ 
to  take  place,  the  failure  of  prior  interests  will  not  justify  the  trus-  ^ 
tees  in  anticipating  the  period  of  distribution. 

Parties  in  whose  favour  contingent  interests  have  been  limited, 
have  a  clear  right  to  have  the  trust  kept  up  until  the  elapse  of  the 
appointed  period  of  division.  The  residuaiy  legatees  first  named 
may  die  before  the  period  of  distribution  specified  in  the  settlement; 
in  which  case  the  conditional  institutes,  or  the  survivor  of  those 
first  instituted — ^if  the  destination  be  to  survivors — acquire  an 
absolute  right  to  the  succession,  a  right  which  the  trustees  are  not 
entitled  to  disappoint  by  a  premature  conveyance  to  the  institutes. 
In  this  class  of  cases,  accordingly,  the  interest  or  profits  of  the 
estate  must  be  accumulated  and  added  to  the  capital ;  and  even 
although  the  result  should  be  that  the  final  distribution  of  the  estate 
is  postponed  for  more  than  twenty-one  years  after  the  settlor^s 
death,  still,  so  long  as  the  destination  of  the  residuary  interest 
remains  uncertain,  no  benefit  can  accrue  to  the  presumptive 
legatees ;  but  the  surplus  revenues  must  be  treated  as  undisposed- 
of  succession,  and  paid  to  the  settlor^s  heirs-at-law  (a). 

As  all  questions  relating  to  the  acceleration  or  anticipation  of  Importance  of 
the  period  of  division  may  be  solved  by  the  application  of  the  simple  vesting  in  re- 
principle  which  we  have  attempted  to  explain,  it  is  unnecessary  to  qneetioi»*^ 

(a)  Lord  v.  Colvin,  7  Dec.  1860,  28  D.  111. 
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Glaflsificaiion 
of  cases  in 
which  payment 
may  be  re- 
quirod,  in  anti- 
cipation of  the 
appointed 
period. 


Case  of  a  fiar 
acquiring  the 
lifexeot,  or 
claiming  the 
benefit  of  a 
discharge  of 
(bat  interest 


enter  apon  a  detailed  ezammation  of  precedents.  It  maj^  however, 
be  convenient  to  classify  the  decisions  according  to  the  drcumstances 
by  which  the  prior  interests  are  determined.  When  so  considered, 
it  will  be  seen  that  the  competency  of  anticipating  the  period  of 
division  is  resolved  by  the  criterion  of  vesting,  and  is  entirely  inde- 
pendent of  any  specialties  connected  with  the  caose  of  failure. 
Wherever  the  entire  estate  has  passed  into  the  persons  of  legatees  in 
whom  a  right  has  vested,  they  are  entitled  to  immediate  payment ; 
where,  nnder  the  terms  of  the  settlement,  the  interest  has  not  vested, 
anticipation  is  incompetent. 

A  legatee  may  become  entitled  to  the  enjoyment  of  a  succession 
in  anticipation  of  the  period  appointed  by  the  settlement, — Firsty 
where,  by  the  terms  of  the  settlement,  he  is  entitled  to  a  reversion- 
aiy  fee  npon  the  death  of  a  lif erenter,  and  he  acquires  right  to  the 
liferent  by  direct  conveyance  or  by  merger,  that  is,  where  the  life- 
rent is  discharged :  Secondly y  where  the  legatee  has  a  liferent  by 
the  terms  of  the  settlement,  and  acquires  the  fee  as  heir-at-law, 
conditional  institute,  or  purchaser :  TMrdy  where,  by  the  terms  of 
the  settlement,  legatees  in  esse  have  a  vested  right  to  a  fund,  sub- 
ject to  diminution  in  the  event  of  the  birth  of  children  in  a  certain 
family,  and  from  the  age  of  the  mother,  or  other  circumstances,  it 
is  to  be  presumed  that  the  number  of  the  family  will  not  be  in- 
creased :  Faurtky  where  a  legatee's  interest  is  dependent  upon  the 
death  of  another  person,  and  the  circumstances  are  such  as  to  over- 
come the  presumption  of  life,  although  the  death  of  the  party  pre- 
viously instituted  is  not  actually  proved :  Fifthy  where  the  parties 
respectively  entitled  to  the  fee  and  life  interest,  concur  in  desiring 
the  trustees  to  denude.  Lastlt/y  we  shall  consider  the  case  where 
the  distribution  is  postponed  to  a  definite  time,  subject  to  a  destina- 
tion over,  and  the  parties  conditionally  instituted  have  all  failed,  or 
where  under  a  joint  destination  the  interest  has  vested  in  the  last 
surviving  legatee. 

1.  Among  the  leading  cases  upon  acceleration  in  consequence 
of  the  discharge  of  a  Ufe  interest,  we  may  notice,  first,  the  case  of 
Rainsford  v.  Maxwell  (a),  where  trustees  were  directed  to  pay  the 
annual  proceeds  of  a  trust  estate  to  the  testator's  nephew  during 

(a)  Rainsford  v.  Maxwell,  6  Feb.      son  v.  Paterson,  26  Jan.  1849,  11  D. 
1852,   U  D.  450.      See  also  Pater-      441. 
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his  life,  or  until  he  should  succeed  to  a  certain  entailed  estate^  and 
on  his  death  or  succession,  to  make  over  the  whole  to  the  testator's 
niece.  The  nephew  offered  to  concur  with  his  sister,  the  fiar,  in 
granting  a  discharge  to  the  trustees ;  and  in  these  circumstances  the 
Court  held  that  the  trustees  were  bound  to  denude. 

The  case  of  PreUy  v.  NewUgging  (a)  was  attended  with  greater  Whether  the 

contiiiffeDt  in* 

difficulty.    In  this  case,  the  testator's  widow,  who  had  a  liferent  of  terest  of  the 

,  «.        T  1         .  .1.  1.  1  Legatee's  chil- 

the  estate,  offered  to  renounce  her  interest  m  favour  of  her  son,  to  dren  is  suffi- 

whom  a  fee  was  given,  with  a  destination  over  in  favour  of  his  yent  aJ^ 

children.    The  case  was  referred  to  the  whole  Court,  who,  bj  a  P*  ^' 

majority,  sustained  the  claim  of  the  son  to  immediate  payment. 

The  grounds  of  the  decision  were  various ;  but  the  principle  upon 

which  the  judgment  may  best  be  supported  is,  that  as  the  destination 

over  to  the  legatee's  children  wsus  nothing  more  than  what  the  law 

would  have  implied — under  the  condition  si  sine  liberis  decesserit — 

the  destination  was  presumably  to  be  referred  to  the  same  period  as 

that  to  which  the  implied  condition  is  held  to  refer,  namely,  the 

death  of  the  testator ;  and  the  interest  was  therefore  vested.    In 

Foulis  V  Foulis  (6),  there  was  a  life  interest  limited  to  the  widow, 

fee  to  her  three  sons  with  right  of  survivorship,  and  to  their  issue. 

Had  the  survivorship  clause  remained  operative,  the  vesting  of  the 

fee  must  of  course  have  remained  in  suspense ;  but  as  this  right  was 

evacuated  by  the  death  of  two  of  the  widow's  three  children,  the 

circumstances  of  the  case  were  narrowed  to  the  same  position  as 

Pretty  v.  Newbigging ;  there  being  no  contingent  interest  remaining 

except  that  of  the  surviving  son's  children  ncLScitmi.    The  fee  was 

thus  held  to  have  vested  in  the  surviving  son,  to  whom  accordingly 

the  trustees  were  decerned  to  convey  the  estate  upon  the  widow 

executing  a  renunciation  of  her  liferent. 

On  the  other  hand,  in  the  previous  case  of  Ferrie  v.  Ferrie  (c),  J^^'l^^fthe 
where  also  the  residue  of  the  truster's  estate  was  limited  to  a  party  Legatee's  chii- 

*        *"     dren  has  been 

and  his  lawful  issue,  subject  to  an  annuity  to  the  testator's  widow,  considered  by 

...  .the  Testator, 

and  the  period  of  distribution  was  fixed  at  the  death  of  the  widow,  when  directing 

the  Court  refused  to  allow  the  period  of  division  to  be  anticipated    payment  can- 
not be  anti- 
cipated.    * 

(a)   Pretty  v.  Newbigging^  1  Mar.  (&)  Foulis  y.  Fotdis,  3  Feb.  1867, 

1854,  16  D.  667.    See  the  question  of  19  D.  862. 

vesting  in  reference  to  this  case  dis-  (c)  Ferrie  v.  Ferrie^  23  Feb.  1849, 

cuflsed,  supra,  pp.  352-3.  11  D.  704. 
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although  the  residoaiy  legatee  offered  to  pay  all  legacies,  and  to 
secure  the  annuity  to  the  satisfaction  of  the  Court  and  of  the 
trustees.  In  this  case,  the  proposed  anticipation  was  opposed  by  one 
of  the  residuary  legatees^  children,  who  desired  to  have  the  tmst 
kept  up  for  the  protection  of  his  contingent  interest.  As  in  this 
case  the  widow  was  not  instituted  to  the  liferent  of  the  entire  estate, 
it  might  fairly  be  presumed  that,  in  postponing  the  period  of  division, 
the  testator  had  also  in  view  the  contingent  interest  of  the  legatees' 
children, — ^a  circumstance  which  distinguishes  this  case  from  those 
already  mentioned. 
EfTect  of  a  Where  a  liferent  interest  limited  by  deed  is  rejected  by  the 

repndiatioii  of  ,  ^  ...  .. 

the  life  in-        beneficiary,  as  in  the  case  of  a  widow  claiming  her  legal  provisions 

terest  upon  the    .  ^^  ,  ^  .       . 

Fiar'8  nghta  in  place  of  an  annuity  settled  upon  her  (a),  or  where  an  annuity  is 
held  to  be  satisfied  by  advances  (6),  such  renunciation  is  held  to 
place  the  fund  in  the  same  situation  as  if  the  interest  had  lapsed  by 
death;  and  therefore,  if  there  are  no  contingent  interests  to  be 
protected,  the  fiars  are  entitled  to  an  immediate  division. 

2.  It  is  unnecessary  to  refer  in  detail  to  the  cases  which  estab- 
^»  o' •  lish  the  proposition,  that  a  Uf erenter  who  succeeds  to  the  fee  of  the 
acquiring  the  same  Subject,  in  virtue  of  a  radical  right  (c),  of  the  terms  of  the 
trust  destinations  (ei),  or  as  heir-at-law  («),  is  entitled  to  demand 
a  conveyance  from  the  trustees.  In  conformity  with  this  principle, 
it  has  been  held,  that  where  a  fund  is  destined  by  a  marriage-con- 
tract to  the  wife  in  liferent,  and  the  children  of  the  marriage  in 
fee,  whether  with  or  without  an  ulterior  destination  to  the  wife 
herself  and  her  heirs  in  fee — ^upon  the  death  of  the  husband  without 
issue,  the  wife  becomes  entitled  to  the  fee  absolutely,  and  may  put 
an  end  to  the  trust  (/).  On  the  other  hand,  where  a  liferent  was 
given  to  a  wife  for  her  alimentary  use,  and  she  afterwards  suc- 
ceeded to  the  fee  as  conditional  institute  under  the  ulterior  destina- 
tion, it  was  decided  that  the  trust  must  be  kept  .up  dtuing  the  subsist- 

(a)  Annandale  v.  Macniven^  9  June  D.  361 ;  Maxwell  v.  Wylie^  25  May 

1847, 9  D.  1201.  See  Chapters  XL.  and  1837,  15  S.  1005. 
XLII.,  as  to  Satisfaction  and  Election.  (/)  Martin  v.  Bannatt/ne^  8  Mar. 

(6)  Hume  v.  Stewart,  26  Nov.  1834,  1861,  23  D.  705.    Part  of  the  fond  in 

13  S.  90.  question  came  from  the  husband,  and 

(c)  Martin  v.  Bannatyne,  infra,  part  from  the  wife^s  father,  and  the 

{d)  Grant  v.  Dyer^  8  Dec.  1813,  2  Court  found  the  widow  entitled  to  the 

Dow,  73.  whole  sum. 

(e)  Nishet  v.  Tod,  15  Jan.  1848,  10 
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ence  of  the  marriage  for  the  better  protection  of  the  wife's  alimen- 
tary interest  (a).  But  in  such  a  case,  there  can  be  no  donbt  that  if 
the  widow  survived,  she  would  be  entitled  to  payment  of  the  capital. 
3  &  4.  The  anticipation  of  the  distribution  of  a  trust  estate, 
where  the  trust  is  only  maintained  for  the  protection  of  the  interests  ?*^ji^^^?' 
of  children  naacituri.  or  for  the  interest  of  a  party  presumed  but  biEty  of  future 

^  r      J    r  ^      issue,  or  upon 

not  proved  to  have  died,  has  been  already  incidentally  noticed  in  presumption 
treating  of  the  conditions  of  vesting ;  and  it  is  unnecessary  to  recur 
to  the  subject  (b).  In  such  cases,  the  Court  have  a  discretion  to 
impose  upon  the  legatees  to  whom  payment  is  appointed  to  be  made, 
the  condition  of  finding  caution  to  answer  the  claims  that  may  arise, 
should  the  event  disprove  the  supposition  upon  which  the  Court 
proceeded. 

5.  Our  next  proposition  is,  that  where  all  the  parties  interested 
in  the  distribution  of  a  trust  estate,  whether  as  beneficiaries  or  con-  ^^^q*  "J^ 
ditional  institutes,  concur  in  desiring  the  trustees  to  denude  under  ^7  9?^^^^ 

^  '  ®  allthepartieB 

such  conditions  as  may  be  agreed  upon,  the  trostees  are  bound  to  be  "^^^^  ^*v®     , 

/  ^°  ^     '  ,  either  a  Tested 

satisfied  with  their  discharge,  and  have  no  ri£:ht  to  retain  the  estate,  or  &  contingent 

,  interest 

The  most  simple  case  is  that  of  liferenters  and  fiars  requiring  the 
trustees  to  convey  to  them  for  their  respective  interests  (c).  Upon 
the  authority  of  the  cases  relating  to  the  sale  of  heritable  property, 
it  may  be  laid  down  that  trustees  would  not  be  bound  to  denude  of 
a  heritable  succession  on  the  joint  requisition  of  the  beneficiaries,  if 
any  of  those  parties  were  in  minority  (d).  The  limitation  of  a  period 
of  conventional  majority  by  settlement,  does  not  deprive  the  bene- 

(a)  Balderston  v.  FuUon^  28  Jan.  conveyance.     An  example  of  a  more 

1857, 19  D.  293.  complicated  arrangement  between  be- 

(h)  Supra,  pp.  363,  375 ;  and  see  neficiaries,  involying  the  admifiBion  to 

Chapter  XXVI.  (II.  82.)  a  share  of  the  succession  of  one  of  a 

(c)  See  Rutherford  v.  TumhuU,  30  family  who  stood  excluded  under  the 

May  1821,  1  S.  38 ;  Craigie  v.  Gordon^  settlement,  will  be  found  in  the  case  of 

17  June  1837,  15  S.  1157,  where  the  Brown  v.  Campbell,  16  Mar.  1855,  17 

fact  that  the  liferenter  was  a  widow,  D.  759.   See  aJsoM'LachlarCs  Exrs.  v. 

deaf  and  dumb,  but  sui  juris,  was  held  Scott,  16  Jan.  1850,  12  D.  467 ;  John- 

not  to  impose  upon  the  trustees  the  ston  v.  Johnston,  11  Mar.  1857,  19  D. 

duty  of  retaining  the  custody  of  the  707,  and  3  McQueen,  619,  631,  where 

estate ;  Robertson  v.  Davidson,  24  Nov.  Lord  Chancellor  Campbell  observed, 

1846,  9  D.  152,  where  it  was  decided  that  "  a  famOy  settlement,  when  bona 

that  the  trustees  were  not  bound  by  a  Jide  made,  the  law  much  favours." 
direction  to  hold  the  estate  during  the         (d)  Pet.  Auld,  5  Feb.  1856,  18  D. 

liferent,  when  the  lifejenter  and  fiar  487.    But  see  Hope,  15  Jan.  1858,  2Q 

ooncuired  in  demanding  an  immediate  D.  390. 
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ficiaries  of  their  right  to  act  in  relation  to  the  succession  on  attaining 
legal  majority ;  and  accordingly,  in  a  recent  case,  where  children's 
provisions  were  made  payable  on  their  attaining  the  age  of  25,  it 
was  held  that  a  transaction  with  the  trustees,  into  which  they  had 
entered  after  the  yoimgest  had  attained  majority,  could  not  be  re- 
pudiated by  the  children  (a). 

It  happens  not  unf requently  that  funds  are  advanced  by  trustees 
to  a  family  on  the  joint  authority  of  all  the  legatees  interested, 
without  any  distinct  arrangement  as  to  the  mutual  rights  of  the 
parties.  If,  in  consequence  of  a  transaction  of  this  kind,  a  discharge 
is  afterwards  granted  to  the  trustees  by  all  the  beneficiaries,  this  will 
not  exclude  the  right  of  the  individual  beneficiary  to  an  ultimate 
adjustment  of  accounts  as  between  himself  and  the  other  members 
of  the  family,  as  the  discharge  in  such  a  case  is  presumed  to  have 
been  granted  simply  for  the  exoneration  of  the  trustees  (b).  It  is 
almost  superfluous  to  add,  that  transactions  between  heirs  are  not 
binding  in  a  question  with  an  individual  beneficiary  who  has  not 
been  a  party  to  the  arrangement  (e). 

The  existence  of  contingent  interests  is,  as  we  have  already 
seen,  an  effectual  bar  to  any  arrangement  amongst  beneficiaries  in- 
volving anticipation  of  the  period  of  payment,  unless  the  parties 
contingently  interested  concur  in  discharging  the  trustees  (d). 

6.  Where,  under  the  terms  of  a  settlement,  the  vesting  of  the 
reversionary  interest  is  postponed  to  the  period  of  distribution  in 
consequence  of  a  provision  of  survivorship,  if  all  but  one  of  the 
joint  legatees  die  or  renounce  their  interests  prior  to  the  period  of 
distribution,  the  interest  of  the  survivor  vests  absolutely ;  for,  the 
contingent  interest  which  was  the  cause  of  the  suspension  being  re- 
moved, there  is  no  longer  any  obstacle  to  the  acquisition  of  a  vested 
right  (e).    Accordingly,  where  the  right  to  a  joint  bequest,  subject 


(a)  Adam  v.  Adam,  80  Mar.  1861, 
23  D.  859. 

(6)    HaWert  v.   Dickson,   13    Feb. 

1851,  13  D.  667.  See,  as  to  questions 
of  this  nature  between  creditors, 
M^LachlarCs  Exrs,  v.  Scott,  16  Jan. 
1850,  12  D.  467. 

(c)  Mitchell  y.  MacmicJian,  13  Jan. 

1852,  14  D.  318. 


(rf)  Campbell  v.  Campbell,  8  Dec 
1852,  16  D.  178.  Compare  Scott  v. 
Scott,  18  June  1847,  9  D.  1264,  7  BeU, 
143,  with  Nisbet  v.  MacdougaU,  27 
June  1809,  F.  C. 

(€)  FouUs  V.  FouUs,  3  Feb.  1857, 19 
D.  362 ;  Maitland's  Trs,  v.  M'Dermaid, 
15  Mar.  1861,  23  D.  732.  In  Catta- 
nach  V.  Thomas  Exrs.,  2  July  1858, 
20  D.  1206,  the  right  to  a  joint  bequest 
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to  a  liferent,  has  vested  in  the  last  snrvivor,  the  trostees  are  bound,  tSj*/' 
on  receiving  a  discharge  of  the  Uf  erent  interest,  to  convey  the  entire 
estate  to  the  surviving  fiar  (a). 

of  residue  was  held  to  have  vested  in  June  1826, 4  S.  659 ;  Mowbray  y.  Scou- 

the  issue  of  the  last  survivor  b^ore  the  gall^  9  July  1834,  12  S.  910 ;  Maxwell 

arrival  of  the  period  of  distribution,  in  v.  Wylie,  25  May  1837,  15  S.  1005. 
virtue  of  the  condition,  si  sine  liberis         (a)  Foulis  v.  Foulis^  supra, 
decesserit.    See  also  Smith  v.  Leitch^  2 
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In  order  that  the  beneficial  interest  may  not  lapse  in  consequence 
of  the  failure  of  the  trustees  of  settlements^  the  Court  of  Session 
has  been  in  use  to  appoint  judicial  factors  upon  trust  estates,  in  cir- 
cumstances where  such  appointments  were  necessary,  either  for  the 
protection  of  the  ultimate  interests  of  thp  beneficiaries,  or  with  a 
view  to  immediate  management.  As  such  appointments  are  made 
ex  nobile  officio^  the  Court  is  not  bound  by  any  positive  rules  having 
relation  to  the  convenience  or  expediency  of  interfering.  There 
are,  however,  certain  situations  in  which  the  appointment  of  a  factor 
is  a  matter  of  obvious  expediency,  and  where  the  appointment  will 
be  granted  almost  as  a  matter  of  course.  The  circumstances  to 
which  we  refer  are  these : — Firstj  where  the  office  of  trustee  has 
lapsed,  and  the  title  to  the  beneficial  or  equitable  interest  still  stands 
upon  the  trust  conveyance ;  secondly^  where  the  trustee  is  insolvent, 
or  has  so  conducted  himself  in  relation  to  the  trust  affairs  or  other- 
wise as  to  be  deemed  untrustworthy ;  thirdly^  where  a  quorum  of 
trustees  cannot  be  obtained,  as  may  happen  in  the  event  of  the  inca- 
pacity, illness,  or  non-residence  of  one  or  more  of  the  original 
accepting  trustees ;  fourthly y  in  the  event  of  the  trustees  differing 
in  opinion  with  reference  to  the  general  course  of  management,  or 
to  transactions  of  special  importance. 

1.  The  earliest  examples  of  the  interposition  of  the  Court  in 
matters  of  trust  administration,  were  appointments  in  cases  where 
there  was  a  total  failure  of  trustees.  No  doubt  seems  ever  to  have 
been  entertained  as  to  the  jurisdiction  and  power  of  the  Court  to 
make  such  appointments ;  but  in  some  cases  it  seems  to  have  been 
contended  that  the  beneficial  interest  was  a  mere  burden  upon 


1 


ch.  xlvl]    appointment  op  judicial  factor.  387 

the  estate  of  the  trustee^  and  fell  with  it^  as  a  necessary  consequence 
of  the  failure  in  the  trust  destination  (a).  The  argument^  however, 
was  not  successful.  The  distinction  between  the  legal  and  equitable 
estates  under  trust  settlements  was  recognised  by  the  judges  of  the 
last  century,  and  the  doctrine  laid  down,  that  a  lapse  of  the  one 
estate  did  not  involve  the  destruction  of  the  other.  It  was  virtually 
settled  by  the  decisions  referred  to,  and  by  the  case  of  Campbell  v. 
Campbell  (i),  that  unless  the  right  of  succession  was  made  depend- 
ent upon  the  trusteeship,  e.g.y  in  cases  where  a  power  of  appoint- 
ment was  given  to  the  trustee,  the  rights  of  the  beneficiary  could 
not  be  affected  by  his  death  or  non-acceptance.  This  view  was 
confirmed  by  two  decisions  which  followed  soon  after  (c),  establish- 
ing a  form  of  action,  declaratory  adjudication,  whereby  a  beneficiary 

might  obtain  himself  vest  in  the  equitable  interest  notwithstanding 
the  failure  of  the  trustees  of  the  settlement.    The  theory  of  the 

law  in  relation  to  equitable  titles,  as  well  as  the  course  of  practice, 

show  that  the  appointment  of  judicial  factors  upon  trust  estates  is 

properly  an  act  of  administrative  jurisdiction.     Such  appointments 

are  not  necessary  to  complete  or  fortify  the  title  to  the  equitable 

estate.    Their  purpose  is  that  of  supplying  a  vacancy  in  the  office 

of  trustee,  and  providing  for  the  economical  administration  of  the 

estate  imder  the  supervision  of  the  Supreme  Court  (d). 

It  has  been  laid  down,  that  where  the  trust  deed  makes  provision  Q^uxt  will  not 

for  the  assumption  or  nomination  of  trustees,  the  Court  will  not  ^i^^  there 

interfere,  unless  it  can  be  shown  that  those  provisions  are  inap-  ^*  ^^J^^ 

plicable  to  the  emergency  which  has  arisen  (e).    As  trustees  are  sumptic 

now,  in  virtue  of  the  enabling  clauses  of  the  Trustee  Act  (/),  1861, 

empowered  to  resign  at  pleasure,  and  also  to  supply  vacancies  in 

the  trust  by  the  assumption  of  new  trustees,  it  might  be  supposed 

(a)  See  Dick  v.  Ferguson,  1758,  M.  M.  16206 ;  Bahdel  v.  Dahddy  1766, 
7446 ;  King's  CoUege  v.  OgUvie,  1741,  M.  16204. 

Elchies,  "Trust,"  No.  11,  Notes  voce  (d)  Accordingly,  the  Court  will  not 

"  Jurisdiction,"   No.   21  ;    Marischal  confer  special  powers  upon  the  factor 

CoUege  y.  Ramsay,  1741,  Elchies,  "  Ju-  at  his  appointment,  even  though  the 

risdiction,"  No.  21 ;  Campbell  v.  Mon-  destination  should  be  to  a  factor  to  be 

zie,   1752,  M.   7440  ;    MacdowaU  v.  nominated  by  the  Court,  on  failure  of 

Macdowall,  1789,  M.  7453.  the  original  trustee  (Harper,  7  Feb. 

(b)  Campbell  v.  CampbeU,  1788,  M.  1888, 11  S.  865). 
4076,  6849.  {e)  See  Hamilton  v.   LitOejohn,   7 

(c)  Drummond  v.  Mackenzie,  1758,  W.  &  S.  880,  and  N.  S.  217. 

(/)  24  &  26  Vict,  cap.  84. 


ion. 
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Double  trosts. 


that  in  future  there  would  be  little  need  for  requiring  the  assistance 
of  the  Court  for  that  purpose.  But  the  fact  is,  that  by  far  the 
larger  number  of  applications  are  those  which  occur  in  consequence 
of  the  total  failure  of  the  trustees,  when  there  is,  of  course,  no 
person  in  titulo  to  exercise  powers  of  assumption. 

Where  a  widow,  who  had  accepted  and  acted  as  trustee  on  her 
husband's  estate,  died  intestate,  and  a  judicial  factor  was  appointed 
to  administer  her  estate,  the  Court  appointed  the  same  party  factor 
on  the  trust  estate  of  the  husband,  being  of  opinion  that  there  was 
no  necessity  for  a  double  management  (a). 
Ezamplee  of  As  the  beneficiary  s  right  to  have  a  factor  appointed  results  from 

in  consequence  the  fact  that  the  trust  appomtmcut  has  lapsed,  it  is  clear  that  in  a 

of  &  lapse  in  .  .  •  r     i  i 

theadmini-  qucstiou  as  to  the  Competency  or  propriety  of  the  proposed  ap- 
testamentary  pointment,  the  manner  in  which  the  lapse  has  resulted  is  of  no 
materiality.  We  shall  merely  mention  some  of  the  more  ordinary 
varieties  of  circumstance  under  which  such  applications  have  been 
granted.  For  example,  the  office  of  trustee  may  lapse  where  all 
the  parties  named  have  predeceased  the  testator  (6),  or  where  those 
who  survive  either  fail  to  accept  the  trust  (c)  or  refuse  to  exercise 
their  office  (d).  Again,  it  may  happen  that,  although  a  quorum  of 
the  trustees  have  actually  accepted,  the  trust  may  be  prematurely 
brought  to  an  end,  either  by  the  death  of  all  the  trustees,  without 
any  new  appointment  having  been  made  (e),  or  by  the  exercise  of 
a  power  of  resignation  (/), — ^though  it  may  be  doubted  whether 
trustees  can  relieve  themselves  from  responsibility  by  resigning, 
without  having  previously  made  provision  for  the  continuance  of 
the  trust  by  the  assumption  of  successors  (g).  In  the  class  of  cases 
we  have  referred  to,  the  appointment  of  a  factor  is  usually  made  as 


(a)  Clark   v.    Barstow,    17  June 

1856,  18  D.  1041.    But  see  Hakomb^ 
9  July  1853,  15  D.  861. 

(b)  Cairns,   19  Jan.   1838,   16  S. 
335. 

(c)  Smart,  29  June  1854,   16  D. 
1004. 

(d)  Drummond  y.  Lindsay,  13  June 

1857,  19  D.  859;    Russell,  27  June 
1855,  17  D.  1005. 

(e)  See  Thomson,  10  July  1857,  19 
D.  964 ;  British  Linen  Co.,  20  July 


1844,  16  Jut.  603 ;  Douglas,  14  Dec. 
1839,  2  D.  238.  As  to  the  effect  of  a 
partial  failure  in  appointments  of 
trustees  for  charitable  uses,  see  Wylxe^ 
28  June  1850,  12  D.  1110 ;  Ferguson 
v.  Marjoribanks,  1  Apr.  1858,  15  D. 
637. 

(/)  Broughton^s  case,  cited  jifac- 
kende  v.  Grieve,  20  Dec.  1828,  7  S. 
223. 

ig)  Per  Lord  Brougham  in  MilUr 
V.  Black's  Trs,,  2  S  and  M*JL  890. 
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a  matter  of  course.    It  has  sometimes  been  pleaded  as  a  defence  Defence  that 

estate  ex- 

to  applications  under  such  circumstances,  that  the  trust  purposes  haustod  and 
have  been  fulfilled.  This  is  a  good  defence,  if  well  founded  in  ap. 
fact ;  for,  clearly,  the  Court  would  not  commit  the  solecism  of  ap- 
pointing a  factor  on  an  estate  which  had  ceased  to  exist  (a).  But 
if  there  is  any  estate,  and  any  person  claiming  an  interest  in  it, 
although  merely  reversionary  and  prospective  (6),  or  subsidiary, 
e.g.f  as  in  the  case  of  a  creditor  seeking  to  secure  his  debt  (o),  a 
factor  will,  as  a  rule,  be  appointed.  A  party  who  has  been  nomi- 
nated trustee,  and  who  declines,  will  not  be  appointed  judicial 
factor  on  the  estate  (d). 

The  limits  within  which  the  Court  will  exercise  the  power  of  Tnuts  inter 

.     .         .     1.  .  1  I.  1  -,  .  .  vivoi.  Whether 

appointmg  judicial  factors  upon  estates  created  by  trusts  inter  mvosy  Truster  has  a 
are  not  very  well  defined.     On  the  one  hand,  the  Court  considers  of  appoint- 
itself  boond  by  the  maxim  timt  its  powers  are  only  to  be  exercised  '^^ 
in  case  of  necessity, — that  is,  where  there  is  no  legal  custodier  of 
the  trust  property,  and  no  power  of  reappointment  vested  in  the 
parties  interested.    In  what  circumstances  a  power  of  reappoint- 
ment may  be  given  by  implication  has  never  been  definitely  settled* 
It  has  generally  been  considered,  that  as  regards  private  trusts  for  Trusts  for 
behoof  of  creditors,  no  power  of  appointment  remains  in  the  truster 
unless  expressly  reserved  to  him,  and  that  the  creditors  have  not 
the  power  of  electing  a  new  trustee  unless  it  is  conferred  upon  them 
by  express  grant.    In  such  cases,  accordingly,  the  authority  of  the 
Court  may  be  sought  with  a  view  to  the  appointment  or  election  of 
a  new  trustee  (e).    Still,  as  the  radical  title  to  property  disponed 
in  trust  for  behoof  of   creditors  belongs  unquestionably  to  the 
truster,  we  incline  to  think  that  a  power  of   appointing  a  new 
trustee  to  supply  a  vacancy  must  be  held  to  remain  with  him  as  an 
adjunct  to  the  property  title.     It  is  settled  that  a  truster  may  at 


(a)  The  Ck>tirt  is  chary  of  appoint- 
ing a  factor  where  the  apparent  object 
of  the  application  is  to  gain  an  ad- 
vantage over  a  competing  claimant 
(Cunninghame^  15  Jan.  1889,  1  D. 
362;  Marshall,  5  Jan.  1859,  21  D. 
203). 

(6)  Bumett;2i  Jan.  1829,  7  S.  814 ; 
Broum  v.  Robertson,  29  May  1846,  7 
D.  745. 


(c)  Shaw  v.  Steele,  28  Feb.  1852, 
24  Jut.  266,  11  Mar.  1852,  14  D. 
762 ;  Hawarden  v.  Dunhp,  31  May 
1861,  23  D.  923. 

(d)  Pennycook,  20  Dec.  1851, 14  D. 
311. 

(e)  See  Pet.  Mitchell,  28  Jan.  1860, 
22  D.  632 ;  Earl  of  Lauderdale  v. 
Earl  of  Fife,  9  Mar.  1880,  8  S.  675 ; 
Pet.  Morison,  18  Jan.  1834, 12  S.  307. 
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powen  of 
ftppointment 
in  nuiiTMge- 
contract  trusts. 


Distinction  in 
the  case  of 
trusts  limited 
to  Uio  eDdur- 
snceof  the 
msrrisge. 


Factor  will 
not  be  ap- 
pointed where 


an  J  time  put  an  end  to  a  tmst  for  creditors  b j  a  recal  of  his  man- 
date, accompanied  by  a  tender  of  payment  of  the  outstanding  debts 
which  the  trust  was  intended  to  secure  (a) ;  and  the  power  of  re- 
calling the  trust  seems  to  include,  bj  necessary  implication,  the 
power  of  making  provision  for  its  continuance. 

The  grounds  on  which  it  was  laid  down  that  the  parties  to 
marriageHsontract  trusts  had  the  power  of  appointing  new  trustees, 
are  not  so  apparent  In  such  cases,  no  radical  right  or  title  remains 
in  .the  disponer.  The  purpose  of  the  trust  conyeyance  is  the  secur- 
ing of  the  fund  for  the  future  wants  of  the  truster's  family, — a  pur- 
pose which  might  be  defeated  in  some  instances,  if  the  parties  were 
at  liberty  to  transfer  the  property  to  the  custody  of  a  trustee  of 
their  own  selection.  At  the  same  time,  it  must  be  observed  that  in 
one  class  of  marriage-contract  trusts — ^we  refer  to  trust  conveyances 
of  the  wife's  property  made  in  contemplation  of  marriage — ^the  lady 
retains  the  radical  title,  together  with  a  postponed  interest  contin- 
gent on  the  dissolution  of  the  marriage  by  the  death  of  the  husband 
without  issue  (b)  ;  and  it  is  at  least  an  open  question,  whether  the 
husband  has  not  a  reversionary  interest  in  property  conveyed  by 
him  under  similar  circumstances.  This  reversionary  right  in  the 
settlor  of  estate  conveyed  for  the  uses  of  a  marriage-contract  trust, 
may  be  sufficient  to  give  the  party  an  interest  to  appoint  new  trus- 
tees ;  and  upon  this  ground,  the casesof  Lindsay  and  Tovey  (c)  are 
more  easily  reconcilable  with  the  principles  of  the  law  of  property 
than  has  been  supposed  (d).  Upon  this  branch  of  the  subject,  it  is 
only  necessary  to  add,  that  as  the  power  of  reappointment  in  such 
cases  is  not  very  clear,  the  Court  will  not  insist  on  its  being  exer- 
cised, but  will  appoint  a  factor  if  the  parties  desire  it  (e). 

Before  leaving  the  subject  of  lapsed  trusts,  we  must  add,  that 
where  an  estate  disposed  of  by  trust  settlement  has  been  taken  up 


(a)  See  Chapter  XXXUL,  supra, 
p.  165. 

(5)  Tarry  Anderson  v.  Buchanan, 
2  June  1837,  15  S.  1073  ;  Cuningham 
v.  M'Leod,  13  Aug.  1846,  5  Bell,  210, 
afifg.  3  D.  1288 ;  Martin  v.  Bannatyne, 
8  Mar.  1861,  23  D.  705. 

(c)  Lindsay  y.  Lindsay^  19  June 
1847,  9  D.  1297 ;  Tovey  v.  Tennant, 
11  Mar.  1854,  16  D.  866. 


(d)  See  Thorns,  Jud.  Fac.  28. 

(e)  Davidson,  18  June  1857,  19  D. 
862 ;  Macgeorge,  8  Mar.  1856, 18  D. 
792 ;  AlU:ock,  2  June  1855, 17  D.  785. 
The  Court  has  even  appointed  a  factor 
where  the  contract  itself  was  not  a 
trust  conyeyance  (^AfelviUe,  8  Mar. 
1856,  18  D.  788,  a  case  on  which  we 
should  hardly  be  disposed  to  rely  as  a 
precedent). 
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as  intestate  succession  by  the  legal  representatives  of  the  truster,  competmg 

•^  .        .  ^  .  Claimantfl  are 

and  possession  has  followed  upon  their  title,  the  Court  will  not  inpoeeeBsion 

.  .  ..  ,  ,     ^^  ^  legal 

appoint  a  factor,  but  will  leave  the  beneficiaries  to  substantiate  their  title. 
claims  bj  an  action  against  the  heir  in  possession  (a).  The  reason 
is  obvious.  The  appointment  of  a  factor,  like  sequestration  of 
heritable  estate,  is  a  remedy  properly  apph'cable  to  cases  where  there 
is  either  no  party  in  possession,  or  where  the  possession  is  recent 
and  disputed.  If,  therefore,  the  legal  representatives  have  been 
allowed  to  enter  into  possession  upon  the  title  of  service  or  confir- 
mation, the  Court  does  not  disturb  that  possession  by  summary 
process.  But  where  an  application  is  presented  immediately  on 
the  completion  of  a  title  by  the  heir-at-law  (6),  or  personal  repre- 
sentatives (c),  and  for  the  purpose  of  preventing  the  legal  represen- 
tative from  taldng  possession,  a  factor  may  be  appointed. 

2.  It  has  never  been  laid  down  as  a  general  rule,  that  the  in-  5*~iv«nt 

,  ,  ,         Trustee  may 

solvency  of  a  trustee  is  an  absolute  disqualification.    The  practice,  be  superseded 

..  .by  appoint- 

however,  is  to  accede  to  any  reasonable  application  for  the  appoint-  ment  of  Jndi- 

ment  of  a  factor  on  the  ground  of  insolvency  or  embarrassment  of 

the  trustee,  especially  if  the  insolvent  is  a  sole  trustee,  or  one  whose 

vote  is  necessary  to  make  a  quorum  (d).    And  this  is  just,  because 

even  where  the  trustee's  conduct  has  been  unexceptionable,  and  his 

insolvency  the  result  of  innocent  misfortune,  it  cannot  be  said  that 

the  trust  estate  is  safe  in  his  keeping.     Money  paid,  or  goods 

delivered  to  him  on  behalf  of  the  trust,  might  be  poinded  in  his 

hands  for  his  own  debts ;  and  mistakes  in  regard  to  the  terms  of  a 

deposit,  or  investment  of  the  proceeds  of  trust  property,  might  have 

the  effect  of  bringing  the  trust  funds  under  the  power  of  the  trustee's 

creditors.     In  some  cases  the  objection  of  insolvency  has  been 

obviated  by  the  trustee  finding  caution  ;  but  we  doubt  whether  such 


(a)  Finlay  v.  Ihpnock^  11  Mar.  1854, 
16  D.  868  ;  MarshaU,  5  Jan.  1869,  21 
D.  203.  In  one  case,  the  Court  re- 
fused to  appoint  a  factor  on  the 
ground  that  the  appointment  would 
interfere  with  the  powers  of  creditors 
secured  upon  the  estate  (Cuninghame 
V.  Dickson,  15  Jan.  1839,  1  D.  362). 
In  another  case,  the  appointment  was 
refused  because  the  object  of  the  peti- 
tioners was  to  have  the  trust  defended 


at  the  expense  of  the  estate  (Marshall 
V.  Graham,  5  Jan.  1859,  21  D.  203). 

(6)  Fraser,  15  Dec.  1855, 18  D.  264 ; 
Brown  v.  Robertson,  29  May  1845, 7  D. 

745. 
(c)  Barwick,  27  Jan.  1855,  17  D. 

308. 

{d)  See  Towart,  14  May  1823,  2  S. 
305 ;  Smith,  15  May  1832,  10  S.  531 ; 
Walker,  30  May  1837,  9  Jurist,  480 ; 
Soutar's  Crs.,  25  Nov.  1852,  15  D.  89. 
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precedents  would  now  be  followed  (a).  Trustees  may  therefore  be 
advised  that  they  are  entitled  to  decline  to  act  with  a  colleague  who 
has  become  insolvent ;  and  that,  in  the  event  of  his  insistiiig  on 
exercising  his  rights  as  a  trustee,  they  are  entitled  to  apply  to  the 
Court  to  have  the  trust  superseded. 
of^SeT^toe  ^^^  impropriety  of  conduct  on  the  part  of  a  trustee  in  relation 

o^^^M^rmmd  to  the  administration,  may  be  made  a  ground  for  an  application 
to  the  Court  for  the  sequestration  of  the  estate  and  appointment  of 
a  factor.  Such  appUcations  have  been  granted,  for  example,  in 
cases  where  the  trustee  has  illegally  attempted  to  purchase  the  trust 
estate  (b) ;  or  has  retained  considerable  sums  belonging  to  the  trust 
in  his  own  hands,  or  invested  in  his  own  name  (c) ;  or  has  attempted 
to  seU  out  stock  when  the  money  was  not  required  for  the  purposes 
of  the  trust  (d). 
Appointment  3.  Where,  in  consequence  of  the  non-residence,  permanent  ill- 

oiFactor  in  •-<•!•    i  . 

oonseqneDce  of  ucss,  or  mcapaaty  of  any  of  the  trustees,  an  actmg  quorum  cannot 
non-residence  be  brought  together,  the  Court  is  always  disposed  to  accede  to  an 
TroBton^^  application  for  the  appointment  of  a  judicial  factor  (e).  Where  the 
temporary  purposes  of  the  trust  have  been  fulfilled,  and  nothing 
remained  to  be  done  but  to  wind  up  or  distribute  the  proceeds  of 
the  trust  estate,  the  Court  has  granted  authority  to  the  resident 
acting  trustees,  although  less  than  a  quorum,  for  that  purpose  (/)• 
We  must  refer  to  a  previous  chapter  for  information  on  the  ques- 

(a)  See  Barry  y.  Thcrbumy  11  Mar.  tee,  bat  appointed  a  judicial  £actor ; 

1847,  9  D.  917  ;  Macpherson,  19  Dec.  and  Shand,  20  Mar.  1862,  24  D.  829, 

1840,  3  D.  815.  where  the  same  Court  first  allowed  the 

(h)  The  purchase  of  the  estate  of  a  absent  trustee  to  resign,  and  on  the 

bankrupt  by  his  trustee  is  a  sufficient  resignation  being  lodged,  appointed  a 

reason  for  removing  the  trustee  from  judicial  factor  with  the  usual  powers, 

his  office  {Broun  v.  Burt,  23  Dec.  1848,  In  Pet.  HiU,  11  July  1856, 17  D.  1104, 

1 1  D.  338 ;  Drew  y.  Paterson,  2  Dec.  the  Second  Diyision  refused  to  appoint 

1825,  4  S.  259).  a  judicial  factor,  on  the  application  of 

(c)  Morris,  27  Feb.  1 858, 20  D.  716 ;  a  trustee  resident  in  England,  and  who 
Fraser,  11  Mar.  1854, 16  D.  867.  alleged  that  he  was  unable,  in  oonse- 

(d)  Goold,  19  July  1856,  18  D.  quenoe  of  non-residence,  to  fulfil  the 
1318.  duties  of  the  trust  in  person. 

(e)  Nishet  v.  Fraser,  31  Jan.  1835,  (/)  See  the  cases  commented  on  in 
13  S.  384 ;  Dean,  17  Nov.  1852,  15  Chapter  XIV.  Vol.  I.  p.  275.  In  one 
D.  17 ;  Stoti,  11  Mar.  1854,  16  D.  case,  where  the  trustee  on  a  seques- 
867 ;  Watt,  13  June  1854,  16  D.  941.  trated  estate  had  become  insane,  the 
See  the  recent  cases  of  Smith,  20  Mar.  Court  allowed  a  report  by  tiie  commis- 
1862,  24  D.  838,  where  the  First  Divi  •  sioners  to  be  received  (Guthrie,  21  May 
sion  refused  to  remove  an  absent  trus-  1845,  7  D.  637). 
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tion,  what  constitutes  a  quorum,  and  when  a  destination  to  acceptors 
and  survivors  is  implied  (a). 

The  doubts  which  have  been  entertained  in  the  profession  as  to  Bedgnation  of 

*  Tnisteee. 

the  retrospective  operation  of  the  Trustee  Act,  seem  to  have  been 
so  far  shared  in  by  the  judges  of  the  Court  of  Session,  that  in  a 
reported  case  which  arose  subsequent  to  the  passing  of  the  Act, 
authority  to  resign  was  granted  to  a  non-resident  trustee  of  a  trust 
which  had  been  in  operation  before  the  passing  of  the  statute  (b). 

4.  Although,  as  a  general  rule,  trustees  are  bound  to  submit  to  Appointment 
the  opinion  of  the  majority,  there  are  circumstances  in  which  where  Tras- 
differences  of  opinion  may  prevail  to  such  an  extent  that  the  concur  in  the 
administration  of  the  trust  is  suspended,  and  where,  therefore,  a  ™*°*8®™®'^ 
resort  to  judicial  management  becomes  a  matter  of  obvious  expe- 
diency.   In  such  cases,  the  Court  exercises  a  large  discretion,  and 
decides,  upon  a  review  of  the  whole  circumstances,  whether  it  is 
most  expedient  that  the  trust  management  should  be  continued,  or 
that  the  trustees  should  be  relieyed  from  a  position  which  they  have 
shown  themselves  incompetent  to  sustain  (c).    In  effect,  the  Court 
is  now  relieved,  in  a  great  measure,  from  the  responsibility  of 
deciding  upon  such  matters  by  the  Act  of  1861  ((2),  enabling  trustees 
to  resign  without  special  powers.   The  professional  adviser  can  have 
no  hesitation  in  recommending  trustees  to  avail  themselves  of  the 
privilege  of  resigning  accorded  by  that  statute  where  irreconcilable 
differences  exist ;  and  if  this  course  is  followed,  an  application,  at 
the  instance  of  the  beneficiaries,  for  the  appointment  of  a  factor 
upon  the  trust  estate,  will  be  granted  as  a  matter  of  course. 

When  trustees  have  lost  the  confidence  of  the  beneficiaries,  or  Appointment 
where  there  are  dissensions  betwixt  them  on  matters  of  essential  consequence  of 
importance,  it  is  often  the  best  course  for  all  parties  that  the  trus-  betwmn^^e 
tees  should  retire,  or  that  a  joint  application  should  be  presented  for  "thi^^^^^ 
the  appointment  of  a  factor ;  in  which  case,  if  both  parties  concur  in  ^SJ^Sed/ 
requesting  that  the  estate  should  be  placed  under  judicial  manage- 
ment, the  application  will  be  granted  (e).    Again,  if  there  be  a 

(a)  Chapter  XII.  Sees.  2  &  3.  S.  187 ;  Home  v.  HunUr,  7  Mar.  1838, 

(b)  Shand  v.  MacDonald,  20  Mar.      11  S.  538. 

1862,  24  D.  829.  (d)  24  &  26  Vict.  cap.  84. 

(c)  Forbes,  14  Feb.  1862, 14  D.  498;  (e)  Taylor  v.  Taylor's  Trs,,  18  July 
Adie  V.  Mitchell,  19  Dec.  1836,  14  S.  1867,  19  D.  1097 ;  14  Nov.  1867,  20 
185;  Laird  v.  Miln,  7  Dec.  1838,  12  D.  62. 
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doubt  as  to  the  title  of  the  trostee,  the  Court  will  be  disposed  to 
accede  to  an  application  for  the  appointment  of  an  interim  factor 
until  the'  question  of  the  trustee's  right  is  tried  (a).  But  the  mere 
fact  that  the  management  of  the  trustees  has  not  been  satisfactory 
to  those  beneficially  interested,  or  that  it  has  been  unfortunate  in  its 
results,  is  not  per  se  a  sufficient  ground  for  superseding  the  trustees 
to  whom  a  testator  has  committed  the  management  of  his  property ; 
for  the  very  fact  of  the  creation  of  a  trust  implies  an  indisposition 
on  his  part  to  rely  exclusively  on  the  judgment  and  discretion 
of  those  for  whose  benefit  the  trust  has  been  created.  When  a 
trust  estate  has  passed  into  the  hands  of  assumed  trustees,  the  Court 
will  more  readily  entertain  an  application  for  a  transference  of  the 
estate  into  the  custody  of  judicial  manager,  as  in  this  case  the  ele- 
ment of  dilectus  persancB  is  wanting  (  6). 

The  expenses  connected  with  the  appointment  of  factors  upon 
trust  estates  form  a  preferable  charge  upon  the  estate ;  and  after 
the  factory  has  come  into  operation,  which  it  does  as  soon  as  the 
factor  has  found  caution  (c),  the  factor  has  the  same  right  of  reten* 
tion  for  his  expenses  which  the  trustee  has,  in  virtue  of  the  primary 
purpose  of  the  trust  disposition  ((f). 

The  administration  of  trust  estates  by  judicial  factors  is  regulated 
by  the  Acts  of  Sederunt  of  31  July  1690,  25  December  1708,  31 
July  1717,  and  13  Feb.  1730.  Where  trustees  are  also  ex  offi/Ao 
tutors  or  curators  to  their  constituents,  and  it  becomes  necessary  to 
vest  the  estate  in  manibus  curicBy  it  is  usual  to  apply  for  the  appoint- 
ment of  a  factor  having  the  powers  of  a  guardian,  in  which  case 
the  factory  will  fall  under  the  jurisdiction  created  by  the  Pupils' 
Protection  Act  (e). 

The  subject  of  the  duties  and  powers  of  judicial  factors  is  an 
extensive  one.  Any  summary  we  could  give  of  the  various  enact- 
ments and  provisions  of  consuetudinary  law  upon  this  subject,  would 
be  incomplete,  and  therefore  valueless ;  unless  accompanied  by  an 
analysis  of  the  decided  cases, — which  are  very  numerous,  and  are 


(a)  Christy  v.  Paul,  10  July  1834, 
12  S.  916. 

(6)  Christy  v.  Partly  mpra. 

(c)  Donaldson,  18  June  1833,  11  S. 
740;  Fullarton,  11  July  1833,  11  S. 


962 ;  Macfarlane  v.  Donaldson^  12  May 
1835,  13  S.  725. 

(d  )  See  this  subject  treated  in  Chap. 
XXV.  (II.  64). 

(e)  12  &  13  Vict.  cap.  51 ;  see  Pet, 
Morison,  21  Feb.  1857,  19  D.  504. 
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besides  too  closely  identified  with  the  Guardianship  cases  to  admit  of 
separate  discussion.  This  would  open  up  a  much  wider  field  of  in- 
vestigation than  we  are  disposed  to  enter  upon,  at  the  conclusion  of 
a  subject  which  is  in  itself  very  comprehensive,  and  has  already  led 
us  considerably  beyond  the  limits  which  we  had  originally  laid  down. 
There  is  the  less  reason  for  entering,  in  this  place,  upon  the  duties 
and  powers  of  judicial  factors  and  curators,  as  the  subject  has 
been  separately  treated  in  a  work  already  in  the  hands  of  the 
profession  (a). 

By  the  74th  section  of  the  Bankruptcy  Act,  the  Lord  Ordinary  Removal  of 

1         ,  .        Trustees,  and 

has  power  to  remove  any  trustee  on  a  sequestrated  estate,  upon  the  sequestration 
application  of  one-fourth  in  value  of  the  creditors  (b).  Aa  the  estate. 
Court  has  power  to  appoint  new  trustees  upon  private  trusts,  it  can 
scarcely  be  doubted  that  it  has  also  jurisdiction  to  remove  trustees, 
when  danger  is  to  be  apprehended  from  their  continuance  in  office. 
In  practice,  however,  this  is  rarely,  if  ever,  done  (c).  The  ap- 
pointment of  a  factor  is  the  remedy  given  in  practice,  sometimes 
with  the  additional  precaution  of  sequestration  of  the  estate  (d). 
The  chief  distinction  between  removal  and  sequestration  is,  that  in 
the  latter  case  the  powers  of  the  trustee  are  merely  suspended,  and 
may  be  revived  by  a  recal  of  the  sequestration ;  while,  in  the  case 
of  a  removal,  the  original  appointment  is  abrogated.  Sequestration 
of  the  estate,  although  a  stronger  measure  than  the  mere  appoint- 
ment of  a  factor,  does  not  carry  with  it  that  direct  censure  of  the 
conduct  of  the  trustee  which  is  necessarily  implied  in  a  sentence  of 
deprivation  of  office. 


(a)  We  refer  to  Thorns  on  Judicial 
Factory,  and  more  efipecially  to  the 
Third  Chapter,  pp.  154  et  seq. 

(b)  See  BaUlie  v.  Anderson^  18  July 
1844,  6  D.  1376 ;  Lowden,  31  Jan. 
1835,  13  S.  889 ;  Cahbell  v.  Milier,  8 
July  1828,  6  S.  1101. 

(c)  See  Pet.  Smith,  20  Mar.  1862, 
24  D.  838  ;  Pet.  Hay,  19  Feb.  1861, 23 
D.  594 ;  Butchart  v.  Butchart,  1  July 


1851, 13  D.  1258,  and  authorities  there 
cited. 

(d)  Hawarden,  31  May  1861,  23  D. 
923  ;  Morris  v.  Bain,  27  Feb.  1858, 20 
D.  716  ;  Barry  v.  Thorbum,  11  Mar. 
1847,  9  D.  917  ;  Macpherson^  19  Dec. 
1840,  3  D.  315 ;  Home  v.  Hunter,  7 
Mar.  1833,  11  S.  538 ;  HamiUon  v. 
Littkjohn,  18  Mar.  1836,  2  S.  &  M'L. 
355. 
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PART    IV. 

TRUST    CONVEYANCING 


CHAPTER   XLVII. 

SUGGESTIONS  AS  TO  TAKING  INSTRUCTIONS  FOR 
THE  PREPARATION  OF  WILLS. 

We  propose,  as  introductory  to  the  last  division  of  this  treatise,  to 
o£Fer  a  few  suggestions  for  the  use  of  practitioners  in  taking  in- 
structions for  the  preparation  of  settlements.  The  duty  resting  on 
an  agent  in  taking  instructions  for  testamentary  deeds  is  a  very 
delicate,  as  well  as  a  responsible  one ;  and  we  are  afraid  its  im- 
portance is  often  not  sufficiently  appreciated. 

The  duty  of  the  agent  is  often  rendered  more  onerous  by  the 
indecision  in  many  cases,  and  the  almost  entire  ignorance  in  others, 
on  the  part  of  the  testator,  as  to  how,  and  the  particular  terms  in 
which,  he  shall  leave  his  means ;  and  not  infrequently  the  settlement 
is  as  much  the  will  of  the  agent  as  of  the  maker. 

Frequently  the  agent,  without  making  any  inquiry  as  to  the 
position  of  the  testator's  means,  the  manner  in  which  they  are 
affected  by  marriage-contracts,  or  other  deeds  of  a  family  nature, 
or  without  explaining  the  legal  rights  of  husband  and  wife,  or 
children,  or  of  the  heir-at-law  by  the  operation  of  the  law  of  death- 
bed, simply  ascertains  the  wishes  of  the  testator,  and  embodies 
them  in  a  settlement ;  and  this  settlement  is  signed  by  the  maker 
without  much  explanation,  and  without  any  very  distinct  under- 
standing on  his  part  of  the  real  effect  of  the  clauses  which  it  con- 
tains.    It  is  the  duty  of  the  agent,  however,  in  many  cases,  not 
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only  to  draw,  bat  to  advise  and  explain ;  remembering  that  the 
testator's  intention  can  only  be  truly  elicited  by  having  presented 
to  his  consideration  the  arrangements  most  suitable  to  his  views 
and  circumstances.  To  the  right  discharge  of  his  duty  as  a  pro- 
fessional adviser,  it  is  not  enough  that  the  solicitor  is  conversant 
with  the  various  modes  of  disposition  in  which  the  law  allows  a 
testator  to  direct  the  enjoyment  of  his  property ;  it  is  essential  that 
he  should  also  be  informed  as  to  the  circumstances  of  the  testatoi^s 
f amily,  and  the  situation  of  his  fortune.  To  a  want  of  complete 
information  on  these  points  we  must  attribute  many  of  the  incon- 
venient schemes  of  testamentary  disposition  which  are  met  with  in 
practice.  Were  the  legal  rights,  which  the  maker  cannot  by  any  act 
of  his  own  disappoint,  the  consequences  resulting  from  the  operation 
of  the  law  of  death-bed,  and  the  real  effect  of  the  expressions  used 
in  testamentary  deeds,  especially  in  questions  of  liferent  and  fee 
and  vesting,  carefully  explained  in  all  instances,  we  are  satisfied 
that  very  many  of  the  numerous  litigations  which  are  raised  upon 
the  meaning  and  proper  construction  of  trust  settlements  would 
be  prevented. 

It  is  of  course  impossible  to  make  suggestions  to  meet  every 
variety  of  circumstances.  The  duty  of  an  agent  must,  to  a  great 
extent,  depend  upon  the  circumstances  of  each  particular  case ;  and 
we  shall  only  notice  what  we  consider  to  be  the  agent's  duty  under 
circumstances  which  most  frequently  occur  in  practice, 
inqtdiytobe  ^'  When  the  maker  of  the  settlement  is  married,  the  agent 

proper^  mib-  ^ught  to  ascertain  whether  he  or  she  has  entered  into  a  marriage- 
ti!Jnfl**!>f^M-  contract,  and,  if  such  a  deed  exists,  to  ascertain  the  terms  of  its 
riage-contrect ;  provisions.  He  will  thus  be  able  to  explain  what  effect  these  pro- 
visions have  upon  the  power  of  disposal  of  the  maker,  and  to  take 
or  of  which  the  distinct  instructions  with  these  provisions  in  view.     He  should  also 

testator  has  •         i_     i_         i 

the  power  of  ascertain  whether  the  maker  has  any  power  of  disposal  of  any  fund 
of  which  he  or  she  may  not  have  the  absolute  property,  in  order 
that  such  a  power  may  be  specially  dealt  with,  and  any  question  as 
to  whether  it  is  sufficiently  exercised  by  the  execution  of  a  general 
settlement  obviated.  He  should  also  ascertain  whether  there  is  any 
property  in  England  or  abroad ;  and  if  there  is  English  property, 
he  should  introduce  into  the  dispositive  clause  the  words  '^  devise, 
legate,  and  bequeath." 
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2.  Should  there  be  no  marriaf^e-settlement,  the  a^^ent  should  Testator 

^  .         '  ^.  should  be 

explain  the  legal  rights  of  the  husband  or  wif  e^  and  of  children^  and  made  aware 
the  impossibility  of  these  rights  being  limited  by  a  testamentary  rights  of  the 
settlement. 

3.  Having  ascertained  how  the  testator^s  means  are  affected  by  Ascertainment 
marriage-contract  or  other  deeds^  and  explained  the  rights  which  tor's  intention 
cannot  be  disappointed^  it  should  be  the  object  of  the  agent  to  destination  of 
apprehend  distinctly  the  wishes  of  the  testator,  and  to  carry  these       ^^^  ^' 
into  effect ;  and  in  doing  so,  many  explanations  will  require  to  be 

given  as  to  the  meaning  and  effect  of  various  clauses  usually  in- 
serted in  settlements.  We  shall  advert  to  some  of  those  of  most 
frequent  occurrence. 

(1.)  The  first  provision  of  a  settlement  generally  contains  a  direc-  Payment  of 
tion  for  payment  of  debts.    In  the  case  where  an  heritable  property, 
appointed  to  be  conveyed  to  a  special  legatee,  is  burdened  with 
debt,  it  should  be  ascertained  whether  the  debt  is  to  be  paid  out  of 
the  general  estate ;  or  in  other  words,  whether  it  is  to  be  considered 
a  debt  included  in  the  first  purpose  of  the  settlement,  or  whether  it 
is  to  form  a  burden  upon  the  property.    If  there  are  marriage-con-  Marriagfr-con- 
tract  provisions,  it  should  also  be  ascertained  whether  these  are  to  sions,  whether 
be  paid  as  debts,  or  to  be  held  as  satisfied  by  the  provisions  of  the  with  as  debts. 
testamentary  settlement,  in  order  that  the  wishes  of  the  maker  in 
this  respect  may  be  given  effect  to. 

(2.)  In  the  case  of  simple  legacies,  the  a£^nt  ou£;ht  to  ascertain  Destination  of 

1    \  .        1  ^     ,       1  1  .  ,  1  ^^^  subject  of 

whether,  m  the  event  of  the  legatee  predeceasing  the  maker,  the  legacy  on 
subject  of  the  bequest  is  to  pass  to  the  legatee's  heirs  and  assignees,  legatee. 
to  hb  issue  only,  or  to  the  residuary  legatees ;  and,  where  legacies 
are  left  to  two  or  more  persons,  he  ought  to  inform  himself  as  to 
whether  the  survivor  or  survivors  are  to  succeed,  should  any  of 
them  predecease,  or  if  the  heirs  of  predeceasers  are  to  take  a  joint 
interest  along  with  the  survivors,  and  if  so,  to  provide  accordingly. 

(3.)  In  regard  to  provisions  of  liferent  to  parents  and  fee  to  Liferent  and 
children  nasdturiy  the  wishes  of  the  maker  should  be  carefully  ascer- 
tained. We  believe  that,  in  provisions  of  this  nature,  the  intentions 
of  the  maker  have  not  infrequently  been  frustrated  by  the  careless- 
ness or  ignorance  of  the  agent,  or  from  the  real  wishes  of  the  maker 
not  having  been  clearly  understood.  The  agent  should  know  Modeofeffec- 
whether  the  maker  intends  that  the  liferent  shall  be  a  liferent  use,  tor's  intention. 
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Whether  fee  to 
be  contiDgent 
on  snrvivance 
of  the  life- 
renter. 


Bfesiduaiy 
bequestB. 


Application 
of  annual 
proceeds. 


Dnty  of  a^ent 
to  ascertain 
testator's  in- 
tention in 
relation  to 
vesting. 


or  whether  it  is  to  be  a  liferent  only  in  form  and  a  fee  in  its 
operation  and  effect.  In  consequence  of  the  affirmance  of  the  judg- 
ment in  the  case  of  Fergusoris  7V«.  ▼.  HamiUonj  since  our  first 
volume  was  printed,  we  take  the  opportunitj  of  reminding  con- 
veyancers that  the  creation  of  a  trust  is  not  sufficient  to  preserve  a 
fee  for  unborn  children,  either  alone  or  in  conjunction  with  those 
bom  in  the  testator^s  lifetime,  unless  the  destination  is  either  re- 
stricted to  a  liferent  use  allenarly,  or  that  the  trustees  are  directed 
to  retain  the  fund  under  their  control  during  the  subsistence  of  the 
liferent.  The  conveyancer  will  also  be  careful  to  prevent  any 
question  as  to  the  right  to  the  fee  conferred  upon  the  children,  by 
declaring  whether  all  the  children  bom  of  the  liferenter,  although 
some  of  them  should  predecease  him,  are  to  participate  in  the  fee ; 
or  whether  only  those  children  who  survive  the  liferenter  and  the 
period  of  dimion,  and  the  children  of  those  who  may  predecease, 
are  entitled  to  do  so,  and  the  proportions  in  which  they  are  to  suc- 
ceed. 

(4.)  But  perhaps  the  instructions  attended  with  most  difficulty, 
and  which  require  the  greatest  care,  are  those  which  relate  to  re- 
siduary bequests.  Frequently  a  liferent  is  given  to  one  party  and 
the  fee  to  another  or  other  parties.  Sometimes  the  annual  pro- 
ceeds are  directed  to  be  applied  for  a  particular  purpose  during  a 
certain  period,  or  for  a  time  dependent  upon  circumstances,  with  an 
ultimate  destination  of  the  fee ;  and  it  is  in  reference  to  the  proper 
construction  of  these  provisions,  or  provisions  of  a  similar  kind,  that 
litigation  has  most  frequently  arisen.  There  can  be  no  doubt  that 
if  the  difficulties  connected  with  the  destination  of  contingent  in- 
terests and  the  ascertainment  of  the  period  of  vesting,  were  fully 
explained  to  the  makers  of  testamentary  deeds,  and  their  intention 
as  to  the  period  of  vesting  accurately  ascertained,  litigation  would 
be  much  less  frequent  in  reference  to  residuary  bequests.  It  is 
desirable  that,  in  every  case  where  a  question  of  vesting  is  likely  to 
arise,  the  intention  of  the  testator  as  to  when  the  vesting  of  the  fee 
is  to  take  place  should  be  ascertained  by  his  agent,  and  provision 
made  for  carrying  out  his  wish^  in  language  as  to  the  meaning  of 
which  there  can  be  no  misconception.  Too  much  reliance  ought 
not  to  be  placed  upon  a  clause  declaratory  of  the  period  of  vesting ; 
for  it  must  be  remembered  that  the  vesting  of  a  contingent  interest 
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is  in  most  cases  necessarily  determined  by  the  conditions  of  the  desti- 
nation,  and,  in  case  of  repugnancy,  the  testator^s  express  disposition 
of  his  estate  must  override  any  declaration  of  intention.  From  the 
cases  referred  to  in  the  two  preceding  chapters,  it  will  be  seen  that 
litigation  in  regard  to  the  vesting  of  residuary  bequests  has  most 
frequently  resulted  from  uncertainty  as  to  the  period  to  which 
words  of  survivorship  are  to  be  referred.  In  all  cases  where  an 
interest  is  to  be  given  to  survivors  or  to  a  conditional  institute,  it 
should  be  clearly  stated  whether  the  property  is  to  pass  in  the  event 
of  the  legatee  surviving  the  testator,  or  in  the  event  of  his  surviving 
the  prior  legatee,  or  finally,  in  the  event  of  his  outliving  the  period 
of  distribution.  A  testator,  while  he  postpones  the  period  of  vesting, 
may  wish  to  give  the  legatee  a  power  of  disposal  or  division  among 
his  children  should  he  predecease,  and  special  inquiry  and  provision 
should  be  made  as  to  this. 

The  mode  of  giving  expression  to  the  usual  reciprocal  institution  Destination  to 

-  .  ^  .1      •  i»  1  •1,1  children  of  a 

of  survivors  and  the  issue  of  predeceasmg  legatees,  deserves  more  family,  or  joint 
attention  than  it  has  hitherto  received.  The  decision  of  the  House  to  be  framed!^ 
of  Lords  in  Buchanan  v.  Young  will  remind  the  practitioner  that 
issue  do  not  take  along  with  survivors  unless  expressly  instituted. 
There  are  two  modes  of  expressing  the  usual  destination  to  a  family, 
equally  correct  in  principle,  but  not  always  identical  in  legal  effect ; 
namely,  (1)  by  a  joint  destination  without  substitutions ;  and  (2) 
by  a  destination  in  specified  shares,  with  substitutions.  Under  the 
first,  the  testator  gives  the  property,  for  example,  "  to  the  surviving 
children  of  A.  B.,  and  (or  jointly  with)  the  issue  of  any  of  his 
children  who  may  predecease;"  adding  a  declaration  that  the  divi- 
sion is  to  be  per  stirpes.  This  form  can  only  be  used  when  the 
shares  of  all  the  children  are  to  vest  at  pne  and  the  same  time ;  e.g^ 
at  the  majority  of  the  youngest ;  and  when  those  shares  are  equal. 
The  other  form  of  destination  to  which  we  have  referred,  consists 
of  three  purposes :  (1)  a  destination  to  the  children  in  equal  (or 
unequal)  shares ;  (2)  a  substitution  of  the  issue  of  each  child  to 
that  child's  original  share ;  and  (3)  a  destination  over  to  the  sur- 
viving children  jointly  with  the  issue  of  predeceasing  children,  in  the 
event  of  any  other  child  dying  without  issue.  Each  of  these  three 
purposes  must  be  distinctly  expressed — not  left  to  implication; 
otherwise  the  testator^s  intention  may  be  frustrated. 

VOL.  II.  2  c 
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Bevocatioii  of 
prior  settle- 
ments. 


Law  of  death* 
bed. 


Powers  of  the 
trustees. 
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children's  pro- 
visions. 


Partnership 
interests,  how 
to  be  dealt 
with. 


(5.)  If  the  maker  has  abeady  executed  a  settlement,  the  agent 
ought  to  inform  himself  as  to  whether  the  maker  wishes  that  settle- 
ment to  take  efifect  in  the  event  of  the  new  settlement  becoming 
ineffectual  by  the  law  of  death-bed ;  and  if  such  should  be  his  inten- 
tion, the  agent  will  of  course  take  care  not  to  insert  a  clause  of 
revocation  in  the  new  settlement. 

(6.)  Should  the  maker  be  labouring  under  disease  when  the 
settlement  is  executed,  the  law  of  death-bed  and  the  right  competent 
to  the  heir  should  be  explained  to  him,  and  he  should  be  recom- 
mended to  go  to  kirk  or  market  as  soon  as  practicable  after  execut- 
ing the  settlement,  if  his  health  permits  him  to  do  so. 

(7.)  As  to  the  powers  to  be  conferred  on  the  trustees,  the 
maker  of  the  settlement  will  in  most  cases  be  disposed  to  be  guided 
by  the  advice  of  his  agent.  In  the  forms  of  trust  settlements  which 
follow,  we  have  been  solicitous  to  include  examples  of  all  the  powers 
likely  to  be  required  in  ordinary  practice.  Circumstances  must 
determine  how  far  it  is  advisable  in  any  particular  case  to  give  a 
wide  discretion  to  trustees.  The  duration  of  powers  in  private 
trusts  should  not  be  longer  than  is  necessary  for  the  purpose  of 
providing  for  the  exigencies  of  the  testator^s  family,  or  those  to 
whom  he  stands  in  laeo  parentis.  Hence,  as  a  general  rule,  a  dis- 
cretionary trust  should  not  be  kept  up  for  the  benefit  of  grand- 
children. Care  should  also  be  taken,  in  framing  a  trust  settlement^ 
to  distinguish  between  a  power  of  sale  and  a  direction  to  sell; 
although,  since  the  changes  in  the  law  as  to  succession  duties,  the 
risk  of  litigation  in  consequence  of  ambiguity  in  this  particular  has 
been  greatly  diminished. 

We  think  we  have  noticed  the  principal  points  to  which  the 
attention  of  an  agent  should  in  ordinary  cases  be  directed.  There 
are,  of  course,  many  special  cases  requiring  the  attention  of  the 
agent.  For  example,  when  the  maker  has  a  family,  some  of  whose 
members  have  attained  majority,  it  should  be  ascertained  whether 
any  advances  have  been  made  to  any  of  the  family,  and  if  so^ 
whether  they  are  to  be  imputed  as  part  payment  of  the  provisions 
under  the  settlement.  In  the  case  where  the  maker  is  a  partner  of 
a  private  company,  it  should  be  pointed  out  to  him  that  his  executors 
are  bound  to  realize  his  interest  with  as  little  delay  as  possible ;  and 
should  he  wish  his  partners  to  have  time  to  pay  out  his  share. 
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special  provision  ought  to  be  made  to  that  effect.  If  the  maker  is  Mineral  sab- 
proprietor  of  minerals  which  have  not  hitherto  been  worked,  and  if 
the  trust  created  by  the  settlement  is  to  be  one  of  considerable  en- 
durance, the  expediency  should  be  brought  under  his  notice  of  con- 
ferring ample  powers  upon  the  trustees  in  relation  to  the  working 
and  leasing  of  the  minerals.  But  the  duty  of  the  agent  in  all 
special  cases,  must  of  course  depend  upon  the  circumstances  of 
each  case ;  and  he  should  make  it  his  object  to  inform  himself  of 
all  the  circumstances  in  regard  to  which  specific  provision  may  be 
necessary,  and  to  bring  them  under  the  notice  of  the  maker  in 
order  that  his  wishes  may  be  distinctly  ascertained  and  carried  into 
effect. 


r 
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STYLES  OF  TRUST  SETTLEMENTS  AND 
COLLATERAL  DEEDS. 

Section  I. 

8TYLB8  OF  TESTAMENTARY  DISPOSITIONS. 


Absolute  dis- 
positioD  of 
whole  estate. 


No.  L — GenefxU  Settlement^  conveying  whole  Estate  to  one  pereon^ 
under  burden  of  Legacies  in  different  forms.  Exclusion  of  jus 
mariti  of  the  Husbands  of  the  Beneficiaries.  Note  as  to  convey- 
ance in  fee  and  liferent. 

I,  A.  B.  of  X.^  being  desirous  of  settling  the  succession  to  my 
means  and  estate,  so  as  to  prevent  disputes  after  my  decease,  do 
therefore  give,  geakt,  assign,  dispone,  convey,  and  make 
OVEB  [if  English  property  is  intended  to  be  included^  insert  after 
"  disponCy^ — devise,  legate,  and  bequeath]  to  and  in  favour  of  C.  D. 
of  Y.,  and  his  heirs  and  assignees,  heritably  and  irredeemably, 
All  and  Sundry  lands,  tenements,  heritages,  goods,  gear,  debts,  and 
sums  of  money,  and  in  general  the  whole  estate,  heritable  and 
moveable,  real  and  personal,  which  shall  be  belonging  and  owing  to 
me  at  my  decease  [should  no  special  provision  be  intended  as  to  a 
fund  of  which  the  maker  has  the  power  of  disposal^  the  following 
clause  may  be  added :  including  any  fund  of  which  I  may  at  the 
tiftie  of  my  decease  have  the  power  of  disposal],  together  with  the 
whole  rents,  interest,  dividends,  profits,  and  produce  thereof,  and 
the  writings,  title-deeds,  vouchers,  and  instructions  of  the  premises  : 
Nomination  of   Anb  I  hereby  NOMINATE  and  APPOINT  the  said  C.  D.  to  be  my 

disponee  as.  ....i  ii 

executor.  sole  executor  and  universal  intromitter  with  my  moveable  means 

and  estate,  with  power  to  give  up  inventories  thereof,  confijrm  the 
same  if  needful,  and  generally  to  do  everything  competent  to  the 
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ofSce  of  executor :  But  these  presents  are  granted,  and  shall  be  Disponed  to 

DAY  testfttor's 

accepted  by  tlie  said  C.  D.,  and  the  foresaid  lands  and  other  heri-  debts. 

tages  hereby  conveyed  are  disponed  with  and  under  the  burden  of 

the  payment  of  my  whole  just  and  lawful  debts,  and  sick-bed  and 

funeral  charges,  and  of  the  payment  of  the  following  legacies  which  Disponeebur- 

I  leave  and  bequeath  to  the  parties  after  named — ^viz. :  First,  To  legaoieB. 

my  nephew,  £.  F.,  the  sum  of  L.  sterling,  whom  failing,  to 

his  issue  equally  amonfr  them ;  Second,  To  each  of  G.  H,  and  I.  I'Cgacy  to  two 

.  1       •  •        1  .  peraonfl  jointly. 

K.  the  sum  of  L.  sterling,  and  failing  both  or  either  of  them 

leaving  issue,  then  the  smn  provided  to  the  deceasers  or  deceaser 
shall  be  paid  to  such  issue  equally  among  them,  per  stirpes ;  and  in 
the  event  of  the  decease  of  either  of  them  without  leaving  issue, 
then  the  sum  provided  to  such  deceaser  shall  be  paid  to  the  other  of 
them,  whom  failing  leaving  issue,  to  such  issue  equally  among  them 
per  stirpes ;  Third,  To  each  of  the  three  daughters  of  my  uncle,  Legacy  to 

,_  __       ,  -  _  -.  1  !»  -T  11  PI  three  or  more 

M.  N.,  the  sum  of  L.  sterling,  and  failmg  all  or  any  of  them  persons  jointly. 

leaving  issue,  the  sum  provided  to  the  deceasers  or  deceaser  shall  be  institution  of 
paid  to  their  or  her  issue  equally  among  them  per  stirpes^  and  in 
the  event  of  the  decease  of  any  of  them  without  leaving  issue,  then 
the  sum  provided  to  such  deceaser  shall  be  paid  to  the  survivors  or 
survivor  jointly  with  the  issue  of  the  other  who  may  have  pre- 
deceased leaving  issue,  such  issue  being  entitled  equally  to  the 
share  to  which  their  parent  would  have  been  entitled  if  in  life  (a) ; 
aU  which  legacies  shall  bear  interest  from  the  first  term  of  Whit- 
sunday or  Martinmas  after  my  decease  until  paid ;  Fourth,  To  Legacy  to  a 

,  ,  ,  ,  ,  charitable 

the  Society  of  [insert  the  designation  of  the  society  as  accurately  institution. 

as  possible]  the  sum  of  L.  ,  to  be  paid  at  the  first  term  of 

Whitsunday  or  Martinmas  after  my  decease,  with  interest  from 

that  term  until  paid,  which  legacy  shall  be  paid  to  the  secretary  or 

treasurer  of  that  institution  for  behoof  thereof,  whose  receipt  shall 

be  sufficient  exoneration  for  the  same ;  and  also  under  burden  of 

any  other  legacies  which  I  may  hereafter  bequeath  by  any  codicil 

or  signed  memorandum  expressive  of  my  intention  :  And  I  appoint  Appointment 

the  said  C.  D.,  his  heirs  and  assignees,  to  be  my  residuary  legatee  legatee. 

or  legatees :  And  I  pbovide  and  declare  that  the  whole  bequests  Exclusion  of 

hereby  made,  so  far  as  in  favour  of  or  descending  upon  females, 

(a)  For  abridged  fonns  of  joint  legacies,  with  reciprocal  substitutions  in  fa- 
vour of  issue,  see  Style  No.  lY.,  p.  418. 


406 


STYLES  OF  TRUST  SETTLEMENTS,  ETC.  [Ch.  XLVU. 


Legacies  may 
be  paid  to 
grnardiaDBs 


Bflserved 
power  to 
revoke* 


DellYery. 


Begietratioii. 


shall  be  expressly  sedosiye  of  the  ju$  mariti  and  right  of  admini- 
stration  of  husbands,  and  shall  not  be  affectable  by  their  debts  or 
deeds,  or  by  the  diligence  of  their  creditors :  Anb  I  further  pro- 
YIDB  and  DECLABE  that  sach  of  the  foregoing  bequests  as  are  in 
favour  of  parties  who  may  be  in  pupillarity  or  minority  at  the  fore- 
said period  of  payment,  may  be  paid  to  their  legal  guardians  for 
their  behoof :  And  I  rbsebye  my  own  liferent  use  and  enjoyment 
of  the  premises,  and  ftdl  power  and  authority  to  me,  at  any  time  of 
my  life,  and  even  on  death-bed,  to  cancel  or  alter  these  presents  at 
pleasure :  And  I  dispense  with  delivery  hereof,  and  declare  these 
presents,  although  lying  by  me  or  in  the  custody  of  any  other  per- 
son at  my  death,  to  have  the  full  effect  of  a  delivered  evident,  any 
law  or  custom  to  the  contrary  notwithstanding :  And  I  consent 
to  registration  for  preservation. — In  witness  whereof,  etc 


Note. — Sometimes,  when  a  testator  wishes  to  settle  his  estate 
upon  one  party  in  liferent  and  the  children  of  that  party  in  fee,  he 
executes  a  settlement  disponing  his  estates  to  the  liferenter  '^in  life- 
rent for  his  liferent  use  allenarly,  and  to  his  children  in  fee  f  but 
property  meant  to  be  settled  in  this  manner  can  be  most  effectually 
secured  by  means  of  a  trust,  and  is  so  settled  in  practice.  Elxamples 
of  the  manner  in  which  the  object  of  the  settlor  in  the  case  under 
consideration  is  carried  out  by  means  of  a  trust,  will  be  found  in 
Styles  No.  IV.  and  No.  V. 


Absolute  die- 
dtion  to 


tour  penons, 
with  destina- 
tion. 


No.  n. — General  Settlement  conveying  whole  Estate  to  two  or  more 
parties  jointly.     Conditional  Institution  of  Issue. 

I,  A.  B.  of  X.,  in  order  to  settle  the  succession  to  my  estate,  real 
and  personal,  after  my  decease,  and  for  other  good  causes  and  con- 
siderations, do  hereby  give,  grant,  assign,  dispone,  convex,  and 
MAKE  OVEB  to  and  in  favour  of  my  brothers,  G.  and  D.,  and  my 
sisters,  E.  and  F.,  equally,  and  to  their  respective  issue  per  stirpes 
equally  among  them,  and  failing  any  of  them  without  leaving  issne^ 
then  to  the  survivors  of  the  said  C,  D.,  E.,  and  F.,  and  the  lawful 
issue  of  any  of  them  who  may  have  predeceased  me  (the  division 
heing  per  stirpes)j  All  and  Sundry  lands,  tenements,  heritage,  goods, 
gear,  debts,  and  sums  of  money,  and  in  general  the  whole  estate, 
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heritable  and  moveable,  real  and  personal,  now  owing  and  belong- 
ing, or  which  shall  be  owing  and  belongmg  to  me  [see  No.  1,  as 
to  where  there  is  a  power  of  disposal]  at  the  time  of  mj  de* 
cease;  together  with  the  whole  rents,  interests,  dividends,  profits, 
and  prodace  of  the  premises  dne  at  my  decease,  or  to  become 
due  thereafter,  and  the  writings,  titMeeds,  and  securities  of  the 
same :  But  subject  always  to  the  bnrden  of  payment  of  all  Disponees  bur- 
my  just  and  lawful  debts,  sick-bed  and  fmieral  charges :  And  I  teetator^B 
hereby  nominate  and  appoint  the  said  C,  D.,  E.,  and  F.,  and  Appointment 
the  survivors  or  survivor  of  them,  to  be  my  sole  executors  and  exe-  o' e^Lecntore. 
cutor,  and  universal  intromittets  and  intromitter  with  my  whole 
moveable  subjects  and  estate,  with  power  to  give  up  inventories, 
confirm  the  same  if  needful,  and  in  general  t«  do  everything  which 
to  the  office  of  executor  belongs :  And  I  declare  [as  in  Style  No.  I.]. 

No.  in. — MiUiLal  General  Settlement  hy  SpcmseSy  conveying  whole 
Estate  to  the  Survivor  absolutely.  Variations  upon  the  clause 
reserving  right  to  revoke. 

We,  A.  B.  of  X.,  and  Mrs  C.  D.  or  B.,  spouses,  for  the  love,  favour 
and  affection  we  bear  to  each  other  [if  the  power  of  rew>catio^i  is 
intended  to  be  restrietedy  say — ^In  consideration  of  the  provisions 
herein  contained,  granted  by  each  of  us  in  favour  of  the  other, 
and  for  other  good  and  onerous  causes],  do  therefore,  with  mutual  Mutual  dispo- 

^  J   •      sition  to  sum- 

advice  and  consent,  give,  grant,  aissign,  and  dispone  to  and  m  vor  and  hein. 

favour  of  the  survivor  of  us,  and  the  heirs  and  assignees  whomso- 
ever of  the  survivor.  All  and  Sundry  lands,  tenements,  and  herit- 
ages, and  also  all  debts,  sums  of  money,  and  effects,  and  in  general 
all  estate,  heritable  and  moveable,  real  and  personal,  wheresoever 
situated,  now  owing  and  belonging,  or  that  shall  be  owing  and 
belonging  to  the  first  deceaser,  with  the  whole  writings,  vouchers, 
and  securities,  and  the  rents,  interest,  profits,  and  produce  of  the 
premises:  And  we  respectively  bind  and  oblige  our  heir&-atJaw 
and  executors  to  make  up  titles  if  required,  and  to  grant,  execute, 
and  deliver  all  writings  necessary  and  requisite  for  vesting  the 
estate  of  the  first  deceaser  in  the  person  of  the  survivor :  And 
we  nominate  and  appoint  the  survivor  to  be  the  executor  of  Surviror 

.  T*  appointed 

the   first  deceaser,  excluding  all  others  from  that  office :    But  executor. 
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Duponee  bur- 
dened with 
debts. 


BeMTved 
power  to  alter. 
[See  note.] 


THESE  PRESENTS  are  granted,  and  shall  be  accepted  by  the  sur- 
vivor and  his  or  her  foresaids,  under  the  burden  of  the  payment 
of  the  whole  jnst  and  lawful  debts,  sick-bed  and  funeral  charges, 
of  the  first  deceaser :  Reservino  always  to  us  and  each  of  us  foil 
power  to  alter,  innovate,  or  revoke  these  presents,  in  whole  or 
in  part,  as  we  may  see  proper :  But  dispensing  with  the  delivery 
hereof,  and  declaring  always  that  the  same,  so  far  as  unaltered  or 
unrevoked  as  aforesaid,  shall  be  effectual,  though  found  lying  by 
either  of  us  at  death,  or  in  the  custody  of  any  other  person,  any 
law  or  custom  to  the  contrary  notwithstanding :  And  we  consent 
to  the  registration  hereof  in  the  Books  of  Council  and  Session,  or 
other  Judges'  books  competent,  therein  to  remain  for  preservation; 
and  thereto  constitute 


procurators. — ^In  witness  whereof,  etc. 


Power  to  each 
party  to  revoke 
luB  own  part 


Party  exep- 
cmng  power 
of  revocation 
to  forfeit  reci- 
procal provi- 
sions. 


Note. — If  each  party  is  only  to  be  entitled  to  revoke  so  far  as 
regards  his  or  her  own  estate,  the  clause  of  revocation  may  be  ex-   . 
pressed  in  the  following  terms : — 

^'  Reserving  to  us  full  power  and  liberty  to  alter  or  revoke 
these  presents  at  pleasure,  so  far  as  regards  the  estate  hereby  con- 
veyed by  us  respectively." 

If  it  is  intended  that  in  the  event  of  either  party  exercising  the 
power  of  revocation,  he  or  she  shall  not  take  under  the  mutual 
deed,  the  following  words  may  be  added : — 

"  Providing  that  in  the  event  of  either  party  exercising  the 
power  of  revocation  hereby  reserved,  then  the  interest  of  the  party 
so  revoking,  conferred  by  the  other  of  the  said  parties,  in  the 
means  and  estate  hereby  conveyed,  shall  cease,  and  be  held  to  be 
also  revoked." 
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Section  II. 

STYLES  OF  TRUST  8ETTI.1EMENTS  mortis  causa. 

No.  lY,— -Settlement  of  whole  Estatey  vnth  discretionary  powers  as  to 
realizationy  in  trust  for  payment  of  debts  and  legacies^  and  distri- 
huion  of  residue  am^mgst  Testators  Family :  interests  to  vest  at 
majority  or  marriage.  Additional  annuity  to  Widow.  Examples 
of  simple  and  joint  bequests  vnth  conditional  institutions :  specific 
legacies;  legacy  in  fee  and  liferenty  with  powers  of  division  and 
restriction^  etc.  Special  destination  of  heritaile  subjects.  Residur 
ary  destination.  Special  powers  of  advancement  and  restriction 
of  Children's  interests.    Form  of  special  clause  of  immunity. 

ly  A.  B.  of  X.,  for  the  settlement  of  my  saccession  duriDg  my 
life,  and  in  order  to  prevent  disputes  thereanent  after  my  decease,  do 

hereby  give,   grant,  assign,  dispone,  convey,  and  make  over   General  con- 

[where  English  property  is  meant  to  be  conveyed^  add  the  wordsj  SS^ 
"  devise,  legate,  and  bequeath"]  to  and  in  favour  of  English  pro- 

pcrty. 

and  to  any  other  person  or  persons  whom  I  may  hereafter 
nominate  and  appoint,  or  who  may  be  lawfully  assumed  into 
the  trust,  and  to  the  acceptors  and  survivors  and  acceptor  and 
survivor  of  them,  the  major  number  of  them  accepting  and  surviv- 
ing and  resident  in  Great  Britain  from  time  to  time  being  a  quorum, 
and  to  the  heirs  of  the  longest  liver  of  them,  as  trustees  and  trustee 
for  the  ends,  uses,  and  purposes  after  mentioned,  and  to  the  assig- 
nees of  the  said  trustees  or  their  said  quorum,  or  their  foresaids. 
All  and  Sundry  lands,  tenements,  tacks,  heritages,  debts,  goods, 
gear,  effects,  and  sums  of  money,  shares  in  trading  or  other  com- 
panies, stock-in-trade,  and  in  general  the  whole  subjects  and  estate, 
heritable  and  moveable,  real  and  personal,  owing  and  belonging,  or 
which  shall  be  owing  and  belonging  to  me  [see  provision  in  regard 
to  power  of  disposal  in  Style  No.  7.]  at  my  decease,  with  the  rents, 
interest,  profits,  and  produce,  and  writings,  titles,  and  vouchers 
thereof.  [A  special  conveyance  of  the  truster's  heritable  estate  to  the  Special  con- 
irustees  is  not  now  eo'pedientj  as  their  title  may  be  completed  by  no- 
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NominatioD  of 
execQton. 


Dedaraitum  of 
dalpowen. 


Power  to 
lize; 


to  carry  on 
biuinees; 


to  enter  into 
arrangements 
with  partners; 


to  settle 
boundaries  of 
estate,  and  to 
divide. 


Power  of  sale. 


Power  to  fen. 


tarial  instrument,']  And  I  nominate  and  appoint  the  said  trustees 
and  their  foresaids  to  be  my  sole  and  only  execators  and  executor, 
and  universal  intromitters  and  intromitter  with  my  personal  means 
and  estate^  with  full  power  to  give  up  inventories  thereof,  and  con- 
firm the  same  at  pleasure,  and  generally  to  do  everything  pertain- 
ing to  the  oiBce  of  executor :  But  these  pbesents  are  granted, 
and  are  to  be  accepted  by  my  said  trustees  and  their  foresaids  in 
trust,  with  the  powers  and  privileges,  and  for  the  ends,  uses,  and 
purposes  following,  viz. :  That  they  may,  as  they  are  hereby  author- 
ized and  empowered  to  do,  call,  sue  for,  realize,  uplift,  receive,  and 
discharge  the  whole  means  and  estate,  debts,  and  effects  due  and  be- 
longing, or  which  may  be  due  and  belonging  to  me  at  my  decease : 
That  they  may  continue  to  cany  on,  for  behoof  of  my  estate,  and 
for  such  period  and  on  such  terms  as  they  may  think  expedient,  any 
business  in  which  I  may  be  engaged  at  my  decease,  either  by  myself 
or  in  company  with  others :  That  they  may  make  such  arrangements 
and  settlements  relating  to  my  shares  and  interest  in  any  business  in 
which  I  may  be  interested  along  with  others,  as  they  may  think  ad- 
visable, and  may  allow  the  said  shares  and  interests  to  remain  in  the 
hands  of  my  surviving  partners  or  partner  for  such  period  or  periods, 
and  on  such  terms,  as  they  in  their  sole  discretion  shall  think  con- 
ducive to  the  interest  of  my  estate  [see  variatUm  on  this  clause  tn.  Stt/le 
No.  VL'] :  That  they  may  adjust  and  settle  the  extent,  nature, 
and  boundaries  of  any  property  which  may  belong  to  me,  or  in 
which  I  may  be  interested  along  with  others ;  that  they  may  enter 
into  such  arrangements  and  submissions  or  arrangements  as  they 
may  deem  proper,  or  as  may  be  necessary  for  dividing,  or  may 
themselves  agree  on  such  terms  as  they  may  think  proper  for 
dividing,  any  property  in  which  I  may  have  a  joint  interest :  With 
poweb  to  sell,  or  concur  in  selling,  realizing,  and  converting  into 
money,  any  lands,  minerals,  or  other  heritages,  as  well  as  any  personal 
estate  or  effects,  belonging  to  me  or  in  which  I  may  be  interested, 
and  that  either  by  public  roup  or  private  bargain,  and  in  whole,  or 
in  such  lots  and  for  such  price  or  prices  or  other  consideration  as 
they  may  think  proper :  That  they  may  feu  or  concur  in  f ea* 
ing  the  said  lands  and  heritages  for  such  feu  duty  as  they  may 
think  adequate;  that  they  may  let  or  concur  in  letting,  or  may 
work  or  concur  in  working,  the  mines,  metals,  and  minerals  therein  : 
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That  thet  may  let  or  concur  in  letting  the  said  lands  and  move-  Power  to  let 
ables,  or  any  part  or  portion  thereof,  for  such  period  and  on  such 
terms  as  they  may  think  proper :  That  they  may  borrow  money  To  borrow  on 
to  such  extent  as  they  may  think  proper  for  the  purposes  of  the 
trust  upon  my  lands  and  estate,  and  grant  bonds  and  dispositions 
in  security  over  the  same  therefor,  containing  powers  of  sale  and 
all  other  usual  and  necessary  clauses :  That  they  may  raise,  com-  to  ruse  and 
mence,  and  follow  forth  all  actions,  suits,  and  diligences,  and  grant  actions. 
all  deeds  and  writings  of  whatever  nature  and  description,  that  may 
be  necessary  for  carrying  the  powers  foresaid,  or  any  of  them,  into 
ffect,  binding  my  estate  in  absolute  warrandice :.  And  I  pbovidb  Trusteee  to 

_  •  p  •!  -itii  /«      ^^®  power  to 

and  DEGiiARE  that  the  receipt  of  my  said  trustees  shall  be  a  sum-  grant  valid 
cient  discharge  to  all  parties  dealing  and  transacting  with  them  in 
their  character  of  trustees,  and  that  such  parties  shall  have  no  con- 
cern with  or  right  to  inquire  respecting  the  application  of  monies 
paid  by  them  to  my  trustees  or  the  management  of  my  means  and 
estate :  And  I  further  pbovide  and  deglabe  that  any  partners  or  Beneficiary  or 
partner  with  whom  I  may  be  associated,  and  any  of  the  beneficiaries  pSSuwer*^ 
under  my  settlement,  may  be  an  offerer  for,  and  purchaser  of  my  *™^ 
heritages  and  effects,  or  any  of  them,  at  such  price  and  on  such  terms 
as  my  trustees  may  think  proper,  whether  at  public  or  private  sale : 
And  whebeas  I  am  entitled  to  certain  provisions  under  the  setde-  Genemi  disore- 
ments  of  the  deceased  0.  D,  of  Y.,  in  reference  to  whose  succession  to  compromise, 
certain  questions  have  arisen,  my  trustees  may,  and  they  are  hereby  ^Sion  m 
authorized  and  empowered,  not  only  to  settle,  uplift,  and  receive  suS<i^n?^ 
my  whole  right  and  interest  in  the  estates  of  the  said  deceased  C.  D., 
and  receive  all  payments,  dispositions,  and  conveyances  that  may  be 
necessary,  but  also  to  compromise  my  claims  upon  the  said  estate, 
and  take  part  for  my  whole  right  and  interest  thereon,  and  for  that 
purpose  to  enter  into  any  submission  or  reference  they  may  think 
proper  for  the  purpose  of  ascertaining  my  right  and  interest  therein, 
or  in  any  way  relative  thereto,  or  to  make  such  arrangements  with 
the  trustees  acting  under  the  settlements  of  the  said  deceased  C.  D., 
and  the  beneficiaries  under  the  same,  in  relation  to  my  rights  and 
interests  therein,  as  they  may  in  their  discretion  consider  conducive  to 
the  interest  of  my  estates,  or  desirable  for  saving  litigation ;  and 
specially,  without  prejudice  to  the  said  generality,  my  said  trustees 
may  relinquish  such  portion  of  my  claims  and  interests  in  the  said 
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Purpo§eiqf 
trtuL 


1.  Payment  of 
debts  and 
expensoe. 


2.  Implemoit 
of  marriage- 
contract  pro- 
visions. 


8.  Additional 
annuity  to  tee- 
tator*8  widow, 


restrictable  on 
second  mar- 
riage, 


and  declared 
alimentary. 


4.  Alimentary 


estate  as  they  may  think  proper,  concur  in  any  arrangement  with 
the  beneficiaries,  or  any  of  them,  in  the  said  estates,  which  they  in 
their  sole  discretion  may  consider  beneficial,  and  may  make  such 
payments,  or  enter  into  such  obligations,  binding  my  estates  in  ab- 
solute warrandice  in  regard  to  my  rights  and  interests  in  the  said 
estates,  as  they  in  their  sole  discretion  may  consider  beneficial: 
Anb  my  said  trustees  and  executors  shall  hold  and  apply  my 
means  and  estate,  and  the  produce  and  proceeds  thereof,  so  far  as 
realized,  for  the  ends,  uses,  and  purposes  following — viz. :  In  the 
FIBST  PLAGE,  iu  payment  of  all  my  just  and  lawful  debts,  sick-bed 
and  funeral  charges,  and  of  the  expenses  of  executing  this  trust, 
which  debts,  charges,  and  expenses  my  said  trustees  may  pay 
without  requiring  legal  constitution  ;  In  the  second  place,  in 
implement,  so  far  as  the  same  may  not  have  been  implemented,  of 
the  provisions  contained  in  my  ante-nuptial  contract  of  marriage 
with  M.  N.  or  B.,  dated  the  day  of  :  In 

THE  THIBD  PLACE,  iu  payment  to  the  said  M.  N.  or  B.,  my  wife, 
in  the  event  of  her  surviving  me,  of  a  free  yearly  annuity  of  L. 
sterling  during  all  the  days  and  years  of  her  life,  in  addition  to  the 
annuity  provided  to  her  by  the  said  ante-nuptial  contract  of  mar- 
riage, beginning  the  first  term's  payment  of  the  annuity  hereby 
provided  at  the  term  at  which  the  first  term's  payment  of  the  said 
annuity  provided  by  the  said  ante-nuptial  contract  of  marriage  is 
payable,  and  payable  at  the  terms,  in  manner,  and  with  interest  and 
penalty,  as  is  provided  in  the  said  ante-nuptial  contract  of  marriage, 
with  regard  to  the  said  annuity  thereby  provided  to  the  said  M.  N. 
or  B. :  But  deolaeino,  that  in  the  event  *of  the  said  M.  N.  or  B. 
entering  into  a  second  marriage,  the  said  annuity  hereby  provided 
to  her  shall  be  reduced  and  restricted  to  the  sum  of  L.  per 
annum,  beginning  the  first  term's  payment  of  the  said  restricted 
anquity  at  the  first  term  of  Whitsunday  or  Martinmas  occurring 
after  her  second  marriage,  and  payable  the  said  restricted  annuity 
at  the  terms,  in  the  manner,  and  with  interest  and  penalty  as  pro- 
vided with  regard  to  the  said  annuity  of  L.  hereinbefore  pro- 
vided to  her :  And  which  annuity  and  restricted  annuity  hereby 
provided  to  the  said  M.  N.  or  B.  shall  be  alimentary,  and  not  afifect- 
able  by  her  debts  or  deeds,  or  attachable  by  the  diligence  of  her 
creditors  :  In  the  fourth  place,  in  payment  to  Mrs  E,  B.,  my 
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mother,  in  the  event  of  her  surviving  me,  of  a  free  yearly  annuity  annuity  to 
of  L.  sterling  during  all  the  days  and  years  of  her  life  that  she  mother. 

shall  survive  me,  payable  at  two  terms  in  the  year,  Whitsunday 
and  Martinmas,  by  equal  portions,  beginning  the  first  term's  pay- 
ment thereof  at  the  first  term  of  Whitsunday  or  Martinmas  occur- 
ring after  my  death  for  the  half  year  succeeding,  and  the  next 
term's  payment  at  the  term  of  Whitsunday  or  Martinmas  thereafter, 
and  so  forth,  half-yearly,  termly,  and  continually  during  all  the 
days  and  years  of  her  life,  with  one-fifth  part  further  of  each  term's 
payment  in  name  of  liquidate  penalty  in  case  of  failure  in  the 
punctual  payment  thereof,  and  the  interest  of  each  term's  payment, 
at  the  rate  of  L.5  per  cent,  per  annuniy  from  the  time  the  same 
becomes  due  till  payment ;  which  annuity  hereby  provided  to  the 
said  Mrs  E.  B.  shall  be  strictly  alimentary,  and  not  afFectable  by 
her  debts  or  deeds,  or  attachable  by  the  diligence  of  her  creditors  : 
In  the  fifth  place,  in  payment  of  the  following  legacies  and  6.  Pftyment  of 
bequests :  (1)  To  E.  E.  the  sum  of  L.  ;  (2)  To  F.  F.,  whom  ^^'^^^ 
failing,  to  his  lawful  issue  per  stirpes^  the  sum  of  L.  ;  (8)  To  ®*^* 

G.  G.,  and  his  heirs  and  assignees,  the  sum  of  L.         ;  (4)  To  H.,  Joint  legacies. 
I.,  and  K.,  children  of  L.  L.,  equally,  and  to  their  respective  issue 

per  stirpes^  and  failing  any  of  them  without  leaving  issue,  then  to  i 

the  survivors  or  survivor  of  the  said  H.,  I.,  and  K.,  jointly  with  the  ' 

issue  of  any  of  them  who  may  have  predeceased  me  (the  division 
being  |?er  stirpes)^  the  sum  of  L.  ;  (5)  To  the  children  of  M.  TocUldwn  of 

ft  ftt-Tnilir 

N.  who  may  survive  me,  jointly  with  the  issue  of  any  of  them  who  , 

may  predecease  me,  such  issue  being  entitled  equally  among  them 

per  stirpes  to  the  share  t©  which  their  parents  would  have  succeeded  i 

if  in  life,  the  sum  of  L.  ;  (6)  To  each  of  the  children  of  P. 

Q.  who  may  survive  me,  the  sum  of  L.  ,  and  the  like  sum  of 

L.  to  the  issue  per  stirpes  of  any  child  of  the  said  P.  Q.  who  , 

may  predecease  me ;  (7)  To  the  Society  of  the  sum  of  To  a  society. 

L.  ,  to  be  paid  to  the  treasurer  or  secretary  of  the  said  society 

for  behoof  thereof,  whose  receipt  shall  be  a  sufficient  exoneration 

to  my  trustees ;  (8)  To  E.  R.  and  his,  etc.  \as  in  previous  numbers\j  Specific  lega- 

all  the  Number  Two  Guaranteed  Stock  of  the  S.  and  T.  Eailway  °^^ 

Company  which  I  may  possess  at  the  time  of  my  decease ;  and  also 

any  one  of  the  pictures  that  may  be  in  my  house  at  X.  at  the  time  of 

my  decease,  to  be  selected  by  the  said  E.  R. ;  (9)  I  leave  and  be-  anfu'^ntT 


414 


STYLES  OF  TRUST  SETTLEMENTS,  ETC.   [Ch.  XLVII. 


with  power  of 
advancement 


Destination 
of  fee  to  the 
enrviying 
children, 
with  reciprocal 
institution  pf 
issue; 


term  of  pay- 
ment; 


anticipation  of 
payment. 


6.  Special  des- 


QUEATH  the  sum  of  L.  to  V.  W.  in  liferent,  for  her  liferent 
alimentary  use  allenarly,  and  to  her  children  in  fee^  subject  to  the 
destination  and  under  the  conditions  after  mentioned ;  and  I  direct 
my  said  trustees  either  to  pay  the  same  to  the  said  parties  for  their  re- 
spective interests  of  liferent  and  fee ;  or,  if  they  shall  deem  it  more 
expedient,  to  invest  the  sum  hereby  bequeathed  in  their  own  names, 
and  apply  the  annual  income  and  produce  for  behoof  of  the  said  V. 
W.  in  liferent,  for  the  alimentary  liferent  use  of  herself,  and  also 
of  such  of  her  children  as  may  remain  in  family  with  her  until  they 
respectively  attain  to  majority  or  are  married ;  But  providing 
that  they  shall  be  entitled  to  apply  the  whole,  or  such  part  of  the 
principal  as  they  may  think  proper,  for  the  alimentary  support  and 
benefit  of  the  said  Y.  W.  and  her  children  foresaid :  And  my  said 
trustees  shall  make  payment  of  the  capital  or  fee  of  the  said 
sum,  or  the  portion  thereof  which  may  be  remaining,  to  the  children 
of  the  said  Y.  W.,  in  such  proportions,  at  such  terms,  and  subject 
to  such  conditions  (including  a  power  to  restrict  the  intei>estsof  any 
of  the  children  in  their  shares  to  a  liferent  alimentary  interest,  and 
to  destine  the  fee  to  their  issue)  as  the  said  Y.  W.  may  appoint  by 
any  writing  under  her  hand,  and  failing  such  appointment,  then  to 
the  children  of  the  said  Y.  W.  equally,  whom  failing,  to  the  sur- 
vivors of  them,  jointly  with  the  issue  of  any  child  who  may  die 
leaving  issue ;  payable  in  the  case  of  sons  on  their  respectively 
attaining  the  years  of  majority,  and  in  the  case  of  daughters  on 
their  respectively  attaining  to  the  years  of  majority  or  being 
married,  whichever  of  these  events  shall  first  happen ;  and  the 
annual  interest  of  the  shares  prospectively  falling  to  any  of  my  said 
legatees  who  may  not  have  attained  to  majority  at  the  death  of  the 
said  Y.  W.,  shall  be  paid  to  their  legal  guardians  for  their  behoof; 
and  failing  issue  of  the  said  Y.  W.,  or  if  there  shall  be  no  issue 
surviving  the  period  appointed  for  payment  of  the  fee  or  capital  of 
this  legacy,  the  same,  or  such  part  thereof  as  may  be  remaining, 
shall  revert  to  and  form  part  of  my  residuary  estate ;  deglabing 
that  my  said  trustees  shall  be  entitled,  during  the  lifetime  of  the 
said  Y.  W.,  with  her  consent,  to  make  payment  to  any  of  her 
children  of  such  part  of  the  fee  of  the  said  sum  as  they  may  think 
proper,  to  account  of  the  share  to  which  each  child  may  be  pro- 
spectively entitled  :  In  the  sixth  place,  I  direct  my  said  trustees 
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to  conyej  to  G.  B.,  my  eldest  son,  and  the  heirs  of  his  body,  my  tinationsof 
property  called  Y.,  in  shire,  such  conveyance  to  be  executed  esute. 

in  favour  of  my  son  and  his  family  as  soon  as  he  shall  attain  the 
years  of  majority;  and  failing  my  said  son  and  the  heirs  of  his  body 
before  the  period  when  he  or  they  would  be  entitled  to  demand  a 
conveyance  as  af oresaid^  the  said  property  shall  form  part  of  my 
residuary  estate  :  AxD  m  the  last  place,  my  said  trustees  and  Retuhuay  du- 
their  foresaids  shall  [insert  here  a  positive  direction  to  sell  and  con- 
vert the  estate  into  cash,  if  this  is  thought  expedient]  hold,  apply,  Beddue  to  be 
PAT,  and  CONVEY  the  whole  rest,  residue,  and  remainder  of  my  teetator's 
means  and  estate,  and  the  interest  and  other  annual  produce  thereof, 
including  the  principal  sum  or  sums  which  may  be  set  apart  to 
meet  the  annuities  hereinbefore  provided,  when  and  as  the  same  or 
any  part  thereof  may  be  set  free  by  the  death  or  second  marriage 
of  the  said  M.  N.  or  B.,  or  by  the  death  of  the  said  Mrs  E.  B.,  to 
and  for  behoof  of  the  lawful  child  or  children  of  me,  the  said  A. 
B.,  and  the  issue  of  such  of  them  as  may  predecease  the  term  of 
payment  thereof,  payable  in  such  proportions,  at  such  terms,  on 
such  conditions,  and  under  such  restrictions  as  I  may  direct  by 
any  writing  under  my  hand;  and  failing  any  such  writing,  then  to  Failing  diyi- 
and  for  behoof  of,  and  equally  among,  all  my  lawful  children,  pay-  to  be  payable 
able  to  them  in  the  case  of  sons  on  their  respectively  attaining  marriage.     ^  *^ 

to  the  years  of  majority,  in  the  case  of  daughters  on  their  attain- 
ing to  the  years  of  majority  or  being  married,  whichever  of  these 
events  shall  first  happen :  And  in  the  event  of  any  of  my  said 
children  dying  before  the  said  period  of  payment,  leaving  lawful 
issue,  such  issue  shall  bo  entitled,  equally  among  them,  to  the  share  institatioii  of 
to  which  their  parent  would  have  been  entitled  if  in  Ufe ;  and  in  with  surviviDg 
the  event  of  any  of  my  said  children  dying  before  the  said  period  of 
payment  without  leaving  lawful  issue,  the  share  of  such  deceaser, 
so  far  as  unpaid  or  not  conveyed,  shall  fall  to  and  be  divided 
equally  among  the  survivors  and  survivor  of  my  said  children, 
jointly  with  the  lawful  issue  of  any  of  them  who  may  have  deceased 
leaving  children,  such  issue  succeeding  equally  among  them  to  the 
share  to  which  their  parent  would  have  been  entitled  if  in  life ;  and 
the  share  falling  to  the  minor  representatives  of  any  of  my  children 
who  may  predecease  shall  be  paid  over  to  their  lawful  guardians 
for  their  behoof :  And  I  direct  my  trustees  and  executors  to  hold  income  of 
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trust  estatAap-   and  apply  the  rents,  interest,  and  other  prodnce  and  income  of  my 
mamt^&Doe      means  and  estate,  after  providing  for  the  payment  of  the  annuities 
hereinbefore  provided,  prospectively  falling  to  each  of  my  children, 
or  snch  part  thereof  as  my  said  tmstees  may  deem  necessary  and 
proper  for  the  maintenance,  clothing,  education,  upbringing,  and 
advantage  of  the  said  children  respectively  until  actual  payment 
Extent  o/bene-   of  their  shaies :  And  I  provide  that  the  sum  to  be  so  allotted  for  the 
'cmd'X$triai<mi   maintenance,  clothing,  education,  and  upbringing  of  my  said  chil- 
dren may  include  a  suitable  board  for  them,  to  be  paid  to  my  said 
interert  to  vest  wife  while  they  live  in  family  with  her :  And  to  prevent  doubts, 
on  paymen        .^  .^  declared  that  the  shares  of  succession  effeiring  to  my  said 
children  shall  become  vested  interests  in  their  persons  at  and  only 
Trustees  to       npou  the  arrival  of  the  period  of  payment  above  mentioned :  And 
to  posto^^       notwithstanding  the  period  for  the  payment  of  the  shares  of 
payment,  residue  before  expressed,  I  provide  that  it  shall  be  lawful  to  and  in 

the  power  and  option  of  my  trustees,  if  they  see  cause  and  deem  it 
fit,  to  postpone  the  payment  of  the  provisions  aforesaid  in  the  case 
of  all  or  any  of  my  children  beyond  the  said  term  of  payment,  and 
to  apply  the  interest  or  other  annual  produce  of  the  same,  during 
such  interval,  to  and  for  behoof  of  such  child  or  children,  or  by  a 
deed  under  their  hands  to  retain  the  said  provisions  or  any  of  them 
and  to  vest        vested  iu  their  own  persons ;  OB  TO  VEST  the  same  in  the  persons  of 
visions'in  ^^^   Other  trustees,  whom  they  are  hereby  authorized  to  appoint,  with  all 
P7r>-  or  any  of  Ae  powers,  privileges,  and  exemptions  Lf erred  on 
issue  in  fee;       themselves,  including  the  nomination  of  a  quorum,  and  the  power 
of  appointing  factors  and  assuming  other  trustees,  so  that  my  chil- 
dren or  any  of  them,  as  the  case  may  be,  may  draw  and  receive 
only  the  interest  or  other  annual  proceeds  of  their  respective  pro- 
visions during  their  lives,  or  for  such  time  as  my  said  trustees  may 
fix ;  and  that  the  capital  may  be  settled  on  or  for  behoof  of  such 
child  or  children,  and  their  lawful  issue,  on  such  conditions,  and 
under  such  restrictions  and  limitations,  and  for  such  uses  as  my 
trustees  may  in  their  discretion  deem  most  expedient,  of  which  ex- 
pediency, and  the  time  and  manner  of  exercising  the  powers  and 
and  to  antici-     option  hereby  given,  they  shall  be  the  sole  and  final  judges :  And 
o?oneS?of     ALSO,  that Jt  shall  be  lawful  to  and  in  the  power  and  option  of  my 
provision.  *       trustees,  if  they  shall  so  think  fit,  to  advance  and  pay  before  the 

arrival  of  the  term  of  payment  foresaid,  to  and  for  behoof  of  my 
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children  or  any  of  them^  any  part  not  exceeding  one-half  of  the  fee 

or  capital  of  the  provisions  hereby  made  in  his  or  her  favour,  for 

establishing  a  son  in  business,  or  fitting  out  a  daughter  on  marriage, 

or  otherwise  for  the  behoof  of  my  children  :  And  I  provide  and  Advances  by 

DECiiABE  that  all  sums  advanced  or  which  may  be  advanced  by  me  be  obliged 

in  loan  to  my  said  children  or  any  of  them  [which  may  be  debited  dren'/proyi- 


sions. 


to  them  in  my  books  or  in  any  memorandum  or  writing  left  by  me, 

or]  for  which  vouchers  may  be  held  by  me  at  my  death,  and  all 

sums  which  may  be  chargeable  and  charged  against  my  estate  in 

respect  of  any  obligations  which  I  have  come  under,  or  may  come 

under,  for  any  of  my  said  children,  shall  be  debts  due  to  my  estate, 

and  deducted  from  the  provisions  hereby  made  in  their  favour,  or 

of  those  succeeding  to  them  respectively ;  but  no  interest  which 

may  be  due  up  to  the  date  of  my  decease  upon  any  such  advances 

shall  be  charged  against  my  said  children  or  their  foresaids :  De-  Exclusion  of 

CLABING  that  the  whole  provisions  hereby  made,  in  so  far  as  in 

favour  of  or  descending  upon  females,  shall  be  expressly  exclusive 

of  ihQJvs  mariti  and  right  of  administration  of  any  husbands  they 

have  married  or  may  marry,  and  shall  not  be  affectable  by  the 

debts  or  deeds  of  such  husbands,  or  any  diligence  or  execution 

competent  to  follow  thereon :  And  I  provide  and  declare  that  Provimons  to 

the  acceptance  or  tiie  foresaid  provisions  m  favour  of  my  said  tion  of  legitim. 

children  shall  be  deemed  and  taken  to  be  in  satisfaction  to  them  of 

legitim,  andvCxecutry,  and  of  all  claims  legally  competent  to  them 

upon  my  decease :  And  I  provide  that  my  said  trustees  and  exe-  Powen  ofad- 

cutors  shall  be  entitled  to  the  fullest  powers  and  exemptions  usually  ^fin/ai  and 

conferred  in  similar  cases  according  to  the  most  liberal  interpreta-  **^*^- 

tion ;  and  particularly,  I  authosize  and  empower  them  to  submit  Arbitration. 

to  arbitration,  or  settle  by  the  advice  of  coimsel,  all  disputed  claims 

competent  to  or  against  the  said  trust  subjects  and  estate,  or  among 

the  parties  interested  therein ;  to  compound  and  take  part  for  the  Power  to 

whole  of  any  disputed  debts  or  claims ;  to  lend  out  the  whole  or  ^^^P®'*'^  ' 

•^         -^  '  Investment 

any  part  of  the  trust  funds  and  estate  on  heritable  security,  or  the 
debentures  of  incorporated  companies,  or  on  the  security  of  the 
Government  funds,  or  of  shares  in  chartered  or  incorporated  com- 
panies in  Great  Britain  ;  or  to  invest  the  same  in  the  Government 
funds,  or  in  the  purchase  of  heritable  property,  feu  duties,  ground- 
annuals,  or  other  heritages,  or  of  the  guaranteed  or  preference  or 

VOL.  11.  2  D 
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Appointmeot 
of  factors  and 
agfents. 


TndenmUy 
clauses. 

Indemnity  for 
investmentB ; 


for  constnio- 
tive  intromis- 
sion: 


for  oroissionu 
and  negli- 
gence. 


debentiire  stock  of  railway  or  other  incorporated  companies  in  which 
the  liability  of  each  shareholder  is  limited  to  the  value  of  the  stock 
held  by  himself  ,  or  to  retain  the  same  in  bank  in  Great  Britain ;  and 
from  time  to  time  to  alter  and  renew  the  securities  as  may  be 
necessary,  or  may  seem  to  them  expedient ;  to  secure  the  annuities 
herein-before  provided  by  purchasing  liferent  annuities  from  an 
insurance  company,  or  from  any  other  party  or  parties,  and  upon 
such  security  as  they  may  think  expedient ;  to  appoint  any  one  or 
more  of  their  own  number,  or  any  other  proper  person  or  persons, 
to  be  factor  or  factors,  or  law  agent  or  law  agents,  under  them  for 
the  management  of  the  trust  estate,  and  to  allow  such  factors  snit- 
able  remuneration  for  their  trouble,  and  such  law  agents  the  usual 
professional  fees;  but  for  the  intromissions  of  such  factors  they 
shall  not  be  liable,  provided  the  party  or  parties  so  appointed  were 
reputed  solvent  at  the  time,  and  had  given  security ;  but  for  the 
sufficiency  of  which  security  they  shall  not  be  liable  further  than 
that  it  was  reputed  sufficient  at  the  time:  Ain>  I  pboyide  and 
DECLARE  that  the  said  trustees  shall  not  be  liable  for  the  sufficiency 
of  the  securities  on  which  they  may  lend  out  the  trust  funds,  or  of  the 
banks  in  which  the  same  may  be  deposited,  but  only  that  they  were 
reputed  sufficient  at  the  time ;  nor  shall  they  be  responsible  that  the 
properties,  feu  duties,  ground-annuals,  stock,  and  others  which  they 
may  purchase  with  the  trust  funds  in  terms  of  the  powers  hereby 
conferred,  or  any  part  thereof,  shall  realize  the  price  or  prices  at 
which  the  same  were  purchased.     \_Tf  it  is  toished  to  indemnify  the 
trustees  against  the  consequences  of  constructive  intromissionsj  add: — 
And  I  DECLARE  that  each  of  the  said  trustees  shall  be  liable  to 
account  only  for  the  funds  actually  received  by  himself,  and  not  for 
any  funds  which  he  may  have  authorized  a  co-trustee,  factor,  or 
agent  to  receive ;  and  that  any  trustee  who  shall  pay  over  to  a  co- 
trustee, factor,  or  agent,  or  shall  do  or  concur  in  any  act  enabhng 
such  co-trustee,  factor,  or  agent,  to  receive  any  monies  for  the 
general  purposes  of  the  trust,  or  for  any  definite  purpose  authorized 
by  this  settlement,  shall  not  be  responsible  for  any  loss  resulting 
from  his  failure  to  see  to  the  due  application  of  the  fund  entrusted 
to  such  co-trustee,  factor,  or  agent.]     [If  it  is  unshed  to  give  im- 
mvnity  for  omissions^  add: — And  NONE  of  my  trustees  shall  be 
RESPONSIBLE  for  the  failure  to  recover  any  debt  or  fund,  the 
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realization  of  which  has  been  by  him  entrusted  to  and  undertaken 
by  a  co-trustee,  factor,  or  agent  to  the  trust.]  And  in  order  to  pre- 
vent the  failure  of  the  discretionary  powers  hereby  conferred  in  con- 
sequence of  the  office  of  trustee  lapsing,  I  request  my  trustees,  as 
soon  as  their  number  is  by  resignation  or  otherwise  reduced  below 
three,  to  assume  other  trustees  with  the  same  powers  as  are  hereby 
conferred  on  themselves :  And  I  reserve  my  own  Uf erent  use  and  Beservation  of 
enjoyment  of  the  whole  premises,  and  full  power  and  liberty  at  any 
time  during  my  life,  and  even  on  death-bed,  to  revoke,  burden, 
qualify,  explain,  or  in  any  way  to  alter  these  presents  at  pleasure ; 
DISPENSING  with  the  delivery  hereof,  and  declaring  that  the  same,  Delivery 
so  far  as  unaltered,  though  found  lying  by  me  or  in  the  custody  of 
any  person  undelivered  at  my  decease,  shall  have  the  full  effect  of 
a  delivered  evident,  any  law  or  custom  to  the  contrary  notwith- 
standing ;  And  I  consent  to  the  registration  hereof  for  preservation. 
— ^In  witness  whereof,  etc. 

No.  V. — A  bridged  Form  of  Settlement  of  whole  Estate  in  trust  for 
Testator's  Daughter  or  Widow  in  alimentary  Liferent^  with  power 
of  Disposal  as  to  part, — Fee  to  her  Family ;  vesting  at  majority 
or,  marriage^  and  after  expiry  of  liferent. — Power  to  Children  to 
apportion  shares  prospectively  falling  to  their  Families.— ^Powers 
of  advancement  and  anticipation. — Destination  over  to  Appointees 
or  Heirs  of  Liferentrix. 

ly  A.  B.  of  X.,  with  the  view  of  settling  my  affairs,  and  providing 
for  the  disposal  of  my  means  and  estate  after  my  decease,  and  for 
other  good  causes  and  considerations,  do  hereby  give,  grant.  Disposition  to 
DISPONE,  ASSIGN,  CONVEY,  and  MAKE  OVER  to  and  in  favour 
of  0.  D.,  E.  F.,  and  G.  H.,  and  to  their  legal  successors  in  office 
[it  is  now  settled  that  a  trt^t  descends  to  acceptors  and  survivors^ 
and  the  provision  of  a  quorum  and  power  of  assumption  are  con- 
ferred by  statute;  but  ifwishedy  the  form  of  destination  in  No.  IV. 
ma.y  be  used']^  and  to  the  heirs  of  the  longest  liver  of  them,  as 
trustees  and  trustee  for  the  ends,  uses,  and  purposes  after  mentioned, 
and  to  the  assignees  of  the  said  trustees  or  their  foresaids,  all  my 
estate,  heritable  and  moveable,  real  and  personal,  owing  and  belong- 
ing to  me  at  my  decease,  with  the  rents,  interest,  profits,  and  pro- 
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Appointment 
of  executors. 


Declaration  of 
trust, 


and  authority 
to  realize  and 

sell. 


TmsteoB  em- 
powered to 
grant  valid 
discharges. 


Purposes  of 
trust 

1.  Payment  of 
debts  and  ex- 
penses. 

2.  Liferent  of 
whole  estate 
to  testator's 
daughter. 


Trustees  au- 
thorized to 
make  advances 
from  the  capi- 
tal. 


Liferent 
declared  Ali- 
mentary. 


duce,  and  writs,  titles,  and  vouchers  thereof;  And  further,  I 
NOMINATE  and  APPOINT  the  said  trustees  and  their  foresaids  to 
be  my  sole  executors  and  executor;  But  these  pbesents  are 
granted  and  are  to  be  accepted  bj  my  said  trustees  and  their  fore- 
saids in  trust,  with  the  powers  and  privileges,  and  for  the  ends, 
uses,  and  purposes  following,  viz.:  That  thet  hat,  as  thejr  are 
hereby  authorized  and  empowered  to  do,  call,  sue  for,  uplift,  receive, 
assign,  and  discharge  the  whole  debts  and  effects  due  and  belonging 
to  me,  and  sell,  realize,  and  convert  into  money  the  whole  of  my 
estates  and  effects,  and  sell  and  dispose  of  my  heritable  estate  by 
public  roup  or  private  bargain,  and  for  such  price  or  other  consi- 
deration as  they  might  think  fit,  but  the  time,  and  manner,  and 
propriety  of  selling  my  heritable  property  shall  be  entirely  at  the 
discretion  of  my  said  trustees ;  Deglabing  that  the  debtors  to  my 
estate,  or  the  purchasers  thereof,  or  other  parties  with  whom  my 
trustees  shall  transact,  shall  have  no  concern  or  right  to  interfere 
with  the  application  of  the  sums  paid  to  my  said  trustees,  whose 
receipts  shall  be  sufficient  exoneration  for  the  same ;  And  my  said 
trustees  shall  apply,  as  they  are  hereby  authorized,  directed, 
and  EMPOWERED  to  apply,  my  said  estates  and  the  produce  thereof 
in  manner  following,  viz. :  In  the  first  place,  in  payment  of  all 
my  just  and  lawful  debts,  sick-bed  and  funeral  charges,  and  also  of 
the  expenses  of  this  trust,  which  debts,  expenses,  and  others  my  said 
trustees  may  pay  without  requiring  legal  constitution:  In  the 
second  place,  my  said  trustees  and  executors  shall  pay  over  to  E.  B. 
or  D.,  my  daughter  [some  of  the  clauses  of  this  form  are  peculiarly 
adapted  to  the  case  of  a  liferent  destination  to  the  testators  widow],  the 
whole  annual  produce  and  rents  of  the  residue  and  remainder  of  my 
means  and  estate  during  all  the  days  and  years  of  her  life ;  Declar- 
ing that  it  shall  be  lawful  to  and  in  the  power  of  my  said  trustees 
and  executors  to  pay  to  the  said  E.  B.  or  D.,  from  time  to  time  as 
they  may  think  fit,  such  portions  or  the  whole  of  the  principal  of 
my  said  means  and  estate  as  they  may  think  fit;  which  provisions 
above  made  in  her  favour  shall  be  held  and  applied  as  an  alimentary 
provision  for  behoof  of  herself  and  any  child  or  children  she  may 
have,  as  long  as  such  child  or  children  continue  to  reside  in  family 
with  her,  and  shall  not  be  affectable  by  her  debts  or  deeds,  or 
attachable  by  the  diligence  of  her  creditors ;  And  I  grant  power 
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to  the  said  E.  B.  or  D.  to  test  upon  and  dispose  of  the  principal  Power  of  dis- 
sum  of  L.IOOO  sterling,  part  of  the  said  residue,  or  any  part  of  the  of  fee  gmnted 
said  principal  sum  of  L.IOOO,  by  any  mortis  caitsa  deed  to  be 
executed  by  her,  and  to  take  effect  after  her  death,  and  that  to  and 
in  favour  of  such  persons  or  person  as  she  may  appoint,  to  whom 
my  said  trustees  are  authorized  to  make  payment  accordingly ;  and 
failing  such  ^sposal,  the  said  sum  shall  be  applied  as  is  herein 
directed  with  respect  to  my  residuary  estate :  In  the  thibd  plage,  s.  Fee  settled 
I  direct  my  said  trustees  and  their  foresaids,  on  the  death  of  the  ^tors  cha> 
said  E.  B.  or  D.,  to  hold  and  apply,  pay,  divide,  and  convey  the  ^ul""^  ^^^ 
whole  rest,  residue,  and  remainder  of  my  means  and  estate,  heritable 
and  moveable,  real  and  personal,  and  the  produce  thereof,  which  may 
be  then  remaining,  excepting  such  part  thereof  as  the  said  E.  B.  or  D. 
may  dispose  of  in  virtue  of  the  foresaid  power,  to  and  for  behoof  of 
the  lawful  child  or  children  of  the  said  E.  B.  or  D.,  payable  in  such  Power  of  divi- 
proportions^  at  such  terms,  on  such  conditions,  and  under  such  restric-  Uferenter. 
tions  as  she  may  direct  by  any  writing  under  her  hand ;  and  failing 
any  such  writing,  then  to  the  surviving  children  of  the  said  E.  B.  or 
D.  equally,  the  issue  of  any  predeceasing  child  being  entitled  to  the 
interest  which  the  parent  would  have  taken  as  a  sm*viving  legatee, 
payable  to  them  in  the  case  of  sons  on  their  respectively  attaining 
to  the  years  of  majority,  or  in  the  case  of  daughters  on  their  re- 
spectively attaining  to  the  years  of  majority  or  being  married, 
whichever  of  these  events  shall  first  happen ;  And  I  declare  that  Fee  to  vest  at 

.  .  ,  maiority,  etc., 

the  interests  of  my  legatees  and  their  foresaids  shall  vest  in  them  and  after 

respectively  at  and  only  upon  the  arrival  of  the  terms  at  which  their  rent. 

shares  of  my  succession  respectively  become  payable ;  But  any  of  Power  of  divi- 

the  children  of  my  said  daughter,  upon  attaining  to  majority,  and  to  proepecUvB 

during  the  lifetime  of  their  mother,  shall  have  power  to  divide  and 

apportion  his  or  her  prospective  interest,  or  the  interest  of  his  or  her 

family,  among  his  or  her  children  and  their  issue,  in  such  proportions 

and  subject  to  such  conditions  as  he  or  she  may  think  proper.    [^The 

vesting  clause  may  be  varied  so  as  to  make  the  interest  vest  at  majority 

or  marriage  notwithstanding  the  svbsistence  of  the  liferent  right;  in 

which  case  the  power  of  division  will  of  course  he  omitted,!     And  I  Application  of 

,  -  ,  income  during 

direct  my  said  trustees  to  hold  and  apply  the  rents,  interest,  and  minorities. 
other  produce  and  income  of  my  means  and  estate  prospectively 
falling  to  each  of  the  said  children  of  the  said  E.  B.  or  D.,  or 
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Power  to  anti- 
cipftte  pay- 
ment 


4.  Destination 
over  to  ap- 
pointees of 
uf erentriz ; 


and  in  default 
of  appoint- 
ment, to  her 
heirs. 


such  part  thereof  as  my  said  tmstees  may  deem  necessaiy  and 
proper  for  the  maintenance,  clothing,  edacation,  upbringing,  and 
advantage  of  the  said  children  respectively,  until  actual  payment  of 
their  shares ;  AiTD  NOTWiTHBTANDma  the  period  for  the  payment 
of  the  shares  of  residue  before  expressed,  I  provide  that  it  shaU  be 
lawful  to  and  in  the  power  and  option  of  my  trustees,  if  they  shall 
BO  think  fit,  to  advance  and  pay,  before  the  arrival  of  the  t^rm  of 
payment  foresaid,  to  and  for  behoof  of  the  said  children  of  the  said 
E.  B.  or  D.,  or  any  of  them,  the  whole  or  any  part  of  the  fee  or 
capital  of  the  provisions  hereby  made  in  their  favour,  for  their  sup- 
port, or  for  establishing  a  son  in  business,  or  fitting  out  a  daughter  on 
marriage,  or  otherwise  for  behoof  of  the  said  children :  And  in  ths 
LAST  PLAGE,  in  the  event  of  the  failure  of  lawful  children  of  the 
said  E.  B.  or  D.,  and  of  their  issue,  I  direct  my  said  trustees,  on  her 
death,  or  on  such  failure,  whichever  shall  last  happen,  to  hold  and 
apply,  pay,  divide,  and  convey  the  whole  rest,  residue,  and  remainder 
of  my  said  means  and  estate,  heritable  and  moveable,  real  and  per- 
sonal, and  the  produce  thereof,  or  the  portion  thereof  then  remaining, 
to  and  for  behoof  of  such  person  or  persons,  payable  in  such  pro- 
portions, at  such  terms,  and  on  such  conditions,  and  under  such 
restrictions  as  the  said  E.  B.  or  D.  may  appoint  by  any  writing 
under  her  hand;  And  failing  any  such  vmting,  then  to  and  for 
behoof  of  her  nearest  lawful  heirs  whomsoever :  And  I  pbovxdb 
[as  in  Style  No.  4]. 


No.  VI. — Settlement  of  a  Merchant  or  Manufaeturery  empowering 
Trustees  to  carry  on  Testator* s  business. — Eldest  Son^  and  after-- 
wards  second  Son^  to  have  the  powers  of  Managing  Partners^  and 
to  receive  share  of  profits. — Residuary  interest  to  vest  in  whole 
Family  after  the  youngest  Child  attains  majority. — Provisions  as 
to  ultimate  transfer  of  business  to  Sons  at  a  valuation^  in  the  Trus- 
tees* discretion. 


Disposition  to 
tnistees. 


I,  A.  B.  of  X.,  being  desirous  to  settle  during  my  life  the 
succession  to  my  subjects  and  estate,  do  hereby  give,  grant, 
ASSIGN,  and  dispone  to  and  in  favour  of 


and  to  sucli  other  person  or  persons  as  may  be  hereafter  nominated 
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and  appointed  by  me,  or  as  may  be. lawfully  assumed  into  the  trust 

in  virtue  of  the  powers  to  that  effect  after  mentioned,  and  to  the 

acceptors  and  survivors  and  the  acceptor  and  survivor  of  them,  and 

the  heirs  of  the  longest  liver  of  them,  as  trustees  and  trustee,  for  the 

ends,  uses,  and  purposes  after  mentioned,  declaring  the  major 

number  of  them  surviving  and  accepting  the  office  of  trustee 

from  time  to  time  (although  not  accepting  that  of  executor),  and 

resident  in  Great  Britain,  to  be  a  quorum.  All  and  Sundry  lands, 

tenements,  tacks,  heritages,  and  also  All  and  Sundry  goods,  debts, 

effects,  sums  of  money,  and  stock-in-trade,   and  in   general   the 

whole  means  and  estate,  heritable  and  moveable,  real  and  personal, 

owing  and  belonging,  or  that  shall  be  owing  and  belonging  to  me 

at  my  death,  or  of  which  I  may  have  the  power  of  disposal,  with 

the  whole  rents,  interest,  and  produce,  and  writings,  vouchers,  and 

securities  thereof :  And  I  hereby  nominate  and  appoint  the  said  Appointment 

and  any  other  person  or  persons  who  may  be  nominated  and 
appointed,  or  may  be  assumed  as  aforesaid,  and  the  acceptors  and 
survivors  and  acceptor  and  survivor  of  them  and  their  foresaids,  to 
be  my  sole  executors  and  executor,  and  universal  intromitters  and 
intromitter  with  my  whole  moveable  or  personal  estate,  with  power 
to  give  up  inventories  thereof,  confirm  the  same  if  needful,  and  in 
general  to  do  everything  else  which  to  the  office  of  executor  belongs : 
Declaring  that  these  presents  are  granted,  and  the  said  subjects,  Declaration  of 
heritable  and  moveable,  are  disponed  and  conveyed  to  the  said  trus-  poses, 
tees  in  trust,  for  the  ends,  uses,  and  purposes,  and  with  the  powers 
after  mentioned,  viz. :  In  the  first  place,  my  said  trustees  and  exe-  i.  Payment  of 
cutors  shall  make  payment  of  my  whole  just  and  lawful  debts,  of  my  penses. 
sick-bed  and  funeral  charges,  and  of  the  expenses  of  the  trust  and 
executorship  hereby  committed  to  them,  which  debts  I  authorize 
my  said  trustees  to  pay  on  their  own  ^nviction  of  the  same  being 
justly  due  without  the  necessity  of  legal  constitution :   In  the  2.  Legacy  of 
SECOND  place,  the  said  trustees  and  their  foresaids  shall  transfer  to  testator's 

widow* 

and  deliver  to  C.  D.  or  B.,  my  spouse,  the  whole  household  furniture 
and  plenishing,  beds,  table  linen,  books,  paintings,  engravings,  wines 
and  other  liquors,  and  generally  the  whole  household  plenishing 
and  effects  that  may  belong  to  me  at  my  decease :  In  the  third  s.  Trostees  to 
PLACE,  as  it  is  my  wish  that  my  business  of  a  brewer,  presently  j^^to  be  car- 
carried  on  by  me  in  Y.  Street,  upon  the  heritable  subjects  there,  tator'TsoL, 
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belonging  to  me,  shall  be  preserved  and  carried  on  for  behoof  of 
my  family,  I  hereby  request  and  authorize  my  said  trustees  and 
executors  to  allow  the  same  to  be  carried  on  for  such  length  of  time 
as  they  may  consider  advisable,  under  the  management  of  my  eldest 
son,  so  long  as  he  shall  conduct  the  said  business  to  the  satisfaction  of 
my  said  trustees  and  executors ;  and  if  and  when  my  second  son 
shall  attain  the  ace  of  twenty  years,  I  request  and  direct  that  he 
8haU  be  conjoin  J  with  his  eidi  bother  in  the  management  of  the 
said  business,  if  my  said  trusteea  shall  think  such  a  step  proper ;  and 
the  business  shall  thereafter  be  carried  on  by  my  said  sons,  and  the 
who  sbaU         survivor  of  them ;  DECLARiNa  that  so  long  as  the  said  business  shall 

account  to  the  •   j  i  -j  xi_  •  i?  ^v 

trustees.  be  SO  camed  on  by  my  said  son  or  sons,  or  the  survivor  of  them, 

the  same  shall  be  carried  on  under  the  firm  of  A.  B.  &  Co.,  and 
my  said  son  or  sons,  or  the  survivor  of  them,  shall  be  entitled  to 
sign,  on  behalf  of  the  said  firm,  all  documents  and  writings  neces- 
sary for  the  proper  conducting  of  the  business,  and  my  said  son  or 
sons  shall  keep  regular  and  distinct  books,  showing  the  whole  transac- 
tions of  the  business,  which  shall  at  all  times  be  open  and  patent  to 
the  said  trustees,  and  the  said  books  shall  be  brought  to  a  balance 
upon  the  31st  day  of  January  annually,  and  a  copy  of  the  balance 
sheet  furnished  to  the  said  trustees  without  delay ;  declaring  that  so 
long  as  the  said  business  is  carried  on  upon  the  said  premises,  the 
same  shaU  be  debited  and  charged  with  such  rent  therefor  as  my 
said  trustees  may  from  time  to  time  consider  fair  and  adequate  : 

Salary  and       And  fuhtheb  DECLARING,  that  SO  long  as  the  said  business  is  so 

share  of  profits  ,  .  , 

payable  to  tes-   Carried  ou,  my  eldest  son  shall  be  entitled  to  a  salary  of  L.        per 
annum,  payable  quarterly,  and  also  to  one  fourth  part  of  the  nett 
annual  profits  of  the  business,  after  deducting  rent  as  aforesaid  and 
mterest  on  the  capital  forming  part  of  my  trust  estate  embarked  in 
the  business,  as  the  same  may  appear  from  the  balances  to  be  made  as 
aforesaid,  in  remuneration  for  his  time  and  trouble  in  managing  said 
business,  and  if  and  after  my  second  son  is  conjoined  in  the  manage- 
ment of  the  business,  he  shall  also  receive  one  fourth  part  of  the  nett 
annual  profits  of  the  business,  as  the  same  may  appear  as  aforesaid : 
Net  profits  to     And  fubther  DECiiARiNG  that  the  remainder  of  the  profits  of  the 
the  trustees       said  busiuess  shall  be  under  the  control  and  management  of  and 
subsidiary         p^id  over  to  the  said  trustees,  who  shall  apply  the  same,  and  the 
purposes.  annual  proceeds  of  the  residue  and  remainder  of  my  means  and 
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estate,  as  follows,  viz. :  Fibst,  they  shall  make  payment  to  the  said  (i-)  For  pay- 
Mrs  G.  D.  or  B.  of  an  annuity,  additional  to  the  annuity  secured  to  nuity  to  tes- 

-,  I..I.T  Tii?         tator^B  widow. 

her  by  our  contract  of  mamage^  of  JL.  sterimg  yearly^  free 

from  all  deductions,  duties,  and  taxes,  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the  first 
term's  payment  at  the  first  of  these  terms  that  shall  occur  after  my 
decease  for  the  half  year  succeeding,  with  interest  at  the  rate  of 
five  pounds  per  centum  per  annum,  from  the  terms  at  which  the 
same  respectively  become  due  until  paid ;  and  which  annuity  to  my 
said  spouse  shall  be  payable,  and  I  accordingly  direct  my  said 
trustees  to  make  payment  of  the  same,  to  her  out  of  the  fee  of  my 
said  estate,  if  the  annual  income  and  produce  thereof  shall  not  be 
sufiBcient  for  that  purpose:  Second,  they  shall  from  the  said  (2.) Provision 

'  *'  for  the  m&in* 

annual  profits  and  the  said  annual  proceeds  pay  or  apply  the  sum  tenanceof 

testator's  chil- 

of  L.  sterling  annually,  or  such  other  sum  as  my  said  trustees  dren. 
may  consider  adequate  and  proper  in  the  circumstances  of  my 
family,  to  or  for  behoof  of  each  of  my  children  who  may  be  in 
minority  at  my  decease  until  they  shall  respectively  attain  the  age 
of  21  years  complete,  for  their  maintenance,  education,  and  up- 
bringing ;  and  which  annual  payments  may,  in  the  discretion  of  the 
said  trustees,  be  paid  to  the  said  Mrs  C.  D.  or  B.  for  behoof  of  the 
said  children :  Third,  they  shall  from  the  said  annual  profits  and  C^O  Annuity 

.       '^  ^  to  testator's 

the  said  annual  proceeds  make  payment  of  an  annuity  of  L.  sister. 

to  E.  B.,  my  sister,  yearly,  free  from  all  duties,  deductions,  and  taxes, 
payable  at  the  terms,  and  commencing  to  be  payable  at  the  term, 
before  provided  in  regard  to  the  annuity  in  favour  of  my  said 
spouse;  and  which  annuity,  like  that  in  favour  of  my  said  spouse, 
shall  be  payable  out  of  the  fee  of  my  estate  should  the  annual 
income  and  produce  thereof  not  be  sufficient  for  that  purpose  : 
Am>  FOURTH,  so  much  of  the  balance  of  the  said  nett  annual  (4.)  Surplus 
profits   and  of   the  said   annual  proceeds  as  may  by   my   said  ployed  in  ex- 
trustees  be  considered  advisable,  shall,  if  my  said  trustees  in  their  biwin^!  * 
sole  discretion  think  proper,  from  year  to  year  be  added  to  the 
capital  of  the  said  business,  and  employed  in  extending  the  same  ; 
DECLARING   that  at  the   31st   day  of    January  succeeding  the  Provision  for 
attainment  of  majority  by  all   my  surviving  children,  or  their  totestator's"^^ 
marriage  if  daughters,  the  said  trustees  may  allow  my  said  eldest  on°a?rivIi^?*' 
son  and  second  son,  or  the  survivor  of  them,  to  acquii-e  the  said  at  ^^OTity^*^"^ 


etc. 
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Younger  chil- 
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concern. 
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Trustees  may 
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for  selliug  or 
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business ; 


in  which  case, 
annuities  to  be 
chai*ged  on 
General  Estate 
and  Mainteu- 


basiness,  and  the  whole  stock-in-trade  and  assets  effeiring  theieto, 
and  debts  due  to  the  same,  and  also  the  heritable  subjects  belonging 
to  me  in  which  the  said  business  is  carried  on^  if  the  same  shall 
then  be  carried  on  in  the  same  premises^  at  such  price  as  maj  be 
mutually  agreed  upon  between  my  said  trustees  on  the  one  hand, 
and  m  J  said  sous  or  the  survivor  of  them  on  the  other,  which  f  ailing, 
at  such  price  as  may  be  put  thereon  by  two  arbiters,  one  whereof 
shall  be  named  by  my  said  trustees  and  their  foresaids,  and  the 
other  by  my  said  sons  or  the  survivor  of  them,  with  power  to  the 
said  arbiters  to  name  an  oversman  in  the  event  of  their  differing  in 
opinion.  [If  it  is  wished  that  other  members  of  the  family  should 
he  interested  in  the  business^  the  foUounng  provision  may  be  made  : 
Provided  always,  that  if  any  of  my  other  children  prefer  to 
retain  his  or  her  interest  in  the  said  business,  they  shall  be  at  liberty 
to  do  so,  but  shall  not  be  bound  to  assist  in  the  management  of  the 
business ;  and  my  trustees  shall  in  that  event  assign  and  specifically 
convey  to  such  child  such  share  of  the  said  business  as  he  or  she 
may  be  entitled  to  in  virtue  of  the  final  purpose  of  this  my  settle- 
ment ;  reserving  to  my  said  two  sons  and  the  survivor  of  them  the 
same  fixed  salary,  and  the  same  share  of  profits  in  remuneration  for 
their  management  of  the  business,  as  is  herein-before  provided  to 
them,  for  which  sums  and  shares  they  or  he  shall  accordingly  be 
entitled  to  take  credit  in  accounting  with  such  of  my  other  children 
as  may  choose  to  retain  their  interest  in  the  business.]  DsciiABiNa, 
that  in  the  event  of  both  of  my  said  sons  deceasing  before  the 
period  above  mentioned,  the  said  business  shall  upon  the  death  of 
the  survivor  be  disposed  of  and  wound  up ;  But  pbovidinq 
always,  and  declaring,  that  it  shall  be  in  the  power  of  my  said 
trustees  and  their  foresaids,  if  they  shall  think  it  expedient  and 
judicious,  of  which  they  shall  be  the  sole  and  exclusive  judges,  either 
to  sell  the  said  business  to  my  said  sons  or  the  survivor  of  them  at 
an  earlier  period  than  is  before  provided,  or  they  may  have  the  said 
business  wound  up  and  brought  to  an  end,  the  stock,  assets,  and 
good-will  disposed  of,  and  the  debts  and  liabilities  pidd,  at  any  time 
(even  before  the  expiry  of  the  foresaid  period)  which  they  may 
think  proper ;  And  in  the  event  of  the  said  trustees  exercising 
the  said  power,  or  of  the  said  business  being  wound  up  before  the 
period  before  mentioned,  the  foresaid  annuities  to  my  said  wife  and 
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sister^  and  the  foresaid  annual  payments  to  each  of  my  said  children,  ance  of  chii- 
shall  be  paid  as  follows :  The  said  annuities  out  of  my  general  estate,  res^tive  Pro- 
and  the  said  annual  payments  from  the  annual  income  and  produce  ^^^^' 
of  the  shares  of  my  estate  hereinafter  provided  in  favour  of  my 
children  respectively:  And  in  the  last  place,  after  all  my  Residnaiy 
surviving  sons  shall  have  attained  the  age  of  majority,  and  my  sarviving  cbii- 
surviving  daughters  shall  either  have  attained  the  age  of  majority  issue  on 
or  have  been  married,  my  said  trustees  and  their  foresaids  shall  pay  luarning  ma- 
or  convey  the  whole  residue  and  remainder  of  my  means  and  estate,  ^°"  ^' 
including  the  sums  which  may  be  paid  by  my  said  sons  or  realized 
by  my  said  trustees  in  respect  of  the  said  business  (or  the  property 
of  the  said  business  itself,  in  the  event  of  any  of  my  children  electing 
to  take  a  specific  conveyance  of  their  proportional  share  thereof), 
and  the  annual  income  and  produce  thereof,  to  and  for  behoof  of 
my  whole  surviving  children,  and  the  issue  of  any  children  who  may 
have  predeceased,  in  equal  shares  (the  division  Imng  per  stirpes) ;  it  interesto  of 
BEING  MY  INTENTION,  that  the  shaxes  of  the  residue  and  remainder  dren  to  vest  at 
of  my  estate  divisible  as  aforesaid  shall  become  vested  interests  in  the  distribution. 
persons  of  any  of  my  children,  or  of  the  issue  of  any  of  my  children, 
at  and  only  upon  the  period  of  distribution  above  specified.    [Insert 
declaratory  powers  and  formal  clauses  as  in  Style  No  IV.,  including 
such  of  the  special  powers  embodied  in  the  introductoiy  purpose  of 
that  style  as  may  be  deemed  requisite.] — In  witness  whereof,  etg. 

No.  VII. — Settlement  of  a  landed  Proprietor  having  interests  in 
Minesy  etc. — Destination  of  Heritable  Estate  to  eldest  Son  and  his 
IleirSf  under  reservation  of  minerals  for  twenty-Kme  years,  Por^ 
tions  of  that  Estate^  and  certain  manufacturing  subjects,  to  second 
Son, — Power  of  Division  under  Marriage^Contract  exercised. — 
Produce  of  ininerals  during  twenty-one  years  to  be  added  to 
residuary  fund ;  division  in  unequal  proportions  amongst  Sons  and 
Daughters  and  their  Issue, — Interests  to  vest  a  morte  testatoris. 

I,  A.  B.,  Esquire  of  X.,  with  the  view  of  settling  my  affairs 
after  my  decease,  and  for  other  good  causes  and  considerations  me 

hereto  moving,  do  hereby  give,  grant,  assign,  dispone,  convey.    Conveyance 

.  to  trustees. 

and  MAKE  over  to  and  m  favour  of 

,  and  any  other  person  or  persons 
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who  may  be  hereafter  nominated  by  me,  or  kwfully  assumed  into 
the  trust,  and  the  acceptors  and  survivors  and  acceptor  and  sur- 
vivor of  them,  the  major  number  of  them  accepting  and  surviving 
and  resident  in  Great  Britain,  from  time  to  time,  being  a  quorum, 
and  to  the  heirs  of  the  longest  liver  of  them,  as  trustees  and  trustee 
for  the  ends,  uses,  and  purposes  after  mentioned,  and  to  the  onerous 
assignees  of  the  said  trustees  and  their  foresaids,  All  and  Sundry 
lands,  tenements,  heritages,  goods,  gear,  debts,  effects,  and  sums  of 
money,  and  in  general  the  whole  means  and  estate,  heritable  and 
moveable,  which  shall  be  owing  and  belonging  to  me  at  my  decease, 
with  the  rents,  interest,  and  produce,  and  the  writings,  titles,  and 
vouchers  of  the  premises :  And  further,  I  do  hereby  nominate 
and  APPOINT  the  said  trustees  and  their  foresaids  to  be  ray  only 
executors  and  executor,  and  universal  intromitters  and  intromitter 
with  my  personal  means  and  estate,  with  full  power  to  give  up 
inventories  thereof,  and  confirm  the  same  at  pleasure,  and  generally 
to  do  everything  pertaining  to  the  office  of  executor :  But  these 
PRESENTS  are  granted  and  are  to  be  accepted  by  my  said  trustees  and 
their  foresaids  in  trust  for  the  ends,  uses,  and  purposes,  and  with  the 
powers  and  privileges,  following,  viz, :  That  they  mat,  as  they  are 
hereby  authorized  and  empowered  to  do,  call,  sue  for,  realize,  uplift, 
receive,  assign,  and  discharge  the  whole  means  and  estate  which 
may  belong  to  me  at  my  decease ;  with  poweb  to  sell  and  dispose 
of  my  heritable  estate,  except  in  so  far  as  the  same  may  be  disponed 
and  conveyed  in  favour  of  my  children  in  pursuance  of  the  provi- 
sions  hereinafter  made  in  their  favour  respectively,  and  that  by  public 
roup  or  private  bargain,  and  for  such  price,  feu  duty,  ground-annual, 
or  other  consideration  as  they  may  think  proper,  and  to  grant, 
execute,  and  deliver  all  deeds  and  writings  necessary  for  carrying 
into  effect  the  purposes  of  the  trust,  binding  my  estate  in  absolute 
warrandice:  And  I  pboyibe  and  declabe  that  all  parties  dealing 
and  transacting  with  my  said  trustees  shaU  have  no  concern  with, 

means  and  estate,  but  that  the  receipt  of  my  said  trustees  shall  be 
sufficient  exoneration  :  And  I  further  pbovide  and  declabe  that 
any  one  or  more  of  my  trustees,  or  the  beneficiaries  under  these 
presents,  shall  be  entitled  to  become  purchasers  of  my  estate  or 
any  part  thereof,  any  law  or  custom  to  the  contrary  notwithstanding: 
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And  my  said  tnistees  shall  hold  and  apply  my  means  and  estate,  Purposee  of 

and  the  proceeds  and  produce  thereof,  as  follows,  viz. :  In  the  i.  Payment  of 

FIRST  PLAGE,  in  payment  of  all  my  just  and  lawful  debts,  sick-bed  penses. 

and  funeral  charges,  and  of  the  expenses  of  executing  this  trust, 

which  debts,  charges,  and  expenses  my  said  trustees  may  pay 

without  requiring  legal  constitution:  In  the  second  place,  in  f^^to^*^*** 

payment  of  a  free  liferent  annuity  of  L.  sterling  to  C.  D.,  my  ^^^' 

sister,  free  of  legacy  duty,  during  all  the  days  and  years  of  her 

life  after  my  decease,  payable  at  such  periods  as  she  may  require 

the  same.     [In  tfiis  form  the  testator  is  supposed  to  be  <i  widower. 

In  other  cases  an  annuity  additional  to  her  jointure  may  he  given  to 

the  testator^  s  toidow^  and  also  a  provision  of  furniture^  etcJ]     In  the  8.  Division  of 

THIRD  PLACE,  my  Said  trustees  shall  deliver  over  to  my  cliildren  honaehoid 

1     1  •ii  !•  1  effects  amongst 

in  as  nearly  equal  shares  as  practicable,  and  m  such  way  and  testaior^schii- 
manner  as  they  may  agree  upon  among  themselves,  according  to 
their  own  taste  and  judgment,  which  failing,  as  my  said  trustees 
may  deem  best  and  most  fitting,  my  whole  plate,  paintings,  books, 
napery,  household  furniture  and  effects,  so  far  as  not  hereinafter 
bequeathed  to  my  son  E.  B.,  or  the  party  succeeding  to  him  under 
the  fifth  purpose  hereof ;  and  in  the  event  of  any  of  my  children  pre- 
deceasing me,  their  children  shall  succeed  equally  among  them  to 
their  parents'  share :  In  the  fourth  place,  in  payment  to  each  of  4-  ^®^?^{? 
my  daughters,  J.  B.,  and  Mrs  M.  B.  or  N.,  of  a  legacy  of  L.        tor^s  daugii- 
sterling,  in  addition  to  the  provisions  hereinafter  made  in  their 
favour,  payable  at  the  first  term  of  Whitsunday  or  Martinmas 
occurring  six  months  after  my  decease,  with  interest  at  the  rate  of 
five  pounds  per  centum  per  annum  from  that  term  untU  paid ;  and 
in  the  event  of  either  of  my  said  daughters  predeceasing  me,  leaving 
children,  such  children,  and  the  survivors  or  survivor  of  them,  shall 
be  entitled  equally  among  them  to  the  legacy  provided  to  their  parent, 
the  issue  of  any  of  the  children  of  my  said  daughters  who  may  have 
deceased  leaving  issue  being  entitled  to  the  share  to  which  their 
parent  would  have  been  entitled  if  in  life ;  and  also,  in  payment  of 
such  other  legacies  or  donations  as  I  may  bequeath  by  any  signed 
codicil  or  informal  writing  under  my  hand,  expressive  of  my  inten- 
tion :  In  the  fifth  place,  my  said  trustees  shall,  as  soon  as  con-  5.  spedflo 
venient  after  my  decease,  dispone,  convey, and  make  over  to  my  eldest  hentebieStete 
son,  E.  B.,  those  portions  of  my  lands  and  estate  of  Soutlifield  and  dd(^t^^*°^^ 
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others,  marked  on  the  plan  endorsed  hereon,  and  signed  bj  me  as 
relative  hereto,  by  the  following  numbers,  viz.,  one,  two,  three,  foar, 
and  five,  and  coloured  green  upon  the  said  plan,  being  the  whole  of 
my  lands  and  estate  of  Southfield  and  others,  except  those  portions 
thereof  hereinafter  especially  directed  to  be  conveyed  to  the  parties 
after  named,  with  the  parts,  pendicles,  privileges,  and  pertinents 
thereof,  and  whole  rights  pertaining  thereto,  and  whole  buildings 
and  erections  thereon ;  under  bubden  of  the  feu  rights  of  such 
portions  thereof  as  may  have  been  feued  out  and  disponed  by  me, 
in  so  far  as  the  same  have  not  been  or  may  not  be  re-acquired  by 
me,  with  the  rents  and  feu  duties  falling  due  in  respect  thereof,  from 
the  first  term  of  Whitsunday  or  Martinmas  after  my  decease ;  and 
also  the  whole  fixtures,  window-curtains,  grates,  blinds,  and  other 
articles  of  standing  furniture  fitted  for  and  in  use  in  the  mansion- 
house  of  Southfield  at  my  death,  and  which  my  said  trustees 
shall  have  power  to  settle  and  point  out  in  case  of  dispute ;  A2n> 
IN  THE  EVENT  of  the  Said  £.  B.  predeceasing  me,  then  the  said 
trustees  and  their  foresaids  shall  dispone,  convey,  and  make  over 
the  said  lands  and  others,  under  the  reservation  before  referred  to, 
with  the  pertinents,  rights,  and  others,  and  rents  as  aforesaid,  to 
the  nearest  heir-male  of  the  body  of  the  said  £.  B.,  and  failing 
heirs-male  of  his  body,  the  said  lands  shall  form  part  of  my 
residuary  estate ;  subject  the  said  eventual  disposition  in  favour 
of  the  heir-male  of  the  said  E.  B.  to  the  payment,  and  with  and 
under  the  real  lien  and  burden,  of  the  sum  of  L.      sterling,  which 
shall  be  payable  by  such  heir-male  to  my  said  trustees  and  their 
foresaids  at  the  first  term  of  Whitsunday  or  Martinmas  occurring 
six  months  after  my  decease,  with  interest  thereon  at  the  rate  of 
five  pounds  per  centum  per  annum  from  that  term  until  p^d; 
WHICH  SUM  of  L.10,000  shall  be  held  and  applied  by  the  said 
trustees  and  their  foresaids  for  behoof  of  the  issue  of  the  said  E. 
B.  surviving  me,  other  than  the  heir  succeeding  to  the  said  estates, 
equally  among  them  per  stirpes j  payable  to  sons  upon  their  respec- 
tively attaining  to  majority,  and  to  daughters  upon  their  respec- 
tively attaining  to  majority  or  being  married,  whichever  of  these 
events  shall  first  happen ;  and  the  annual  income  and  interest  of 
the  share  prospectively   falling  to  each  child  or  descendant  of 
the  said  E.  B.  shall  be  paid  to  his  or  her  legal  guardian  for  the 
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purpose  of  being  applied  towards  his  or  her  maintenance,  education, 
and  upbringing  until  the  foresaid  period  of  payment:  In  the 
SIXTH  PLAGE,  my  Said  trustees  shall,  as  soon  as  convenient  after  6.  Specific  dee- 

,       ,        ..  -  -  ^  1.1    tination  of  oer- 

mj  death,  dispone,  convey,  and  make  over  to  my  son,  the  said  tain  parts  of 

G.  H.  B.,  those  portions  of  my  lands  marked  on  the  said  plan  by  estate  to  eecond 

the  following  numbers,  viz.,  six,  seven,  and  eight,  and  coloured  ^"* 

blue  on  the  said  plan,  but  under  the  same  reservations  expressed  in 

relation  to  the  lands  appropriated  under  the  fifth  purpose  hereof, 

and  also  the  whole  heritable  subjects  belonging  to  me  situated  at 

St  David's,  in  the  parish  of  ,  together  with  the  whole 

parts,  pendicles,  and  pertinents  thereof,  and  whole  rights  pertaining 

thereto,  and  the  whole  buildings,  erections,  and  machinery,  heritable  "^^  buildings 

^  andmaohineryi 

and  moveable,  thereon,  and  the  rents  to  become  due  in  respect  etc. 
thereof,  from  and  after  the  first  term  of  Whitsunday  or  Martinmas 
after  my  decease :  And  I  do  hereby  pbovide  and  declare,  that  Conditional 
in  the  event  of  the  said  G.  H.  B.  predeceasing  me,  leaving  issue  second  sons 

•    •  'J  i       i  'xi         ^•  J  ii        children  and 

surviving  me,  my  said  trustees  may  either  dispone  and  convey  the  their 


issue. 


lands  and  others  before  provided  in  his  favour  to  and  equally  among 
his  lawful  children  who  may  be  alive  at  my  decease,  and  the  issue  of 
any  of  them  who  may  have  predeceased  leaving  children,  such  issue 
succeeding  equally  and  proportionally  to  their  parent's  share,  or  they 
may  retain  the  said  lands  and  others  for  such  period  as  they  may 
judge  proper,  and  apply  the  annual  income  and  produce  thereof  to 
and  for  behoof  of  the  parties  in  whom  the  said  estates  will  by  the 
terms  of  the  foregoing  destination  vest  at  my  decease,  or  their  heirs 
and  assignees ;  and  mat  sell  and  dispose  of  the  said  lands  and  Discretioi 
others,  under  the  reservations  before  referred  to  in  the  fifth  and  behoof  of  his 
sixth  purposes  hereof,  in  virtue  of  the  powers  before  conferred,  if    *°"  ^' 
and  when  they  think  proper,  and  divide  the  prices  and  proceeds 
thereof  among  the  parties  entitled  thereto  as  aforesaid,  and  failing 
my  said  son,  G.  H.  B.,  without  leaving  issue  surviving  me,  then 
the  portion  of  my  lands  and  others  destined  to  his  family  shall  re- 
vert to  and  form  part  of  my  residuary  estate :  In  the  seventh  7.  (Exceptions 
place,  I  do  hereby  expressly  provide  and  declare  that  the  dis-  d^tination.) 
positions  and  conveyances  of  my  lands  of  Southfield  and  others,  ]^'IJ3ff*oV^ 
exclusive  of  my  subjects  at  St  David's,  to  be  granted  in  favour  of  1^^™  °'  ^^ 
my  children  and  their  foresaids  in  manner  foresaid,  shall  be  granted 
subject  to  the  reservation  in  favour  of  my  said  trustees  and  their 
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foresaids  of  the  whole  coal^  metals,  and  minerals  situated  in  and 

under  my  said  lands  of  Southfield  and  others,  and  all  the  parts 

thereof,  for  the  period  of  twenty-one  years  from  and  after  the  date 

of  my  decease ;  and  the  said  trustees  shall  hold  and  possess  the  same 

for  the  said  period,  in  terms,  with  the  powers,  and  for  the  objects 

Ar..t.ee.^  expressed  in  Ihe  last  purpose  hereof,  he^inafter  written ;  akd  upon 

minenipro-      ^^^  eipiry  of  the  said  period,  I  provide  and  declare  that  the  said 

craMle^^      coal,  metals,  and  minerals,  so  far  as  then  unwrought,  shall  become 

^^^  and  be  the  property  of  the  party  or  parties  under  whose  lands  the 

same  are  situated,  and  my  said  trustees  shall,  if  required,  execute 

conveyances  thereof  to  the  parties  respectively  entitled  thereto; 

Heritable  deMfl  And  IN  BESPECT  that  Certain  portions  of  the  foresaid  lands  of 

secured  o**  ^        ,  •  . 

principal  estate   Southfield  and  Others  are  burdened  with  an  heritable  debt  for  the 
therefrom.         sum  of  L.  ,1  provide  and  declare  that  the  said  debt,  or  such 

part  thereof  as  may  be  remaining  unpaid  at  my  decease,  with  the 
interest  thereon,  shall  be  wholly  payable  from  those  portions  of  my 
said  lands  destined  to  the  said  £.  B.  and  his  foresaids,  and  shall  be 
created  real  liens  and  burdens  thereon  in  the  dispositions  which 
may  be  executed  thereof,  so  that  the  remainder  of  the  said  lands 
may  be  wholly  freed  and  relieved  of  the  same ;  And  I  further  pro- 
Idem,  tiB  to  VIDE  and  DEGLABE  that  the  foresaid  subjects  and  others  at  St 
to  second  son.     David's,  directed  to  be  conveyed  to  the  said  G.  H.  B.  and  his 

foresaids,  shall  be  so  conveyed  under  burden  and  subject  to  any 
TnisteM  to       heritable  securities  which  may  affect  the  same  at  my  death  ;  And 

accnmulate  ^  **  "^ 

produce  of         I  DE8IBE  that  my  Said  trustees  shall  hold  the  whole  coals,  metals, 

mineral  estate  i  .  . 

and  minerals  situated  in  and  under  my  said  lands  of  Southfield  and 
others  for  and  during  the  foresaid  period  of  twenty-one  years  from 

with  power  to    and  after  my  decease ;  and  should  the  same  not  be  let  at  the  period  of 

my  decease,  I  request  my  said  trustees  to  let  the  same  as  soon  there- 
after as  may  be  practicable,  and  that  for  such  fixed  rent,  lordship, 
or  other  consideration,  and  for  such  period,  and  generally  on  such 
terms,  as  they  may  in  their  discretion  consider  proper ;  And  I  de- 
clare and  provide,  that  in  letting  the  said  coals,  metals,  and  minerals, 
the  said  trustees  shall  have  the  most  full  and  ample  discretion  as  to 
the  mode  and  terms  upon  which  the  same  shall  be  let  and  wrought ; 

and  to  enter       And  PARTICULARLY,  without  prejudice  to  the  said  £renerality,  I 

into  collateral  ^  '  r     J.  &  J7 

contracts  with    provide  and  declare  that  they  shall  have  power  to  confer  upon  the 

the  tenants  for     ^  .  .        "^  .  , 

working,  etc. ;    tenants  liberty  to  sink  pits  and  erect  engines,  store  and  bin  coals, 
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calcine  ironstone  and  bum  lime,  and  generally  to  make  all  erections 
and  perform  every  operation  requisite  or  desirable  in  working, 
winning,  and  preparing  the  said  coal,  metals,  and  minerals,  and 
that  upon  any  part  of  the  said  lands  belonging  to  me  which  may  be 
found  to  be  most  convenient  for  all  or  any  of  the  said  purposes,  the 
tenants  being  always  taken  bound  to  compensate  the  proprietor  and 
tenant  of  the  surface  for  whatever  damage  may  be  done  to  the  sur- 
face of  the  said  lands  and  the  buildings  thereon  by  their  operations 
or  erections  made  thereupon ;  And  I  further  provide  and  declare  and  to  bind 

the  tonants  to 

that  the  said  trustees  shall  in  their  discretion  be  entitled,  if  they  exhaust  oer- 
consider  that  a  greater  return  may  be  derived  from  the  said  coals, 
metals,  and  minerals,  to  let  those  in  certain  portions  of  the  said 
lands  in  preference  to  others,  or  to  authorize  or  take  the  tenants 
bound  to  work  the  said  coals,  metals,  and  minerals  under  certain 
portions  of  the  said  lands  in  preference  to  others,  my  desire  being 
that  as  large  a  sum  as  practicable  shall  be  derived  from  the  said 
coals,  metals,  and  minerals  within  the  foresaid  period ;  And  I  £E-  Proyisions 
COMMEND  my  said  trustees,  in  letting  the  said  coals,  metals,  and  ing  near 
minerals,  to  see  that  proper  stipulations  are  made  with  the  tenants 
against  working  within  a  safe  distance  of  houses  and  buildings ;  and 
I  also  recommend  them  to  introduce  clauses  for  prohibiting  working 
under  such  portions  of  the  said  lands  destined  to  my  said  sons  as 
may  be  immediately  available  for  f euing  purposes :  In  the  eighth  s.  Execution  of 
PLAGE,  whereas  by  the  contract  of  marriage  entered  into  between  sion  raserred 
me  and  Mrs  E.  L.  or  B.,  my  spouse,  there  is  reserved  to  me  a  by  marriage- 
power  of  dividing  and  apportioning  the  fund  thereby  provided  to  ^^ 
the  children  of  the  marriage  and  their  issue,  in  such  manner,  and 
subject  to  such  conditions  with  respect  to  the  term  of  payment,  and 
otherwise,  as  I  should  direct,  I  hereby  apportion  and  divide  the  said 
fund  into  six  equal  shares,  and  appoint  the  same  to  be  paid  and 
applied  by  the  trustees  of  the  said  contract  of  marriage  in  the  pro- 
portions, to  the  persons,  in  the  manner,  and  at  the  times  specified 
in  the  last  purpose  of  this  my  settlement,  it  being  my  intention  that 
the  fund  provided  to  the  children  of  the  marriage  and  their  issue 
as  aforesaid  shaU  be  dealt  with  as  part  of  my  residuary  estate : 
And  in  the  labt  plage,  I  direct  and  appoint  my  said  trustees  to  Besiduary 
hold  the  whole  residue  and  remainder  of  my  means  and  estate,  cS^^pn^'** 
heritable  and  moveable,  with  the  prices  and  produce  thereof,  and  to  ^^^^^tT 

VOL.  II.  2  E 
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testator's  chil- 
dren in  un- 
equal propor- 
tions. 


Conditional 
institution  of 
issue.    Equal 
division  of 
lapsed  shares 
among  surviv- 
ing  children 
and  issue  of 
predeceasing 
children. 


Interests  in  the 
testator's 
whole  succes- 
sion to  vest  at 
his  decease. 


convey  or  divide  and  pay  over  the  same,  and  also  to  divide  and 
apportion  annually,  the  rents,  lordship,  and  income  derived  from  the 
said  coals,  metals,  and  minerals,  into  six  equal  parts  or  shares,  and 
to  make  payment  of  two  of  the  said  parts  or  shares  to  each  of  mj 
said  sons,  and  of  one  of  the  said  parts  or  shares  to  each  of  my 
daughters,  J.  B.,  and  Mrs  M.  B.  or  N. ;  And  in  the  event  of  any 
of  my  said  chHdren  predeceasing  me  leaving  issue,  such  issue  shall 
succeed  equally  among  them  to  their  parent's  share ;  and  in  the  event 
'of  the  decease  of  any  of  them  without  leaving  lawful  issue,  or  in  the 
event  of  such  issue  existing  but  predeceasing  me,  the  share  of  such 
deceaser  shall  fall  to  and  be  divided  equally  among  the  survivcM^  or 
survivor  of  my  said  children,  jointly  with  the  lawful  issue  of  any  of 
them  who  may  have  deceased  leaving  issue,  such  issue  being  en- 
titled equally  among  them  per  stirpes  to  the  share  to  which  their 
parent  would  have  been  entitled  if  in  life ;  It  beino  mt  inten- 
tion that  the  right  not  only  to  the  lands  and  estates  specifically 
disponed,  but  also  to  the  residue  and  remainder  of  my  means  and 
estate,  including  the  prospective  interest  in  the  rents,  lordships,  and 
annual  income  of  the  said  coals,  metals,  and  minerals,  shall  vest  at 
the  date  of  iny  decease,  at  which  period  the  conditional  institution 
of  survivors  throughout  this  settlement  shall  take  effect  notwith- 
standing the  postponement  of  payment  to  a  later  period.  [Insert 
Declarations,  Powers,  and  other  formal  clauses,  as  in  Style  No.  IV., 
or  such  of  them  as  may  be  applicable.] 


Disposition  to 
trustees. 


No.  Vni. — Mutual  Trust  Settlement  by  Spouses.  Destination  of 
Furniture,  etc.,  and  also  a  liferent  of  the  Residue  to  the  surviving 
Spouse.  Fee  of  ffusbancts  estate  to  the  Family y  with  destination 
over  to  collateral  Relatives.  Wifis  estate,  idem.  Abridged  form 
of  Declarations  and  Powers,  etc. 

We,  A.  B.  of  X.,  and  C.  D.  or  B.,  spouses,  with  the  view  of  settling 
the  succession  to  our  means  and  estates  after  our  deaths  respectively, 
and  for  our  mutual  love  and  affection,  and  other  good  causes  and 
considerations  [^Where  the  right  of  revocation  is  meant  to  be  restricted, 
say : — ^In  consideration  of  the  provisions  herein  contained,  granted 
by  each  of  us  in  favour  of  the  other,  and  for  other  good  and  oner- 
ous causes].  Do  hereby  give,  gbant,  assign,  dispone,  convey, 
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and  MAKE  OYEB,  from  and  after  our  respective  deaths,  to  and  in 
favour  of 

and  to  any  other  person  or  persons  whom  we  may  hereafter  nomi- 
nate and  appoint  by  any  joint  writing  under  our  hands,  or  who  may 
be  lawfully  assumed  into  the  trust,  and  the  acceptors  and  survivors 
and  acceptor  and  survivor  of  them,  the  major  number  of  them 
accepting  and  surviving  and  resident  in  Great  Britain  from  time  to 
time  being  a  quorum,  and  to  the  heirs  of  the  longest  liver  of  them, 
as  trustees  and  trustee  for  the  ends,  uses,  and  purposes  after  men- 
tioned, and  to  the  assignees  of  the  said  trustees,  or  their  said  quorum 
or  their  foresaids.  All  and  Sundry  lands,  tenements,  tacks,  heritages, 
debts,  goods,  gear,  effects,  and  sums  of  money,  shares  in  trading  or 
other  companies,  and  in  general  the  whole  means  and  estate,  herit- 
able  and  moveable,  real  and  personal,  owing  and  belonging,  or 
which  shall  be  owing  and  belonging  to  us  respectively  at  our  re 
spective  deaths,  or  of  which  he  or  either  of  us  may  have  the  power 
of  disposal,  with  the  rents,  interest,  profits,  and  produce,  and  writ- 
ings,  titles,  and  vouchers  thereof;  And  furtheb,  we  severally  nomi-  Appointment 
NATE  and  APPOINT  our  said  trustees  and  their  foresaids  to  be  our  °  ^^^^     • 
sole  executors  and  executor  respectively,  with  full  power  to  give  up 
inventories  of  our  respective  personal  means  and  estate,  and  confirm 
the  same  at  pleasure,  and  generally  to  do  everything  pertaining  to 
the  office  of  executor ;  But  these  presents  are  granted,  and  are  Declaration  of 
to  be  accepted  by  our  said  trustees  and  their  foresaids  in  trust,  with  of  s^Li^^" 
the  powers  and  privileges,  and  for  the  ends,  uses,  and  purposes  p®^®"* 
following,  viz. : — ^That  they  mat,  as  they  are  hereby  authorized  Power  to 
and  empowered  to  do,  call,  sue  for,  uplift,  receive,  assign,  and  dis-  "*  *^' 
charge  the  whole  debts  and  effects  due  and  belonging  to  us  respec- 
tively ;  WITH  POWER  TO  scU,  realize,  and  convert  into  money  the  Power  of  sale. 
whole  of  our  respective  estates  and  effects,  and  particularly  to  sell 
and  dispose  of  our  respective  heritable  estates  by  public  roup  or 
private  bargain,  and  for  such  price  or  other  consideration  as  they 
may  think  fit ;  but  the  time  and  manner  and  propriety  of  selling  our 
heritable  property  shall  be  entirely  at  the  discretion  of  our  said 
trustees ;  declarino  that  the  debtors  to  our  respective  estates,  or  Trustees  em- 
the  purchasers  thereof,  or  other  parties  with  whom  our  trustees  shall  mnt  valid 
transact,  shall  have  no  concern  or  right  to  interfere  with  the  appli-         '^^ 
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Purposes  of  the 
trust. 


1.  Payment  of 
debts  and  ex- 
penses. 


2.  Provision  of 
furniture,  etc, 
tothesunriror. 


8.  Liferent  of 
residue  to  the 
survivor. 


4.  Destination 
of  residue  of 
husband^s 
estate  to  his 
surviving  chil> 
dren  or  issue ; 
to  vest  on  the 
arrival  of  the 
youngest  child 
at  majori^. 


Application  of 
interest  to  the 
maintenance  of 
the  family. 

5-  Destination 
over  to  the 
husband's  col- 
lateral re- 
latives. 


cation  of  the  sums  paid  to  onr  said  trnstees,  whose  receipts  shall  be 
sufficient  exoneration  for  the  same ;  And  our  said  trustees  shall 
APPLY,  as  they  are  hereby  authorized  and  empowered  to  apply,  our 
said  respective  estates,  and  the  produce  thereof,  in  manner  following, 
viz. : — ^In  the  fibst  plage,  in  payment  of  the  just  and  lawful 
debts  due  by  us  respectively  at  our  respective  deaths,  sick-bed  and 
funeral  charges,  and  of  the  expenses  of  this  trust,  which  debts, 
expenses,  and  others  our  said  trustees  may  pay  without  requiring 
legal  constitution :  In  the  second  plage,  we  direct  our  said  trus- 
tees and  executors  to  convey  and  deliver  the  whole  plate  and  books, 
and  household  furniture  and  plenishing,  bed  and  table  linen,  china, 
and  whole  other  household  effects  which  may  belong  to  the  first 
deceaser  of  us,  to  the  survivor,  as  the  absolute  property  of  such 
survivor :  In  the  thibd  plage,  in  payment  to  the  survivor  of  ns 
of  the  whole  annualrents,  interest,  and  produce  of  the  residue  and 
remainder  of  the  means  and  estate  of  the  first  deceaser  of  us ;  which 
liferent  provision  shall  be  held  and  applied  by  the  survivor  as  an 
alimentary  provision  for  the  support  and  maintenanoe  of  the  sur- 
vivor, and  the  support,  maintenance,  and  upbringing  of  the  children 
of  our  marriage  :  In  the  foubth  plage,  upon  the  death  of  the 
survivor  of  us,  the  said  trustees  and  their  foresaids  shall  hold,  apply, 
pay,  and  convey  the  whole  rest,  residue,  and  remainder  of  the 
means  and  estate  of  me,  the  said  A.  B.,  to  and  for  behoof  of  those 
of  my  children  who  shall  survive  the  longest  liver  of  myself  and  my 
said  spouse,  and  shall  also  attain  the  age  of  majority,  jointly  with 
the  issue  of  any  predeceasing  child  who  may  be  alive  on  the  attain- 
ment of  majority  by  my  youngest  surviving  child  (the  division  being 
per  stirpes)  ;  which  provisions  shall  be  payable  to  the  said  children 
upon  their  respectively  reaching  majority,  and  to  the  said  issue,  or 
to  their  legal  guardians,  on  the  attainment  of  majority  by  my 
youngest  surviving  child ;  And  the  interest  and  annual  income  of 
the  share  falling  prospectively  to  each  child  shall  be  applied  towards 
his  or  her  maintenance  and  education  until  the  period  of  payment 
above  mentioned  :  In  the  fieth  place,  in  the  event  of  the 
failure  of  issue  of  the  body  of  me,  the  said  A.  B.,  the  said  trustees 
and  their  foresaids  shall  pay  the  whole  annualrents,  interest,  and 
produce  of  the  said  residue  and  remainder  of  the  means  and  estate 
of  me,  the  said  A.  B.,  to  £.  B.,  my  father,  during  all  the  days 
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and  years  of  his  life,   whom  'failing,  to  my  mother,  Mrs  G.  H. 
or  B.,  daring  all  the  days  and  years  of  her  life;  and  upon  the 
death  of  my  said  father  and  mother,  they  shall  pay  and  convey 
the  capital  and  principal  thereof  equally  to  and  among  such  of 
my  sisters,  J.,  L.,  and  M.,  and  my  brother,  N.,  as  may  be  then 
aUve,  jointly  with  the  lawful  issue  of  such  as  may  have  pre- 
deceased  leaving   such   issue    (the  division  being  per  stirpes)  : 
In  the  sixth  plage,  upon  the  death  of  the  survivor  of  us,  e.  Destination 
the  said  trustees  and  their  foresaids  shall  hold  and  apply  the  k>  he/sumv- 
whole  residue  and  remainder  of  the  means  and  estate  of  me,  the  j^^^^^?  ^"^ 
said  C.  D.  or  B.,  to  and  for  behoof  of  those  of  my  children  who  ^J^®  JS^thT 
shall  survive  the  longest  Kver  of  myself  and  my  said  spouse,  ^^^^wnd's 
and  shall  also  attain  the  age  of  majority,  jointly  with  the  issue 
of  any  predeceasing  child  who  may  be  alive  on  the  attainment 
of  majority  by  my  youngest  surviving  child  (the  division  being 
per  stirpes) ;  which  provisions  shall  be  payable  to  the  said  chil- 
dren upon  their  respectively  attaining  majority,  and  to  the  said 
issue,  or  to  their  legal  guardians,  on  the  attainment  of  majority 
by  my  youngest  surviving  child;   And  the  interest  and  annual  Application  of 
income  of  the  share  falling  prospectively  to  each  child  shall  be  and  proceeds, 
applied  towards  his  or  her  maintenance  and  education  until  the 
period  of  payment  above  mentioned :  In  the  seventh  plage,  in  7.  Destination 
the  event  of  the  failure  of  the  issue  of  the  body  of  me,  the  said  collateral  re- 
C.  D.  or  B.,  the  said  trustees  and  their  foresaids  shall  pay  and      ^^ 
convey  the  capital  and  principal  thereof  equally  to  and  among  such 
of  my  brothers  and  sisters  as  may  be  then  alive,  jointly  with  the 
lawful  issue  of  such  as  may  have  predeceased  leaving  such  issue 
(the  division  being  per  stirpes)  :  And  we  provide  and  declare  Power  to  post- 

,  ,  pone  payment ; 

that  it  shall  be  lawful  to  and  in  the  power  and  option  of  our  said  to  restriot 

beneficiarv  8 

trustees  and  executors,  if  they  see  cause  and  deem  it  fit,  to  post-  interest  u>  a 
pone  the  payment  of  the  foresaid  provisions  of  the  fee  and  capital  create  a  trust 
of  the  residue  of  our  respective  means  and  estates,  in  the  case  of 
all  or  any  of  the  parties  entitled  thereto,  beyond  the  term  of  pay- 
ment afore^d,  and  to  apply  the  interest  or  other  annual  produce 
of  the  same,  during  such  interval,  to  and  for  behoof  of  the  person 
who  but  for  this  provision  would  have  been  entitled  to  the  fee 
thereof,  or  by  a  deed  under  their  hands  to  retain  the  said  provi- 
sions, or  any  of  them,  vested  in  their  own  persons,  or  to  vest  the 
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Exclusion  of 
marital  rightSi 


Power  to  snb- 
mitand  refer; 


to  compound 
and  transact; 

to  inTeet  on 
real  or  per> 
sonal  securitj, 
etc; 


to  change  the 
inyestments ; 
to  appoint 
factors,  etc ; 


Proyiso  as  to 
liability. 


Beeervation  of 
liferent 

Power  to  re- 
voke. 


Deliveiy. 


same  in  the  persons  of  other  trostees,  whom  they  are  hereby  autho- 
rized to  appoint,  with  all  or  any  of  the  powers,  privileges,  and 
exemptions  conferred  on  themselves,  so  that  the  beneficiaries,  or 
any  of  them,  as  the  case  may  be,  may  draw  and  receive  only  the 
interest  or  other  annual  proceeds  of  their  respective  provisions 
during  their  lives,  or  for  such  time  as  oar  said  trustees  may  6xj 
and  that  the  capital  may  be  settled  upon  their  children  or  lawful 
issue,  upon  such  conditions  and  under  such  limitations  as  our  said 
tmstees  may  think  expedient :  Akd  we  declabe  that  the  whole 
provisions  hereby  made,  so  far  as  in  favour  of  or  descending  upon 
females,  shall  be  seclnsive  of  the  jus  mariH  and  right  of  administra- 
tion of  any  husbands  they  have  married  or  may  marry,  and  shall 
not  be  affectable  by  the  debts  or  deeds  of  such  husbands,  or  any 
diligence  or  execution  competent  to  follow  thereon  ;  with  powbb 
to  oar  said  trustees  to  submit  to  arbitration,  or  settle  by  the  advice 
of  counsel,  all  disputed  claims  competent  to  or  against  the  said 
trast  estates,  or  either  of  them,  or  among  the  parties  interested 
therein ;  to  compound  and  take  part  for  the  whole  of  any  dis- 
puted debts  or  claims ;  to  lend  out  the  trust  funds  on  heritable 
security,  or  upon  the  debentore  of  any  railway  or  other  public  com- 
pany, or  to  invest  the  same  in  or  lend  upon  the  security  of  the  Go- 
vernment f ands,  heritable  property,  feu  duties,  ground  annuals,  or 
the  preference  or  guaranteed  stock  of  any  incorporated  company 
with  limited  liability,  and  to  gall  up  and  change  the  said  invests 
ments  from  time  to  time ;  to  appoint  any  one  or  more  of  their  own 
number,  or  any  other  proper  person  or  persons,  to  be  factor  or  factors 
under  them  for  the  management  of  the  trast  estates,  or  either  of 
them,  and  to  allow  such  factor  or  factors  a  reasonable  gratification 
for  trouble ;  But  for  the  intromissions  of  such  factor  or  factors,  and 
of  any  law  agent  or  law  agents  appointed  by  them,  they  shall  not 
be  liable,  provided  the  party  or  parties  so  appointed  were  reputed 
solvent  at  the  time  [Insert  special  limitation  of  liability  as  in  No.  4, 
if  desired] ;  And  we  resbrte  our  liferent  use  of  our  respective 
means  and  estate,  and  full  power  to  us,  or  either  of  us,  to  revoke^ 
burden,  qualify,  explain,  or  in  any  way  to  alter  tliese  presents  at 
pleasure,  so  far  as  regards  our  respective  means  and  estate  [see 
variations  on  the  clause  reserving  power  to  revoke  in  note  to  Style 
No.  3]  :  And  we  dispense  with  the  delivery  hereof,  and  declark 
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tkat  these  presents,  so  far  as  unaltered^  though  found  lying  by  us, 
or  either  of  us,  or  in.  the  custody  of  any  person,  undelivered  at  the 
decease  of  us,  or  either  of  us,  shall  have  the  full  effect  of  a  delivered 
evident ;  And  we  consent  to  the  regbtration  hereof  for  preservation. 
—In  witness  whereof,  etc. 

No.  IX. — Settlement  of  whole  Estate  in  trust  for  TestaUyfe  only  Son 
and  his  Family,    Interest  to  vest  in  the  Son  at  majority ;  whom 
failing^  in  his  Family  at  majority^  etc.y  or  twenty-one  years  after 
Testators  deatfi.    Destination  over  to  the  Trustees  or  their  Ap- 
pointees in  trust  for  the  establishment  of  a  School. 

I,  A.  B.,  being  desirous  of  settling  my  affairs,  and  providing  for 
the  disposal  of  my  means  and  estate  after  my  decease,  and  for  other 
good  causes  and  considerations  me  hereto  moving.  Do  hereby  give.  Disposition  to 

GBANT,   DISPONE,   ASSIGN,    CONVEY,   and   MAKE   OVER   tO   and  in    *™^*®^ 

favour  of 

and  to  any  other  person  or  persons  whom  I  may  hereafter  nominate 
and  appoint,  or  who  may  be  lawfully  assumed  into  the  trust,  and  to 
the  acceptors  and  survivors  and  acceptor  and  survivor  of  them,  the 
major  number  of  them  acceptbg  and  surviving  and  resident  in 
Qreat  Britain  from  time  to  time  being  a  quorum,  and  to  the  heirs 
of  the  longest  liver  of  them,  as  trustees  and  trustee  for  the  ends, 
nses,  and  purposes  after  mentioned,  and  to  the  assignees  of  the  said 
trustees  or  their  said  quorum,  or  their  foresaids.  All  and  Sundry 
lands,  tenements,  tacks,  heritages,  debts,  goods,  gear,  effects,  and 
sums  of  money,  shares  in  trading  or  other  companies,  and  in  general 
the  whole  means  and  estate,  heritable  and  moveable,  real  and  per- 
sonal, owing  and  belonging,  or  which  shaU  be  owing  and  belonging 
to  me  at  my  decease,  or  of  which  I  may  have  the  power  of  disposal, 
with  the  rents,  interest,  profits,  and  produce,  and  writings,  titles, 
and  vouchers  thereof ;  And  further,  I  nominate  and  appoint  the  Appointment 
said  trustees  and  their  foresaids  to  be  my  sole  executors  and  execu- 
.or,  »d  ^e™.  in«-.«»  »d  >nL^  wiU,  .j  pe„.. J 
means  and  estate,  with  full  power  to  give  up  inventories  thereof, 
and  confirm  the  same  at  pleasure,  and  generally  to  do  everything 
pertaining  to  the  office  of  executor;  But  these  presents  are  Declaration  of 
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trust,  and  gnnt 
of  special 
powers. 


Power  of  sale. 


Trustees  em- 
powered to 
arrant  yalld 
discharges. 


Purposes  of  the 
trust. 


1.  Payment  of 
debts  and  ex- 
penses. 


2.  Destination 
of  residue  to 
testator's  eon 
and  surviving 
chUdrenf  etc 


Beeidue  to  vest 
in  testator's  son 
at  majority. 

Application  of 
interest 


Vesting  of  the 

contingent 

righU 


granted,  and  are  to  be  accepted  by  my  said  trustees  and  their  fore- 
saids in  trust,  with  the  powers  and  privileges,  and  for  the  ends,  uses, 
and  purposes  following,  viz. : — ^That  they  mat,  as  they  are  hereby 
authorized  and  empowered  to  do,  call,  sue  for,  uplift,  receive,  assign, 
and  discharge  the  whole  debts  and  efiFects  due  and  belonging  to  me, 
WITH  POWEB  to  sell,  realize,  and  convert  into  money  the  whole  of  my 
estates  and  efiFects,  and  sell  and  dispose  of  my  heritable  estate  by 
public  roup  or  private  bargain,  and  for  such  price  or  other  consider- 
ation as  they  may  think  fit,  but  the  time  and  manner  and  propriety 
of  selling  my  heritable  property  shall  be  entirely  at  the  discretion  of 
my  said  trustees ;  Deglabing  that  the  debtors  to  my  estate,  or  the 
purchasers  thereof,  or  other  parties  with  whom  my  trustees  shall 
transact,  shall  have  no  concern  or  right  to  interfere  with  the  appli- 
cation of  the  sums  paid  to  my  said  trustees,  whose  receipts  shall  be 
sufficient  exoneration  for  the  same;  And  my  said  trustees  shall 
APPLY,  as  they  are  hereby  authorized  and  empowered  to  apply,  my 
said  estates,  and  the  produce  thereof,  in  manner  following,  viz. : — Is 
THE  FIRST  PLAGE,  f or  payment  of  all  my  just  and  lawful  debts, 
sick-bed  and  funeral  charges,  and  likewise  of  the  expenses  of  this 
trust,  which  debts,  expenses,  and  others  my  said  trustees  may  pay 
without  requiring  legal  constitution :  In  the  second  place,  my 
said  trustees  shall  hold,  pay,  and  apply  the  whole  rest,  residue,  and 
remainder  of  my  said  means  and  estate  to  and  for  behoof  of  my  son 
C.  B.,  whom  failing,  for  behoof  of  his  surviving  children,  jointly 
with  the  issue  of  any  who  may  have  predeceased  the  period  when 
they  would  have  been  entitled  to  share  in  the  distribution  of  my 
estate  (the  division  being  per  stirpes) ;  which  provision  in  favour 
of  my  said  son  shaU  vest  in  and  be  payable  to  him  upon  his  attain- 
ing t.  majority;  and  the  annual  income  and  produce  thereof,  or 
such  part  thereof  as  may  be  necessary,  shall  be  applied  for  his 
behoof  until  he  attains  the  said  age,  and  the  remainder  thereof 
shall  be  added  to  the  principal ;  and  as  it  is  my  wish  that  my  said 
son  should  receive  a  sound  and  liberal  education,  I  request  my  trus- 
tees to  see  that  my  wish  in  this  respect  is  carried  into  efiFect ;  and 
failing  my  son  before  the  period  when  the  succession  would  vest  in 
his  person,  the  said  residue  shall  vest  in  and  be  payable  to  his  de- 
scendants, as  above  provided,  on  their  respectively  attaining  majo- 
rity, or  at  the  period  of  twenty-one  years  after  ray  decease,  which- 
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ever  shall  first  happen :  And  lastly^  in  the  event  of  the  decease  of  DestinatioD 
my  said  son  and  the  failure  of  his  issue  before  becoming  entitled  to  tn^ees  or 
payment  of  the  said  residue  of  my  means  and  estate,  my  said  tru&-  pointeMfortbe 
tees  and  their  foresaids  shall  execute  a  conveyance  to  themselves,  in  ^''^hooi.^'^*  ^^ 
conjunction  with  such  other  persons  as  they  may  think  qualified  by 
residence  in  the  locality,  or  on  other  grounds,  to  assist  in  the  admi- 
nistration of  the  trust  hereinafter  expressed,  or  to  such  other  parties 
alone,  and  to  such  persons  as  may  be  successively  assumed  into  the 
trust,  in  virtue  of  the  powers  of  assumption  which  my  trustees  are 
hereby  authorized  to  confer  on  their  appointees,  and  to  the  sur- 
vivors and  survivor  of  such  as  accept ;  whom  all  failing,  to  trustees 
or  managers  to  be  nominated  by  the  Court  of  Session,  giving  and  Powers  con- 
GBANTING  to  such  trustees  all  or  any  of  the  powers  which  are  hereby  settTement  may 
conferred  on  my  said  trustees  themselves,  including  the  nomination  trustees  oFthe^ 
of  a  quorum,  the  power  of  appointing  factors  and  law  agents,  and  ^^^*^^- 
the  power  of  assuming  new  trustees,  under  such  regulations  as  the 
trustees  of  this  settlement  may  think  proper  to  appoint  in  the  deed 
of  conveyance  [or  to  the  Parochial  Board  for  the  time  of  the  parish 
of  Y.,  in  the  county  of  ],  of  the  whole  residue  and 

remainder  of  my  said  means  and  estate,  or  such  part  thereof  as  may 
be  in  their  hands  unappropriated  at  the  time,  TO  be  applied  by  Object  of  the 
such  trustees  [or  by  the  said  Parochial  Board]  in  the  education  of 
poor  children  whose  parents  shall  reside  within  the  said  parish,  as 
well  as  poor  orphan  children  in  the  said  parish ;  And  I  hereby  pbo-  Powers  of  the 
YIDE  and  DECLAJBE,  that  the  said  trustees  [or  the  said  Parochial  chanty  in  re- 
Board]  shall  have  the  fullest  and  most  ample  powers  in  the  applica-  iSiiSstration 
tion  and  management  of  the  funds  and  estate  hereby  committed  to  menr****^^ 
their  charge,  and  that  they  may  inter  alia  provide  or  build  schools 
and  schoolmaster^  s  house  or  houses,  and  other  necessary  offices ;  that 
they  may  choose  and  dismiss  at  pleasure  the  schoolmaster  or  school- 
masters, fix  their  salary  or  salaries,  increase,  alter,  vary,  and  modify 
the  same,  prescribe  and  control  the  management  and  the  course  of 
education  and  teaching  in  the  school,  exact  such  fees,  of  such  amount, 
from  such  of  the  children,  their  parents  or  guardians,  as  they  may 
think  proper ;  and  generally,  that  they  shall  have  as  full  discretionary 
powers  as  I  would  have  had,  had  I  originated  the  endowment  myself ; 
And  I  provide  and  declare,  that  with  regard  to  the  investment  Powers  of  the 
and  management  of  the  trust  estate,  the  said  trustees  [or  the  said  charity  inrehi- 
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Board]  shall  have  the  same  powers,  and  that  they  shall  be  entitled 
to  the  same  privileges  and  exemptions,  as  are  hereinafter  conferred 
npon  the  trustees  hereby  appointed. 

[Insert  Declarations,  Powers,  and  other  formal  clauses,  as  in  No. 
lY.,  or  such  of  them  as  may  be  applicable.] 


Section  IIL 


MABBIAGE  SETTLEMENTS  IN  TRUST. 


No.  X. — Form  of  Contract  of  Marriagey  where  the  Husband  has  no 
available  realized  property. — Conveyance  to  Wife  offumiiurey  etc. 
Jointure^  with  aUowaneefor  aliment  and  mournings*  Thtst  as^ 
signation  of  Policy  ofAssuraneCy  and  obligation  to  pay  further  sum 
to  Trustees  within  five  years  in  security  of  the  abovcy  and  of  a  pro^ 
vision  of  a  fixed  sum  for  the  Children  of  the  marriage^  etc.  Re^ 
nunciation  of  marital  rights.  Conveyance  of  Wifis  whole  Estate 
to  Trustees  for  Spouses  in  liferent  and  Children  in  fee.  Discre^ 
tionary  Powers  of  advancement  and  restriction^  etc. 


Acceptance  as 
spouBes  and 
oDlifi^ation  to 
solemnize 
marriage* 


ProvUiont  by 
ihehiuband. 


1.  Conveyance 
of  furniture, 
etCf  to  the 
wife  in  case  of 
hersuryivance. 


It  IS  CONTRACTED,  AGBEED,  and  matrimonially  ended,  between 
the  parties  following,  viz.,  A.  B.,  merchant  in  X.,  of  the  one  part, 
and  Miss  G.  D.,  daughter  of  E.  D.,  with  the  special  advice  and  con- 
sent of  her  said  father,  of  the  other  part,  in  manner  following,  that  is 
to  say, — ^The  said  A.  B.  and  C.  D.  having  conceived  a  mutual  attach- 
ment, HATE  accepted,  and  hereby  do  accept  of  each  other  as  lawful 
spouses,  and  pbomise  to  solemnize  their  marriage  with  all  convenient 
speed,  agreeably  to  the  rules  of  the  church :  In  contemplation  of 
which  marriage,  and  for  a  provision  to  the  said  C.  D.  in  the  event  of 
her  surviving  him,  the  said  A.  B.  hereby  assigns  and  conyets  to 
and  in  favour  of  the  said  G.  D.,  in  case  of  her  surviving  him,  the 
whole  household  furniture,  linen,  plate,  china,  pictures,  and  books  that 
may  be  belonging  to  him,  situated  in  any  house  occupied  by  him  at 
the  time  of  his  death,  and  the  whole  wines,  liquors,  and  provisions 
that  may  be  in  the  said  house  at  the  time  of  his  decease :  Fitrtheb, 
The  said  A.  B.  hereby  binds  and  obliges  himself,  and  his  heirs, 
executors,  and  successors  whomsoever,  all  jointly  and  severally, 
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noundng  die  benefit  of  discussion  and  division,  to  content  and  pat 

to  the  said  C.  D.,  during  all  the  days  and  years  of  her  life  after 

his  death,  a  free  liferent  annnity  or  jointure  of  L.         sterling,  re-  2.  Annuity  of 

stricted  as  after  mentioned,  payable  half-yearly,  at  Whitsunday  and  annum  to  the 

Martinmas,  by  equal  portions,  beginning  at  the  first  term  of  Whil^  ^hehiCT 

Sunday  or  Martinmas  that  shall  occur  after  his  death  for  the  half 

year  succeeding  the  said  term,  with  the  lawful  interest  of  each 

term's  payment  from  and  after  the  term  of  payment  until  payment, 

and  one-fifth  part  of  each  term's  payment  further,  in  name  of  Uqui- 

dated  damages,  expenses,  and  penalty,  in  case  of,  and  for  each 

failure  in,  the  punctual  payment  of  the  said  annuity,  besides  the 

same  itself,  and  the  lawful  interest  thereof  ^foresaid ;  But  deglaBf- 

IKO,  that  in  the  event  of  the  said  C.  D.  entering  into  a  second 

marriage,  the  said  annuity  shall,  from  and  after  the  first  term  of  J^^^o/l[ 

Whitsunday  or  Martinmas  occurring  after  the  date  of  such  mar-  second  m»i^ 

J  o  ^  riage. 

riage,  be  reduced  and  restricted  to  the  sum  of  L.  sterling  per 

annum,  payable  at  the  terms,  and  with  interest  and  penalty,  as  is 

above  provided  in  regard  to  the  said  annuity  of  L.  sterling 

per  annum:  And  fob  BECUiUNa,  fro  tanto^  the  payment  of  the  Conveyance  to 

said  annuity  and  the  provisions  hereinafter  made  in  favour  of  the  securing  pro- 

viflions  to  wife 

children  of  the  marriage,  the  said  A.  B.  hereby  assigns,  transfers,  and  children. 
and  conveys  to  and  in  favour  of 

,  and 
the  survivors  and  acceptors  and  survivor  and  acceptor  of  them, 
the  major  number  surviving  and  accepting  and  resident  in  Great 
Britain  from  time  to  time  being  a  quorum,  and  to  the  heirs  of  the 
last  survivor  of  the  acceptors,  as  trustees  and  trustee  for  the  ends, 
uses,  and  purposes  hereinafter  written,  All  and  Whole  a  policy  Policy  of  in- 

,  ,  .  surance. 

of  insurance  effected  on  his  life  with  the  Life  Assurance 

Society,  dated  the         day  of  ,  numbered  10,000,  for 

the  sum  of  L.  ,  with  the  whole  sums  therein  contained,  or  to 

become  due  and  payable  under  the  same,  and  whole  consequents 
thereof,  with  full  power  to  the  said  trustees  and  their  foresaids  to 
uplift,  receive,  and  discharge,  or  assign  the  same,  or  any  part  thereof, 
and  to  grant  all  writings  necessary  or  proper  in  the  premises :  And 
the  said  A.  B.  further  binds  and  obliges  himself  and  his  fore-  Husband  be- 

comes  bound 

saids,  within  five  years  from  the  last  date  hereof,  to  make  payment  within  five 

•'XV  years  to  pay  a 

to  the  said  trustees  and  their  foresaids  of  the  sum  of  L.  ster-  fixed  sum  to 

trustees. 


s 
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ling,  with  the  interest  thereof  at  the  rate  of  five  pounds  per  centum 

per  annum,  from  the  time  the  same  becomes  due  until  paid ; 

Application  of    Degiabino  that  the  said  trustees  and  their  foresaids  shall  apply 

fixed  sum  and 

proeeedB  of  the  Said  sum  of  L.  Sterling,  and  the  proceeds  of  the  said  policj, 
when  realized,  for  the  ends,  uses,  and  purposes  following,  namely : 

1.  Expenses  of  Is  THE  FiBST  PLACE,  in  payment  of  the  expenses  of  executing  this 
f  2.  Interest  of     tmst :  In  THE  SECOND  PLACE,  the  Said  trustees  and  their  f  oressdds 

Mdd  tT^e^      sh^  P^7  ^^^  annual  interest  and  produce  of  the  said  sum  of  L. 

S^ib^"     to  the  said  A.  B.  during  aU  the  days  of  his  Ufe,  for  the  alimentary 

prnpowl^^**^  behoof  of  the  spouses  and  the  children  of  their  marriage,  and  the 
right  and  interest  therein  shall  not  be  affectable  by  his  debts  or 

8.  Upon  difiso-    deeds,  or  the  dili^nce  of  his  creditors :  In  the  third  place,  and 

liition  of  mar-  /  o 

riaffe.  policy  to  upou  the  dissolution  of  the  marriage,  the  said  trustees  and  their  fore- 
secnrinfl:  pay-  saids  shall  apply  the  said  sum,  and  also  the  proceeds  of  the  said 
annuity.  policy,  when  realized,  for  securing  and  paying,  pro  tantOy  alike  out 

of  principal  as  of  interest,  the  foresaid  annuity  or  jointure  of  L. 
sterling,  restrictable  as  aforesaid ;  with  power  to  the  said  trustees 
and  their  foresaids,  should  they  deem  it  proper,  of  which  they  shall 
be  the  entire  judges,  to  purchase,  secure,  and  provide  a  liferent 
annuity  equal  to  the  foresaid  annuity  of  L.      ,  or  restricted  annuity, 
on  the  life  of  the  said  C.  D.,  or  so  much  thereof  as  the  fands 
in  their  hands  may  enable  them  so  to  purchase  from  any  respectable 
insurance  company,  or  from  such  party  or  parties  as  they  may  think 
4.  The  balance  proper :  And  IN  THE  LAST  PLACE,  the  Said  trustees  and  their  fore- 
securing  the      saids  shall  hold  and  apply  the  rest,  residue,  and  remainder  of  the 
FavouToUhe     s^d  sums,  if  any,  and  the  interest   and  other  annual  produce 
^  thereof,  for  securing  and  paying,  pro  tantOy  the  provisions  herein- 

after written  in  favour  of  the  child  or  children  of  the  said  marriage : 
Obligation  by    And  the  Said  A.  B.  hereby  binds  and  oblioes  himself,  and  his 

the  husband  to...  ^  ^  ■,  iii.n 

pay  premiums    hcurs,  executors,  and  successors  whomsoever,  duly  and  punctually 

lioy  inlSroe.      ^  couteut  and  pay  to  the  said  insurance  company  the  premium  and 

duty  annually  falling  due  on  the  said  policy  during  all  the  days  and 

years  of  his  life,  and  report  discharges  thereof  to  the  said  trustees 

and  their  foresaids,  and  so  to  free  and  relieve  the  said  trustees  and 

their  foresaids  of  the  said  annual  payments,  and  whole  consequents 

Trustees  to       thereof ;  Declabing  that  the  said  trustees  and  their  foresaids  shall 

but  noTto^be     bave  right,  but  shall  not  be  bound,  to  pay  the  said  premiiuns  out  of 

poSoy  in  forw.  ^®  remainder  of  the  funds  under  their  charge,  or  to  advance  the 
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same  themselyes,  and  to  charge  the  said  A.  B.  therewith  :  Akd  the  Husband 

said  A.  B.  also  binds  and  obliges  himself  strictly  to  conform  to  the  form  to  oondi- 

whole  terms  and  conditions  of  the  said  policy,  and  to  observe  and  "*'""  poicy. 

fulfil  the  same,  so  that  it  be  preserved  in  full  force  and  effect 

during  all  the  days  of  his  life ;  Deglabing  always,  as  it  is  hereby  Power  to  the 

expressly  provided  and  declared,  that  the  said  A.  B.  shall  have  full  p^fXl 

power  and  authority,  at  any  time  hereafter  he  may  think  proper,  to  |^®  *'^**' 

pay  to  the  said  trustees  or  their  foresaids  the  sum  of  L.  ,  and 

to  require  the  said  trustees  or  their  foresaids  to  assimi  and  convey  »ad  to  require 

...  .  .  •  .  ,  aselgnation  of 

to  him  or  his  assignees  the  said  policy,  sums  therein  contained  and  policy, 
consequents,  and  the  said  trustees  and  their  foresaids  shall  there- 
upon be  bound  to  reoonvey  the  same  accordingly  at  his  expense : 
And  in  the  event  of  the  said  A.  B.  making  payment  of  the  said 

sum,  the  said  trustees  and  their  foresaids  shall  hold  the  same  in-  ?"?*®~  ^  ., 

'       ^  ^  ^  .       ^  hold  sum  paid 

vested  in  the  securities  or  purchases  hereinafter  mentioned,  and  wanequiva- 

*  ,  ,  lent  for  the  po- 

shall,  during  the  subsistence  of  the  said  marriage,  make  payment  iic7,anddunng 

_  ,  It*  marriage  apply 

of  the  annual  interest,  or  other  annual  produce  thereof,  as  provided  interest  as  they 

in  regard  to  the  foresaid  sum  of  L.  :  Fubtheb,  the  said  A.  apply  the  in- 

B.  BINDS  and  obliges  himself  and  his  foresaids  to  pay  to  the  said  sum. 

C.  D.,  one  day  after  his  death,  in  case  of  her  surviving  him,  the  sum 

of  L,  sterling,  for  the  purchase  of  mournings  for  herself  and  Provision  of 

the  family ;   And  also,  a  further  sum  corresponding  to  a  yearly  mournings, 

annuity  of  L.  sterlin£r.  from  the  period  from  his  death  until  ^  *^"  <^»™" 

•^  .  ,  .       .  spending  to 

the  first  term's  payment  of  the  annuity  foresaid,  and  that  in  lieu  of  termw  annuitjr 

from  husband  s 

aliment  and  family  expenses  for  and  corresponding  to  that  period  :  death  till  an- 

,  nuity  becomes 

MoREOYEB,   the  said  A«   B.   hereby  renounces  and  discharges  payable,  as  ali- 
bis jus  mariti  and  right  of  administration  in,  of  and  in  relation  family  ex- 
to  the  whole  estate  and  effects  now  owing  and  helonmns.  or  which  5^**^®®* . 

D  o     07  Benunciation 

may  hereafter  be  owing  and  belonging  to  the  said  C.  D,,  and  °''j^.''^T*^l 

provides  and  declares  that  the  said  estate  and  effects  shall  be  and  admin&tration. 

remain  a  separate  estate  in  her  person,  or  in  the  person  of  such 

trustees  or  other  persons  as  she  may  appoint  to  hold  the  same: 

And  fubther,  and  as  a  provision  to  the  child  or  children  of  the 

said  intended  marriage,  the  said  A.  B.  binds  and  obliges  him-  obUgationto 

self  and  his  foresaids  to  content  and  pay  to  the  said  trustees  S^teM°^r 

and  their  foresaids,  for  the  ends,  uses,  and  purposes  hereinafter  ^^^*^"** 

specified.  All  and  Whole  the  principal  siun  of  L.  ,  and 

tlmt  at  and  against  the  first  term  of  Whitsunday  or  Martinmas 
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Power  of  divi- 
sion to  the 
husband, 
whom  failing, 
to  the  wife, 
oyer  children's 
provision. 


Failing  divi- 
sion, provisioB 
to  go  to  sur- 
viving chil- 
dren equally 
and  their  issuer 

Children's  pro- 
vision payable 
at  first  term 
after  father's 
death; 

and  upon  at- 
taining to  ma- 
jority or  being 
mained. 


Failing  issue, 
for  behoof  of 
husband  and 
his  heirs. 


Interests  of 
children  to  yest 
at  the  period 
of  payment 

Ditcretionarff 

poweninrdar 

tUmtotettle- 

mentofhuB- 

bantTsprovi- 

tion. 

Interest  until 
period  of  pay- 
ment to  be  ap- 
plied for  chil- 
dren's behoof. 


which  shall  occur  six  months  after  his  decease,  with  the  lawful 
interest  from  the  said  term  of  payment  till  payment,  which  snm  of 
L.  sterling  shall  be  held  and  applied  by  the  said  trustees 

and  their  foresaids  in  trust  for  behoof  of  the  child  or  children  of 
the  said  intended  marriage,  and  the  survivors  and  survivor  of 
them,  and  the  issue  of  the  bodies  of  such  of  them  as  may  decease 
leaving  such  issue,  per  stirpes^  in  SXTGH  pbopobtioks,  and  under 
such  restrictions,  and  upon  such  terms  and  conditions,  as  the  said 
A.  B.  may  appoint  by  any  writing  under  his  hand;  and  in  the 
event  of  the  said  A.  B.  failing  to  exercise  the  power  of  division 
hereby  conferred,  then  in  such  proportions,  and  under  such  restric- 
tions, and  on  such  terms  and  conditions,  as  the  said  0.  D.  may 
appoint  by  any  writing  under  her  hand,  executed  after  the  decease 
of  the  said  A  B. ;  but  such  deed  of  division  shall  not  affect  any 
share  which  may  have  previously  vested  in  terms  of  the  declaration 
hereinafter  contained ;  Akd  failinq  such  division,  equally  to  and 
for  behoof  of  all  the  said  children,  or  the  survivors  and  survivor  of 
them,  jointly  with  the  issue  of  such  of  them  as  may  have  pre- 
deceased leaving  issue ;  Which  sum  of  L.  shall  be  payable 
to  the  child  or  children  of  the  said  intended  marriage  respectively 
at  the  first  term  of  Whitsunday  or  Martinmas  that  shall  occur  after 
the  decease  of  the  said  A.  B.,  and  after  the  said  child  or  children 
shall  respectively  reach  the  years  of  majority  or  be  married,  which- 
ever of  these  events  shall  first  happen ;  And  failing  such  child  or 
children  and  their  issue,  or  in  the  event  of  their  existing  but  all 
deceasing  before  the  said  term,  the  said  sum  shall  be  payable  to  the 
said  A.  B.,  his  heirs  and  assignees,  at  the  first  term  of  Whitsunday 
or  Martinmas  that  shall  occur  after  the  dissolution  of  the  marriage 
without  issue  surviving,  or  after  the  decease  of  the  longest  liver  of 
the  child  or  children  of  the  marriage  and  their  issue  as  aforesaid ; 
Declaring  always,  that  the  provisions  before  made  in  favour  of 
the  said  child  or  children  and  issue  shall  not  become  vested  interests 
in  them  untfl  the  term  of  payment  thereof  ahove  mentioned;  Ain> 
DECLAEUNG  that  the  annual  proceeds  of  the  foresaid  principal  sum 
of  L.  shall  be  held  and  applied  by  the  said  trustees  for  the 
maintenance,  education,  and  upbringing,  and  other  necessary  expenses 
of  the  child  or  children  of  the  said  intended  marriage,  and  the  sur- 
vivors and  survivor  of  them  and  their  issue  as  aforesaid,  until  the 
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period  of  payment  of  the  fee  as  aforesaid;  PBOYiDiNa  and  declar- 
ing always,  that  the  said  trustees  and  their  foresaids  shall  have 
right,  and  they  are  hereby  authorized  and  empowered,  to  lay  out,  Power  to  tnis- 

toes  to  addIv 

expend,  and  apply,  before  the  foresaid  term  of  payment,  if  they  principal  for 
shall  think  proper,  the  whole  of  the  foresaid  sum  of  L.  nefit  before 

sterling,  or  such  part  or  parts  thereof  as  they  may  deem  fit,  for  the  ment°  ^^" 
use  or  benefit  of  the  child  or  children  of  the  said  intended  marriage, 
or  any  of  them,  or  for  fitting  them  out  in  business  or  in  marriage, 
or  otherwise,  as  the  said  trustees  may  deem  for  the  advantage  of 
such  child  or  children,  the  sum  so  applied  to  or  for  each  child  not 
being  greater  than  his  or  her  proportion  of  the  said  sum,  in  manner 
foresaid ;  and  in  the  event  of  the  said  trustees  exercising  the  said 
powers,  the  interest  of  such  child  or  children  as  may  be  paid  out,  in 
the  annual  proceeds  of  the  remainder  of  the  said  capital,  shall  cease 
and  determine :  And  further  providing  and  declaring,  but  with-  power  to  tn»- 
out  prejudice  to  any  deed  or  writing  which  may  be  executed  by  the  paymeS'oT^ 
said  parties  as  aforesaid,  that  it  shall  be  lawful  to  and  in  the  power  shu^'imd  to 
of  the  said  trustees,  if  they  shall  think  such  course  judicious,  of  iSJSmt^^*^ 
which  they  shall  be  the  sole  judges,  to  postpone  or  delay  the  pay- 
ment of  the  provisions  in  favour  of  all  or  any  of  the  said  children, 
or  such  part  of  the  same  as  to  them  shall  seem  proper,  till  such 
period  or  periods  as  they  shall  consider  fit,  or  even  to  restrict  the 
interest  of  all  or  any  of  the  said  children  in  the  said  provision  to  a 
liferent  alimentary  provision,  not  affectable  by  their  debts  or  deeds, 
or  the  diligence  of  their  creditors,  and  to  destine  the  fee  thereof  to 
their  issue,  in  such  proportions,  and  on  such  terms  and  conditions,  as 
to  them  may  seem  most  advisable ;  And  for  I^hese  purposes,  the  or  to  create  a 
said  trustees  and  their  foresaids  may  retain  in  their  own  hands,  or  ^^^^^^ 
place  in  the  hands  of  such  trustees  as  may  be  appointed  by  any 
contract  of  marriage  into  which  any  of  the  said  children  may 
enter,  or  of  such  other  trustees  as  the  trustees  herein  named  may 
appoint  for  the  purpose,  the  whole  or  any  part  of  the  said  shares ; 
And  further,  the  said  A.  B.  binds  and  obliges  himself  and  ouigataon  by 
his  foresaids  to  maintain,  upbring,  educate,  and  support  the  child  mainudnchil^ 
or  children  of  the  said  marriage  in  a  manner  suitable  to  their  ^^^^^ 
station  in  life,  until  the  sons  attain  majority,  and  the  daughters 
attain  majority  or  be  married,  or  until  the  foresaid  provision  of 
L.  sterling  be  payable  to  them  respectively,  whichever  of 
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SettkmaUof 


CoDTejance  to 
trustees  of  her 
whole  estate. 


Application 
thereof 


for  behoof  of 
the  spouses 
and  tne  snr- 
rivor  of  them 
in  alimentary 
liferent ; 

and  for  the 
children  of  the 
lady  in  fee, 


in  such  pro** 
portions  as  she 
or  the  husband, 
if  he  surviye, 
may  appoint ; 


failing  which, 
to  the  surviv- 
ing children 
and  their  issue 
equally. 


Provisions  to 
be  payable 
after  death  of 
longest  liver 
of  spouses,  and 
after  children 
attain  majo- 
rity or  are 
married; 

and  to  vest  at 
term  of  pay- 
meat 


these  events  shall  first  happen ;  Fob  which  causes,  and  on  the 
other  part,  the  said  C.  D.  ASSiGNSy  dispones,  conyets,  and  makes 
OVEB  from  her,  to  and  in  f avonr  of  the  said  trustees  and  their  fore- 
saids, All  and  Sundry  lands  and  heritages,  goods,  gear,  debts, 
claims,  legacies,  funds,  stocks,  and  generally  the  whole  property, 
heritable  and  moyeable,  now  belonging  or  resting  ovnng  to  her,  or 
that  8haU  pertain  and  become  owing  and  belonging  to  her  dnring 
the  subsistence  of  the  s^d  intended  marriage,  excepting  only  her 
provisions  before  specified,  with  the  whole  vouchers  and  instructions 
of  the  premises,  and  full  power  and  liberty  to  uplift,  receive^  and 
discha,^  the  same,  and  with  aU  action  and  execution  competent  to 
her  thereanent ;  Declabino  that  tihe  said  estate  and  effects,  and 
the  proceeds  and  annual  interest  and  produce  thereof,  shall  be  held 
and  applied  by  the  said  trustees  and  their  foresaids  for  behoof  of 
the  said  A.  B.  and  C.  D.  dming  the  subsistence  of  their  marriage 
in  alimentary  liferent,  and  for  behoof  of  the  survivor  of  them,  also 
in  liferent,  and  as  an  alimentary  provision  for  behoof  of  himself  or 
herself,  and  of  the  child  or  children  of  the  said  C.  D.;  and  that  the 
fee  thereof  shall  be  held  and  applied  for  behoof  of  the  lawful  children 
of  the  said  CD.,  whether  of  the  present  or  of  any  future  marriage, 
and  the  survivors  and  survivor  of  them,  and  of  the  lawful  issue  of 
such  of  them  as  may  decease  leaving  such  issue,  in  such  profob- 
TIONS,  and  with  such  restrictions,  and  on  such  terms,  and  payable  at 
such  periods  as  the  said  C.  D.,  or  (in  the  event  of  her  predecease) 
as  the  said  A.  B.  may  appoint,  by  a  writing  under  her  or  his  hand ; 
And  failing  such  appointment,  equally  to  and  among  the  said 
children  or  the  survivors  of  them,  jointly  with  the  lawful  issue 
of  such  of  them  as  may  decease  leaving  issue  (the  division 
being  per  stirpes) ;  and  unless  otherwise  directed  in  any  writing 
which  may  be  executed  as  aforesaid,  the  said  provisions  shall 
be  payable  to  the  said  child  or  children  at  the  first  term  of 
Whitsunday  or  Martinmas  occurring  after  the  death  of  the  longest 
liver  of  the  said  spouses,  and  after  the  said  child  or  children  shall 
respectively  attain  to  majority  or  be  married,  whichever  of  these 
events  shall  first  happen :  Declaring  that  the  said  provisions  shall 
not  become  vested  interests  in  the  said  child  or  children  until  the 
term  of  payment  above  mentioned,  and  providing  that  the  shares  of 
the  whole  provisions  under  these  presents  falling  to  such  of  the 
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issue  of  the  said  child  or  children  who  may  be  in  minority,  shall  be 
paid  to  his  or  her  legal  guardians;  And  failing  such  child  or  shanB  of  re- 
children  and  their  lawful  issue,  or  in  the  event  of  their  existing  but  myabieto^ 
all  deceasing  before  the  said  term  of  payment  of  their  provisions,  ^s.^^'^*^ 
then  for  behoof  of  the  said  C.  D.,  and  of  her  nearest  heirs  whomso-  FaUing  inne, 
ever,  or  assigns,  in  fee ;  Declaring  that  the  liferents  above  written  the  lady  and 
are  and   shall  be  stricdy  alimentary,  and  not  affectable  by  the  Liferents  de- 
debts  or  deeds  of  the  said  spouses,  or  either  of  them,  or  of  the  sur-  ^^^  aiiment- 
vivor  of  them,  or  by  any  dUigence  or  execution,  personal  or  real, 
competent  to  follow  hereon :  And  also  declaring,  as  it  is  hereby 
expressly  provided  and  declared,  that  in  the  event  of  the  dissolution  In  the  event  of 
of  the  said  marriage  by  the  decease  of  the  said  A.  B.  without  a  predeoeaaeand 
living  child  being  procreated  of  the  same,  or  in  the  event  of  a  child  ^idow  may    ' 
or  children  existing,  but  of  such  child  or  children  and  their  issue  all  a  dele. 
predeceasing  the  said  C.  D^  the  trust  hereby  created  in  regard  to 
her  means  and  estate  shall,  upon  the  execution  by  her  of  a  declara- 
tion in  writing  to  that  effect,  cease  and  come  to  an  end,  and  the 
said  trustees  and  their  foresaids  shall  reconvey  and  pay  her  said 
estates,  and  the  proceeds  and  annual  produce  thereof,  to  the  said 
C.  D.  and  her  heirs  and  assignees ;  And  also  declaring,  as  it  is  DUcreiioneuy 
hereby  expressly  provided  and  declared,  that  the  foresaid  annuity  general  provi- 
in  favour  of  the  said  C.  D,,  and  the  whole  provisions  hereby  jusmaHti  And 
conceived  in   favour  of   or   descending   upon    females,  whether  "^^onof *' 
provided  by  the  said  A.  B,  or  C.  D-,  shall  be  seclusiye  of  J««^ndBof 

r  */  y  females  ex- 

the  jus  mariti  and  right  of  administration  of  husbands,  and  of  elided. 

the  debts  and  deeds  of  such  husbands,  or  of  any  diligence  or 

execution  competent  to  follow  thereon;  and  that  it  shall  be 

LAWFUL  to  the  said  trustees,  with  consent  of  the  said  A.  B.  and 

C.  D.,  or  the  survivor  of  them  in  life,  to  withdraw  from  the  said  Tmsteee  to 

liferent,  or,  after  the  lapse  thereof  and  before  the  child  or  children  to  anticipate 

of  the  said  marriage  shall  be  paid,  to  pay  a  portion  or  the  whole  of  ^fid^n ; 

the  estimated  share  or  shares  of  any  of  the  children  of  the  said 

marriage  to,  or  towards  setting  them  up  in  business,  or  fitting  them 

out  in  marriage,  of  the  expediency  of  which,  as  well  as  of  the 

amount  so  to  be  applied,  the  trustees  shall  be  the  sole  judges ;  And 

ON  THE  OTHER  HAND,  the  Said  trustees  and  their  foresaids  shall 

have  the  same  power  of  withholding  payment,  and  the  same  powers  and  power  to 

f  •••  11  1  ri«i/>iTv  restrict  to  life- 

ot  restriction  m  regard  to  the  means  and  estate  of  the  said  C.  D.  as  rent,  as  in  case 

VOL.  11.  2  F 
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of  provifiion 
made  by  tiie 
husband. 

Provisions  to 
be  in  satisfac^ 
tion  of  legal 
rights  of  the 
spouses. 


Dischai^  of 
legal  provi- 
sions. 

Discharge  of 
l^tim. 

Beeervation 
of  right  in 
competition 
with  children 
of  subsequent 
marriage. 

Proviso  as  to 
collation. 


Power  to  lend 
or  to  invest  in 
real  or  per- 
sonal security ; 


to  deposit  in 
bank; 

to  change  se- 
curities. 


is  herein-bef ore  provided  in  their  favour,  in  regard  to  the  provision 
herein-before  made  by  the  said  A.  B.  in  favour  of  the  child  or  chil- 
dren of  the  said  marriage ;  which  pkovisions  herein-bef  ore  written 
in  favour  of  the  said  spouses  shall  be,  and  hereby  are,  accepted  of 
by  them  respectively,  as  in  lieu  and  in  full  satisfaction  of  all  terce  or 
courtesy  of  lands,  jus  relictcBj  or  legal  share  of  moveables,  and  of 
any  and  every  other  right  or  claim  which  he  or  she  or  his  or 
her  heirs,  executors,  or  representatives,  could  ask  or  claim  by  or 
through  the  decease  of  either  of  the  said  spouses,  or  out  of  the  goods 
in  communion  between  the  spouses,  the  good-will  of  each  spouse 
only  excepted  [if  the  husband  is  possessed  ofj  or  has  the  prospect  of 
succeeding  to,  English  real  estate^  the  following  words  may  be  added: 
And  also  in  lieu  and  in  full  bar  and  satisfaction  of  the  dower  or 
thirds  which  at  the  common  law  or  by  custom  the  said  C.  D. 
could,  or  otherwise  might  claim  out  of  any  English  estate  that  may 
belong  to  the  said  A.  B.] ;  and  such  terce,  courtesy,  jus  relictce, 
and  other  rights,  are  hereby  discharged  accordingly ;  and  in  consi- 
deration of  the  foregoing  provision  in  favour  of  the  children  of  the 
marriage,  their  right  to  legitim  is  hereby  discharged,  except  in  the 
event  of  legitim  being  effectually  claimed  by  the  children  of  any  sub- 
sequent marriage,  in  which  case  their  right  to  a  share  of  the  legitim 
fund  is  reserved ;  but  in  case  of  their  accepting  such  last  reserved 
right,  they  shall  be  bound  to  collate  and  renounce  the  provisions 
hereby  conceived  in  their  favour :  And  the  parties  hereto  provide 
and  declare,  that  the  said  trustees  and  their  foresaids,  whether  acting 
under  the  first  or  second  part  of  these  presents,  shall  be  and  are 
hereby  specially  authorized  and  empowered  to  lend  out  the 
trust  funds,  or  any  part  thereof,  upon  the  security  of  lands  or  houses, 
or  other  heritable  property,  in  Great  Britain,  or  the  debentures  of 
any  British  railway  company,   or  on  the  security  of  the  Govern- 
ment funds,  or  of  shares  in  chartered  or  incorporated  companies  in 
Great  Britain ;  OR  to  invest  the  same  in  the  purchase  of  lands, 
houses,  or  other  heritable  property,  feu  duties,  or  ground-rents,  in 
Great  Britain,  or  Government  stock,  or  of  shares  in  the  stock  of 
any  chartered  or  incorporated  company  in  Great  Britain  in  which 
the  liability  of  each  shareholder  is  limited  to  the  value  of  the  stock 
held  by  himself ;  OR  TO  retain  the  same  in  Bank  in  Great  Britain, 
and  from  time  to  time  to  alter  and  renew  the  securities  as  may  be 
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necessary,  or  may  seem  to  them  proper :  DfiCLABiNa  that  the  said  Speoua  powers 

!!•/»  •itiii  1  1  .ill  relation  to 

trustees  and  theur  foresaids  shall  have  the  most  ample  powers  m  the  realization 
realizing  and  uplifting  the  interest  of  the  said  C.  D.  in  any  trust  or  ment  of  th^ 
other  estate  in  which  she  may  be  a  beneficiary;  that  they  may       **^ 
settle  by  compromise,  arbitration,  or  by  the  advice  of  counsel,  any 
questions  which  may  arise  relative  thereto ;  concur  in  realizing,  in 
such  manner  as  they  may  deem  expedient,  any  such  estate,  and  grant 
in  favour  of  the  trustees,  or  other  parties  administering  the  same,  all 
discharges,  ratifications,  and  acquittances  they  may  deem  proper  in 
the  premises :  Declaring  also,  as  it  is  hereby  expressly  provided  Proyision  aa  to 
and  declared,  that  the  said  trustees  shall  not  be  liable  for  the  suffi*  inveetments. 
ciency  of  the  securities  upon  which  they  may  invest  any  part  of  the 
trust  funds,  or  of  the  company  from  which  th^y  may  purchase  an 
annuity  as  aforesaid,  provided  such  security  or  company  was  rec- 
koned sufficient  at  the  time  of  the  investment  or  purchase ;  nor  shall 
they  be  liable  that  the  property,  funds,  or  shares  which  they  may 
purchase  with  the  trust  funds,  or  any  part  thereof,  shall  realize 
the  price  or  prices  at  which  the  same  were  purchased,  but  each  of 
them  shall  be  liable  for  his  own  actual  intromissions  only,  deducting 
and  retaining  his  necessary  expenses  and  disbursements,  conform 
to  receipts  under  his  hand  [^See  No.  4  for  form  of  special  indemnity 
clauses] ;  WITH  power  to  the  said  trustees  to  nominate  and  appoint  Power  to  ap- 
any  one  of  their  own  number,  or  any  other  proper  person  or  per-  P°  "^  ■*  "• 
sons,  to  act  as  factor  under  them,  in  the  management  of  the  trust, 
allowing  him  or  them  a  reasonable  gratification  for  trouble,  for 
whose  management  and  intromissions  they  shall  not  be  liable,  pro- 
vided he  or  they  find  security  for  intromis^ons  which  was  reckoned 
sufficient  at  the  time  it  was  taken ;  with  power  also  to  the  said  Tnistees  may 
trustees  and  their  foresaids  to  nominate  and  assume,  from  time  to  trast^  in  ^^ 
time,  a  trustee  or  trustees  to  act  along  with  them  in  the  said  trust,  whT^e,*©? re- 
or  in  place  of  any  of  their  number  who  may  decline  to  accept,  or  Sfaa^pt^'"** 
who  may  decease  or  resign  :  Declaring,  that  so  soon  as  the  acting  proviso  as  to 
trustees  under  these  presents  are  reduced  to  two,  they  shall  be  ^^^S^f^ig. 
obliged  to  nominate  and  assume  at  least  three  other  trustees  to  act  *^™P*><*°- 
along  with  them  in  the  management  of  the  said  trust ;  and  there 
are  hereby  conferred  upon  tihe  said  trustee  or  trustees  who  may  be 
assumed  from  time  to  time  the  whole  powers,  privileges,  and  ex- 
emptions conferred  upon  the  trustees  hereby  named :  And  in  v^  Appointment 


452 


STYLES  OF  TRUST  SETTLEMENTS,  ETC.   [Ch.  XLVH. 


of  tutors  and 
ouraton. 


Limitation  of 
liabiUty  of 
tutors  and 
curators. 


B^ifltration 
for  execution. 


FAULT  of  any  subsequent  appointment  to  be  made  by  himself,  the 
said  A.  B.  hereby  nominates,  constitutes,  and  appoints  the  trustees 
hereby  named,  and  their  foresaids,  to  be  tutors  and  curators  and 
tutor  and  curator  to  any  child  or  children  who  may  be  bom  of  the 
said  marriage,  with  all  the  powers,  privileges,  and  exemptions  hereby 
conferred  upon  the  said  trustees,  or  belonging  by  law  to  the  office  of 
guardian,  according  to  the  most  liberal  interpretation ;  subject  to 
the  declaration  that  such  tutors  and  curators  shall  not  be  liable  for 
omissions,  nor  the  one  for  the  other,  either  in  soUdum  or  pro  ratoj 
but  each  for  his  own  actual  intromissions  with  the  means  and  estate 
of  the  said  children,  and  for  his  own  individual  acts  of  administration : 
And  both  parties  consent  to  the  registration  hereof  for  preservar 
tion  and  execution. — ^In  witness  whereof,  etc. 


No.  XI. — Form  of  Contmct  of  Marriage^  where  the  Husband  has 
realized  property.  Jointure  to  Widow ;  aliment  and  mournings. 
Discharge  of  marital  rights.  Provision  to  Children  varying  with 
the  number.  Special  conveyance  of  Heritable  securities^  Stock 
and  interest  in  Trust  Estate  in  security  of  Wife  and  Children's 
provisions.  Purposes  of  trusty  and  powers.  Conveyance  by  Wife 
us  in  No.  X. 


Acceptance  as 
spouses,  and 
obligation  to 
solemnize 
marriage. 

Pnmdonito 
wife. 

Obli^piution  to 
pay  jointure. 


This  Contract  of  Marriage,  entered  into  by  and  between  the 
parties  following,  viz.,  A.  B.,  of  X.,  of  the  one  part,  and  Miss  C. 
D.,  daughter  of  E.  D.,  Esquire  of  Y.,  of  the.other  part,  witnesseth, 
that  whereas  the  said  A.  B.  and  C.  D.,  having  conceived  a  mutual 
attachment,  have  accepted,  and  hereby  do  accept  of  each  other 
for  lawful  spouses,  and  promise  to  solemnize  their  marriage  with  all 
convenient  speed,  agreeably  to  the  rules  of  the  Church :  In  contem- 
plation of  which  marriage,  and  for  a  provision  to  the  said  C.  D., 
in  case  of  her  surviving  him,  the  said  A.  B.  hereby  binds  and 
obliges  himself,  and  his  heirs,  executors,  and  successors  whomso- 
ever, all  jointly  and  severally,  renouncing  the  benefit  of  discussion 
and  division,  to  content  and  pay  to  the  said  C.  D.,  during  all  the 
days  and  years  of  her  life  after  his  death,  a  free  lif ^r^it  annuity  or 
jointure  of  L.  sterling,  payable  half-yearly  by  equal  por- 

tions, beginning  at  the  first  term  of  Whitsunday  or  Martinmas 
that  shall  happen  after  his  death  for  the  half  year  succeeding  the 
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said  term^  with  the  interest  of  each  term's  payment  at  the  rate  of 
L.5  per  centum  per  annom^  from  and  after  such  term  until  pay- 
ment^ and  one  fifth  part  of  each  term's  payment  further  in  name  of 
liquidated  damages,  expenses,  and  penalty,  in  case  of  and  for  each 
failure  in  the  punctual  payment  of  the  said  annuity,  besides  the 
same  itself,  and  the  interest  thereof  at  the  rate  of  L.5  per  centum 
per  annum :  And  also,  a  further  sum  of  L.,  sterling  in  lieu  Aiiowwice  for 

^  ,  ^  Rument  and 

of  aliment  and  family  expenses  for  the  period  from  his  death  until  mournings. 
the  first  term's  payment  of  the  foresaid  annuity,  and  the  sum  of 
L.  for  mournings:  Moreover,  the  said  A.  B.  hereby  ^"^^.^'^J*' 

renounces  and  discharges  his  jus  mariti  and  right  of  administration 
in,  of,  and  in  relation  to  the  whole  estate  and  effects  now  owing  and 
belonging,  or  which  may  hereafter  be  owing  and  belonging  to  the 
said  C.  D.,  and  provides  and  declares  that  the  said  estate  and  effects 
shall  be  and  remain  a  separate  estate  in  her  person,  or  in  the  person 
of  such  trustees  or  other  persons  as  are  hereinafter  or  may  be  law- 
fully appointed  to  hold  the  same ;  And  for  a  provision  to  the  ^JS^T*  ^ 
child  or  children  of  the  said  intended  marriage,  the  said  A.  B. 
hereby  binds  and  obliges  himself  and  his  foresaids,  all  jointly  and 
severally,  renouncing  the  benefit  of  discussion  and  division,  to  pay 
to  the  trustees  after  named  and  designed,  and  their  successors  in 
olBSce,  as  after  mentioned,  for  the  ends,  uses,  and  purposes  hereinafter 
specified,  the  sums  following,  viz. :  In  the  event  of  there  being  Sums  payable 
only  one  child  of  the  said  intended  marriage,  or  only  the  issue  ot  one,  two,  three, 

•   •  -A*^^  more  chil- 

one  child  who  may  have  previously  deceased,  surviving  the  said  A.  drensnrviving 
B.,  the  sum  of  L.IOOO  sterling ;  in  the  event  of  there  being  two  , 

children  of  the  said  marriage  either  surviving  the  said  A.  B.  or 
represented  by  lawful  issue  him  surviving,  the  sum  of  L.2000 
sterling ;  and  in  the  event  of  there  being  three  or  more  children  of 
the  said  marriage  either  surviving  the  said  A.  B.  or  represented  by 
lawful  issue  him  surviving,  the  sum  of  L.3000  sterling ;  and  that 
at  the  first  term  of  Whitsunday  or  Martinmas  occurring  after  his 
decea.«ie,  with  interest  thereon  at  ^he  rate  of  L.5  per  centum  per 
annum  from  and  after  that  term  until  payment ;  which  sum,  or  ^PJ^^^vided! 
the  subjects  hereinafter  conveyed  to  the  trustees  of  this  contract  in 
security  thereof,  shall  be  held  and  applied  by  the  said  trustees  in  trust 
for  behoof  of  the  child  or  children  of  the  said  marriage,  and  the  sur- 
vivors and  siurvivor  of  theni,  and  the  lawful  issue  of  such  of  them  as 


454  STYLES  OF  TRUST  SETTLEMENTS,  ETC.   [Ch.  XLVII. 

Beserved  may  have  deceased  leaying  issue,  IN  such  shabes  and  proportionsy 

division ;  under  such  restrictions,  and  payable  at  such  times  and  in  such  manner 

as  the  said  A.  B.  may  appoint  by  any  testamentary  or  other  writing 
under  his  hand  [a  qwdijied  power  of  division  is  sometimes  given  to 
failing  which,    the  wife  OS  in  No.  X.];  AND  FAILING  such  division,  equally  to 
he  equal  and  f  or  behoof  of  the  children  of  the  said  marriage,  and  to  the 

surviving  cbn-   survivors  and  survivor  of  them,  jointly  with  the  issue  of  such  of 
with  iasue^^tc.   them  as  may  have  predeceased  leaving  issue  (the  division  being  per 
Provisions  to     Stirpes) ;  And  in  the  event  of  the  said  A.  B.  failing  to  exercise 
ti^e^widren^at  *^®  power  of  division  hereby  reserved  to  him,  the  said  provisions 
^^^^^^       shall  be  payable  to  the  child  or  children  of  the  said  intended  mar- 
riage respectively  at  the  first  term  of  Whitsunday  or  Martinmas 
that  shall  occur  after  the  decease  of  the  said  A.  B.,  and  after  the 
said  child  or  children  shall  respectively  attain  the  years  of  majority 
or  be  married,  whichever  of  these  events  shall  first  happen ;  and  fail- 
ing such  child  or  children  and  their  issue,  or  in  the  event  of  their 
existing  but  all  deceasing  before  the  said  term,  the  said  sum  shall 
be  payable  to  the  said  A.  B.,  his  heirs  and  assignees,  at  the  first 
term  of  Whitsunday  or  Martinmas  that  shall  occur  after  the  dis* 
solution  of  the  marriage  without  issue  surviving,  or  after  the 
decease  of  the  limgest  liver  of  the  child  or  children  of  the  marriage 
and  not  to  vest   and  their  issue  as  aforesaid;   it  being  the  intention  of  the 
orpayment       parties  that  the  provisions  before  made  in  favour  of  the  children  of 
the  marriage  shall  vest  in  them  at  and  only  upon  the  arrival  of  the 
Conveyanoe  to  term  of  pavmeut  foresaid :  And  for  segubing,  pro  tantOy  payment 
^security  of  the    ^^  ^^^  Said  annuity  and  the  provisions  hereinafter  made  in  favour 
provisions.        ^£  ^^  children  of  the  marriage,  the  said  A.  B.  hereby  assigns, 
DISPONES,  and  conveys  to  and  in  favour  of 

and  the  survivors  and  ac- 
ceptors and  survivor  and  acceptor  of  them,  the  major  number  sur- 
viving and  accepting  and  resident  in  Great  Britain  from  time  to 
time  being  a  quorum,  and  to  the  heirs  of  the  last  survivor  of  the 
acceptors,  as  trustees  and  trustee  for  the  ends,  uses,  and  purposes 
(1.)  Heritahie  hereinafter  written :  Pbimo,  A  bond  and  disposition  in  security, 
dated  the  day  of  ,  for  the  sum  of  L.  , 

granted  by  M.  N.  in  favour  of  the  said  A.  B.,  with  interest  from 
the  day  of  ,  and  also  All  and  Whole  [here 

describe  the  lands^,  all  as  specified  and  described  in  the  said  bond 
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« 

and  disposition  in  security,  which  is  registered  in  the  Register  of 

Sasines  at  on  the  day  of  ;  Secundo,  (2.)  PereoBai 

«-.^  estate. 

All  and  Whole  the  sum  of  L.  of  the  stock  of  the 

Kailway  Company,  conform  to  a  separate  transfer  thereof,  of  the 

date  of  these  presents,  executed  by  the  said  A.  B.  in  f  ayonr  of  the 

parties  herein  nominated  as  trustees,  declaring  that  the  said  stock 

transferred  as  aforesaid  shall  be  held  and  applied  by  the  said  parties 

for  the  same  purposes  as  are  hereinafter  declared  in  relation  to  the 

estate  hereby  conveyed  to  the  trustees;  Tertio,  All  and  Whole  (8.) interest 

y  ^  '  '  under  an  existr 

the  whole  right,  share,  and  interest  now  belonging  to  and  vested  in  i^g  trust 
the  said  A.   B.,   or  which  may  hereafter  belong  to  or  become 
vested  in  him,  of  and  in  the  means  and  estate  of  his  parents,  or 
either  of  them,  under  or  in  terms  of  the  marriage-contract  entered 
into  between  them,  dated  the  day  of  ,  and 

recorded  in  the  Books  of  Council  and  Session  the  days  of 

,  including  any  right,  share,  and  interest  which  may 
have  accresced  or  may  accresce  to  him  under  the  provisions  of  the 
said  contract  in  consequence  of  the  decease  of  any  of  his  brothers 
or  sisters,  but  excepting  from  this  conveyance  any  right,  share,  and 
interest  which  may  have  vested  or  may  vest  in  such  brothers  or 
sisters,  and  may  accrue  to  him  as  their  executor  or  legatee;  and  Exception  of  a 
SPECIALLY  EXCEPTING  therefrom  the  principal  sum  of  L.  subjMt  con- 

part  of  his  right,  share,  and  interest  under  the  provisions  of  the  Sty.  "*  *^"" 
said  marriage-contract,  which  is  hereby  specially  reserved  to  himself 
to  uplift  and  dispose  of  at  pleasure ;  with  full  power  to  the  said 
trustees  and  their  foresaids  to  uplift,  receive,  assign,  and  discharge 
the  same,  and  to  sue  for  and  recover  the  same,  and  to  grant  all 
writings  and  take  all  steps  necessary  for  that  purpose ;  excepting 
always  from  this  power  the  said  principal  sum  of  L.  ,  reserved 

as  aforesaid  :  Declaring  that  the  said  trustees  and  their  foresaids  Application  of 
shall  apply  the  subjects  hereby  conveyed,  or  which  may  be  realized  veyed  in  secu- 
by  them  in  virtue  of  the  powers  herein  conferred,  for  the  ends,  "^* 
uses,  and  purposes  following,  viz, :  In  the  first  place,  in  payment  i-  Payment  of 
of  the  expenses  of  executing  this  trust :  In  the  second  place,  2.  interest  to 
the  said  trustees  shaU  pay  the  annual  interest  and  produce  of  the  J'us^nd^lo^ 
said  estate  hereby  conveyed  to  them,  so  far  as  realized,  to  t"he  said  ^^i™®'***'^ 
A.  B.  during  all  the  days  of  his  life,  for  the  alimentary  behoof  of 
the  spouses  and  the  children  of  their  marriage ;  and  the  right  and 
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interest  therein  shall  not  be  affectable  bj  his  debts  or  deeds,  or 
bimd^do^  the  diligence  of  his  creditors:  In  the  third  place,  and  npon 
fupdtobe^  the  dissolution  of  the  marriage,  the  said  trustees  and  their  f ore- 
instance  in  saids  shall  apply  the  proceeds  of  the  said  estate  hereby  conveyed 
jointure.  to  them,  when  realized,  for  securing  and  paying,  pro  tanto,  alike 

out  of  principal  as  of  interest,  the  foresaid  annuity  or  jointure; 
Truateee  em-     WITH  POWER  to  the  said  trustees,  should  they  deem  it  proper,  of 

noTirered  to 

purchase  ftn  which  they  shall  be  the  sole  judges,  to  secure  the  said  annuity,  in 
whole  or  in  part,  by  purchasing  an  annuity  from  any  respectable 
insurance  company,  or  from  such  party  or  parties  as  they  may 

Besidne  think  proper:  And  in  the  last  plagb,  the  said  trustees  shall  hold 

charvreable 

with  children's  and  apply  the  residue  and  remainder  of  the  estate  hereby  conveyed 
to  them  in  payment  of  the  foresaid  provisions  in  favour  of  the 
child  or  children  of  the  said  marriage,  and  their  lawful  issue,  in 

Surplus,  if  any,  terms  of  the  destination  above  written;  and  ant  surplus  remain- 

husband's  ing  in  their  hands  after  fulfilment  of  the  purposes  herein-before 
contained  shall  be  paid  to  the  said  A.  B.,  his  heirs  and  assignees ; 

Idem,  as  to        AND  FAILING  any  child  or  children  of  the  said  marriage  and  their 

whole  residue,     ,  ,  •  .    •  .  . 

in  the  event       issue,  or  in  the  event  of  their  existinirbut  all  deceasing  without 

issue.  having  acquired  a  vested  interest  in  the  provisions  above  written, 

the  whole  residue,  after  paying  or  securing  the  foresaid  liferent 

annuity,  shall  be  paid  and  applied  in  the  same  manner  as  is  above 

Proceeds  of       dii^ectcd  with  re£^ard  to  the  said  surplus;   deolaring  that  the 

fund  during  i<.  .-i  •. 

minority  to  be    annual  proceeds  of  the  said  estate  hereby  conveyed  to  the  said 

applied  for  the  -i      i  i  •  . 

maintenance  of  trustees  shall  be  held  and  applied  by  them  for  the  maintenance, 

education,  and  upbringing,  and  other  necessary  expenses  of  the  child 

or  children  of  the  said  intended  marriage,  and  the  survivors  and 

survivor  of  them  and  their  issue  as  aforesaid,  until  the  period  of 

Trustees  em-     payment  of  the  fee  as  aforesaid;   providing  and  declaring 

^ticipate  pay-  always,  that  the  said  trustees  and  their  foresaids  shall  have  right, 

SSn^s^provi-     ^^^  ^^^7  ^^  hereby  authorized  and  empowered,  to  lay  out,  expend, 

and  apply,  before  the  foresaid  term  of  payment,  if  they  shall  think 

proper,  the  whole  of  the  foresaid  estate  hereby  conveyed,  or  such 

part  or  parts  thereof  as  they  may  deem  fit,  for  the  use  or  benefit  of 

the  child  or  children  of  the  said  intended  marriage,  or  any  of  them, 

or  for  fitting  them  out  in  business  or  in  marriage,  or  otherwise  as 

the  said  trustees  may  deem  for  the  advantage  of  such  child  or 

children,  the  sum  so  applied  to  or  for  each  child  not  being  greater 


Bions. 
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than  the  share  appointed  or  falling  to  him  or  her  out  of  the  said 
estate  in  manner  foresaid ;  and  in  the  event  of  the  said  trustees 
exercising  the  said  powers,  the  interest  of  such  child  or  children  as 
may  he  paid  out  in  the  annual  proceeds  of  the  remainder  of  the 
said  capital  shall  cease  and  determine:  Ain>  further  PROYiDiNa  Trustees  em- 
and  DECLARING,  but  without  prejudice  to  any  deed  or  writing  which  suspend  pay- 
may  be  executed  by  the  said  A.  B.  as  aforesaid,  that  it  shall  be  dren's  provi- 
lawful  to,  and  in  the  power  of  the  said  trustees,  if  they  shall  think     ^    ' 
such  course  judicious,  of  which  they  shall  be  the  sole  judges,  to 
postpone  or  delay  the  payment  of  the  provisions  in  favour  of  all  or 
any  of  the  said  children,  or  such  part  of  the  same  as  to  them 
shall  seem  proper,  till  such  period  or  periods  as  they  shall  consider 
fit;  OR  EVEN  to  restrict  the  interest  of  all  or  any  of  the  said  or  to  restrict 
children  in  the  said  provision  to  a  liferent  alimentary  provision,  not  liferent; 
affectable  by  their  debts  or  deeds,  or  the  diligence  of  their  creditors, 
and  to  destine  the  fee  thereof  to  their  issue  in  such  proportions,  and 
in  such  terms  and  conditions,  as  to  them  may  seem  most  advisable ; 
AND  FOR  THESE  purposes,  the  said  trustees  and  their  foresaids  may  or  to  create  a 
retain  in  their  own  hands,  or  place  in  the  hands  of  such  trustees  as 
may  be  appointed  by  any  contract  of  marriage  into  which  any  of 
the  said  children  may  enter,  or  of  such  other  trustees  as  the  trustees 
herein  named  may  appoint  for  the  purpose,  the  whole  or  any  part 
of  the  said  shares :  And  further,  the  said  A.  B.  binds  and  obligation  by 

1*         i«         ^   f  •     p  -ii  •    .    •  !•  1        A       the  husband 

OBLiaES  himself  and  his  foresaids  to  mamtam,  upbnng,  educate,  to  maintain 

and  support  the  child  or  children  of  the  said  marriage  in  a  manner  ^  ^  ^^' 

suitable  to  their  station  in  life,  until  the  sons  attain  majority,  and 

the  daughters  attain  majority  or  be  married,  or  until  the  proceeds 

of  the  foresaid  estate  be  payable  to  them  respectively,  whichever  of 

these  events  shall  first  happen :  For  which  causes,  and  on  the  SetUement  of 

*  .  ,         ,  wife's  estate. 

OTHER  FART,  etc.  [as  in  Style  No.  X.,  adding  a  direction  to  record 
the  clause  of  assignation  of  bond  and  disposition  in  security,  as 
above,  or  any  other  heritable  property  which  may  be  the  subject 
of  a  special  conveyance]. 
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No.  Xn. — CorUrcu^t  of  Marriage^  where  the  Husband  is  presumptive 
heir  to  an  entailed  Estate. — Jointure  to  Widow j  secured  upon  the 
rents  of  the  Estate. — Obligatory  promsions  to  Widow  and  Children 
as  in  preceding  examples. 


Acceptance  u 
spouses,  and 
obligation  to 
solemnize  the 
marriage. 

Nairatiye  of 
the  husband's 
titles. 


Jointure  of 
L.       per 
annum  to  the 
lady  under  the 
Aberdeen  Act, 
restricted  in 
terms  of  that 
Act 


It  is  CONTRACTED,  AGREED^  and  matrimonially  ended  between 
the  parties  following,  viz^  A.  B.,  Esquire,  eldest  son  of  £•  B^  Esquiie 
of  X.,  on  the  one  part,  and  Miss  C.  D.  of  Y.,  on  the  other  part,  in 
manner  following :  That  is  to  say,  the  said  A.  B.  and  C.  D.  have 
agreed  to  accept,  and  do  hereby  accept,  of  each  other  as  lawful 
spouses,  and  bind  and  oblige  themselves  to  solemnize  their  marriage 
with  all  convenient  speed  in  usual  form :  In  contemplation  of 
which  marriage,  the  said  A.  B.,  considering  that  he  is  the  heir  next 
entitled  to  succeed  after  his  said  father  to  the  entailed  lands  and 
estates  of  X.  and  others  in  the  counties  of  E.  and  F.,  under  the 
several  deeds  of  entail  thereof,  viz.  [here  narrate  tlie  titles'] ;  and 
that  upon  the  treaty  for  the  said  intended  marriage,  it  was  agreed 
that  the  said  A.  B.  should,  in  anticipation  of  his  succession  to  the 
said  several  entailed  lands  and  others,  settle  and  secure  to  the  said 
C.  D.,  his  intended  wife,  in  the  event  of  her  surviving  him,  a  joint- 
ure to  the  full  amount  permitted  to  heirs  of  entail  by  the  Act  of 
Parliament  passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  chapter  eighty-seven,  entituled  "  An  Act 
to  authorize  the  proprietors  of  entailed  estates  in  Scotland  to  grant 
provisions  to  the  wives  or  husbands  and  children  of  such  proprie- 
tors ;"  but  subject  to  postponement,  m  terms  of  the  said  Act,  during 
the  subsistence  of  a  prior  jointure  on  the  said  lands  and  others,  and 
subject  to  all  the  other  provisions  of  the  said  Act :  Thebefobe,  the 
said  A.  B.,  as  if  he  had  already  succeeded  to  the  said  several  en- 
tailed lands  and  others,  and  were  in  possession  and  infeft  therein, 
does  hereby,  in  virtue  of  the  powers  contained  in  the  said  Act,  and 
of  all  other  powers  and  faculties  competent  to  him,  provide  and 
BIND  and  OBLIGE  himself,  and  the  heirs  of  entail  succeeding  to  him 
in  the  entailed  lands  and  estates  herein-bef ore  and  after  mentioned, 
duly  and  validly  to  infeft  and  seise  the  said  C.  D.,  his  intended 
wife,  in  case  she  shall  survive  him,  in  an  annuity  or  liferent  provi- 
sion, out  of  the  entailed  lands  and  others  hereinafter  described,  by 
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way  of  annuity,  of  L.  sterling  per  annum,  free  of  all  burdens 

and  deductions  whatsoever,  except  property  and  income  tax,  during 
all  the  days  of  her  life,  but  subject  to  postponement,  as  provided  by 
the  said  Act,  during  the  subsistence  of  the  prior  jointures  affecting 
the  said  lands  and  others  (if  the  same  ^hall  be  subsisting  at  the 
death  of  the  said  A.  B.),  and  subject  also  to  restriction,  in  terms  of 
the  said  Act,  in  the  event  of  the  said  sum  of  L.  exceeding 

the  sum  permitted  by  the  said  Act,  and  subject  also  to  the  whole 
other  conditions,  provisions,  and  limitations  applicable  thereto,  con- 
tained in  the  said  Act :  To  be  uplifted  and  taken  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning 
the  first  term's  payment  thereof  at  the  first  of  these  terms  next 
after  the  decease  of  the  said  A.  B.  for  the  half  year  immediately 
following,  and  so  forth  half-yearly  thereafter  in  advance,  during 
the  lifetime  of  the  said  C.  D.,  with  a  fifth  part  more  of  liquidate 
penalty  for  each  term's  failure  in  payment  of  the  said  annuity,  and 
interest  thereof,  at  the  rate  of  five  per  centum  per  annum,  from  the 
respective  terms  of  payment  thereof,  during  the  not  payment  of  the 
same;  furth  of  All  and  Sundry  the  lands  and  others  after  men-  Description  of 

the  lands. 

tioned,  viz.  [here  take  in  the  description  of  the  lands]  :  To  be  holden,   Tenendas. 
the  said  annuity  or  liferent  provision  of  L.  sterling,  subject 

as  aforesaid,  uplif table  furth  of  the  lands  and  others  before  described, 
but  always  with  and  under  the  conditions,  provisions,  and  limita- 
tions expressed  in  the  said  Act,  by  the  said  C.  D.  of  and  under  the 
said  A.  B.,  and  his  heirs  and  successors  in  the  said  lands  and  others, 
in  free  blench  farm  for  payment  of  one  penny  Scots  money  upon 
the  ground  of  the  said  lands  at  Whitsimday  yearly,  in  name  of 
blench  farm,  if  asked  only :  And  further,  the  said  A.  B.  hereby 
assigns  and  makes  over  to  the  said  C.  D.  as  much  of  the  rents, 
profits,  and  duties  of  the  lands  and  others  before  described  as  will 
completely  satisfy  and  pay  the  said  annuity,  imder  the  conditions, 
provisions,  and  limitations  foresaid,  yearly  and  termly,  as  the  same 
shall  become  due,  with  interest  as  aforesaid,  and  penalties  if  in- 
curred ;  with  power  to  her  to  uplift  and  receive  the  same  from  the 
tenants  and  possessors  of  the  lands  and  other  heritages  before  de- 
scribed, and,  if  necessary,  to  pursue  actions  of  maills  and  duties,  or 
of  poinding  the  ground  for  payment  of  the  same,  and  all  other 
legal  diligence,  in  so  far  as  the  same  may  be  consistent  with  the 
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t^rms  of  the  foresaid  Act  of  Parliament :  And  it  is  hereby  declared 
that  the  said  C.  D.  shall  be  entitled  to  receive  the  foresaid  annoltj 
or  liferent  provision  in  addition  to  the  revenue  of  her  own  f ortone^ 
ObHgaiioD  by    hereinafter  provided  to  her :  And  fubtheb,  the  said  A.  B.  hereby 
to  ooxnpieto       binds  and  obliges  himself,  immediately  on  his  succeeding  to  the  f ore- 
8ucoe68ion,and  Said  entailed  lands  and  estates,  to  obtain  proper  titles  thereto  com- 
bomtiTe  doads    pleted  in  his  person,  and  to  grant,  at  his  own  expense,  valid  and 
the  jo^tm^       sufficient  corroborative  heritable  bonds  of  annuity,  and  such  other 
deed  or  deeds  as  may  be  requisite  or  proper  for  effectually  securing 
the  said  annuity  or  liferent  provision  to  the  said  C.  D.,  but  always 
with  and  under  the  conditions,  provisions,  and  limitations  expressed 
in  the  said  Act ;  and  which  annuity  or  liferent  jointure  of  L.        , 
subject  to  postponement  and  restriction  as  aforesaid,  the  said  A.  B^ 
in  the  event  of  his  surviving  his  said  father,  binds  and  obliges  him- 
self, and  his  heirs,  executors,  and  representatives  whomsoever,  to 
warrant  to  the  said  C.  D.  at  all  hands  and  against  all  mortals : 
And  further,  in  case  the  said  A.  B.  shall  happen  to  predecease  his 
father,  the  said  E.  B.  (in  which  event  the  foresaid  annuity  or  life- 
rent provision  would  not  take  effect),  the  said  A.  B.  hereby  binds 
and  obliges  himself  [Provisions  in  obligatione  to  the  xoidow  and  chil- 
dren may  be  inserted  as  in  the  previous  examples.     The  disposal  of 
the  vAfis  fortune  will  be  similar^  unless  a  special  trust  is  to  be  created^ 
when  of  course  the  form  must  depend  on  the  intention  of  the  parties'\* 

Note. — ^The  form  here  given  is  applicable  to  the  case  where  the 
husband  is  in  the  position  of  presumptive  heir  to  an  entailed  estate. 
The  form  can  easily  be  altered  to  suit  the  case  where  the  husband 
has  already  succeeded  to  estates  either  entailed  or  in  fee-simple. 
Provisions  to  younger  children  may  also  be  secured  upon  the  estate 
or  the  rents  according  to  circumstances ;  but  as  the  machinery  of  a 
trust  is  not  requisite  in  this  class  of  contracts,  except  for  the  purpose 
of  securing  the  lady*s  fortune,  we  have  not  thought  it  necessary  to 
multiply  examples. 
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Section  IV. 

STYLES  OF  TBU8T  SETTLEMENTS  inter  VIVOS, 

No.  Xni, — Trust  Disposition  of  Heritable  Estate  for  sale  and  divi- 
sion of  the  proceeds  amongst  the  Truster^ s  Creditors, — Power  to 
effect  temporary  loan, — Provisions  as  to  interim  payment  of  inte- 
rest,— Reversion^  if  any^  to  be  reconveyed  to  the  Truster  under  de- 
duction of  taxed  expenses, 

I,  A.  B.  of  X.,  heritable  proprietor  in  fee-simple  of  the  lands 
and  estate  of  X.,  Y.,  and  others  hereinafter  disponed,  coNSiDEBiNa  Narrative. 
that  I  am  owing  and  indebted  to  creditors  holding  heritable  securities  ofh^nubie'^ 
over  my  lands  and  estate,  hereinafter  described,  as  follows,  viz. —  c«^tora. 
To  the  Insurance  Company  the  sum  of  L«  \insert 

names  of  creditors  and  amounts  of  debtslj  as  also  an  annual  rent- 
charge  on  my  said  estates  for  drainage  and  improvements  on  the 
same,  amounting  to  L.  per  annum,  and  redeemable  on  pay- 

ment of  L.  or  thereby,  amounting  the  said  heritable  debts  to 

L.  or  thereby ;  and  whereas  I  am  further  indebted  to  other 

creditors,  viz. — ^To  the  sum  of  L.         ,  with  any  arrears  Personal  cre- 

of  interest  due  on  the  same,  to  the  sum  of  L.  ,  and 

any  arrears  of  interest  due  thereon  ;  to  various  persons  upon  open 
account  and  personal  obligations  a  further  sum  or  floating  balance, 
which  has  been  calculated  to  amount  at  the  date  hereof  to  L.  ; 

and  whereas  the  foresaid  debts  and  obligations  due  by  me  cannot 
be  repaid  excepting  by  the  sale  of  parts  or  of  the  whole  of  my  lands 
and  estates,  after  described;  and  whereas  it  has  been  thought  AnaDgement 
advisable  for  the  proper  arrangement  of  my  affairs,  and  for  the  JSvanw.^"^*^ 
ultimate  payment  of  all  my  debts  before  enumerated,  that  a  sum 
should  be  borrowed  on  the  security  of  my  said  lands  aiKi  estates  for 
the  purpose  of  paying  off  the  whole  of  the  said  sums  due  upon  open 
accoimt  and  personal  obligation,  and  for  the  farther  purpose  of 
maintaining  a  proper  management  of  the  said  estates  until  the  same 
shall  be  sold :  and  whereas  the  Insurance  Company 

have  agreed  to  advance  the  sum  of  L«  for  the  purpose  afore- 
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Prior  trost 


Agreemeot  to 
execute  trust. 


Dispofiitive 
clause. 


Power  of  as- 
sumption. 


said  [as  also  for  payment  of  the  debts  due  hj  me  to  y  mj 

present  trustee,  amounting  to  about  L.  ],  and  for  other 

purposes,  for  which  sum  I  have  already  granted,  or  am  about  to 
grant,  in  favour  of  the  said  Insurance  Company,  a  bond  and  dis- 
position in  security  over  my  lands  and  estate,  after  described ;  and 
I  have  entered  into  an  arrangement  with  the  said  Insurance  Com- 
pany and  my  other  creditors,  under  which  it  was  agreed  that  I 
should  convey  the  whole  of  my  said  lands  and  estates,  heritable 
and  personal,  in  trust  to  and 

and  to  their  successors  in  office,  or  to  co-trustees  to  be  appointed 
in  manner  after  mentioned,  for  the  purpose  of  being  held  by  them 
in  trust  for  the  security  and  benefit  of  my  said  creditors,  and  for 
repayment  to  them,  according  to  their  respective  rights  and  prefer- 
ences, of  the  before-mentioned  principal  sums  and  whole  interest 
accruing  thereon ;  with  full  powers  to  the  said  trustees  both  to 
manage  the  said  estates  and  to  sell  and  dispose  of  the  whole  or  such 
parts  thereof  as  should  be  found  or  considered  by  them  to  be  neces- 
sary or  proper,  according  to  their  judgment  and  discretion,  and  to 
apply  the  rents  and  the  proceeds  of  such  sales  in  payment  of  the 
said  principal  sums  and  interest  thereon :  Th£BEFOR£  I,  the  said 
A.  B.,  heritable  proprietor  foresaid,  do  hereby  give,  grant,  alienate, 
dispone,  and  assign  to  and  in  favour  of  the  said  and 

,  and  the  acceptor  and  survivor  of  them,  as  trustees  or 
trustee  for  behoof  of  my  creditors  foresaid,  and  for  the  uses,  ends, 
and  purposes,  with  the  powers  and  under  the  conditions,  provisions, 
and  declarations  after  written ;  Declaring  that  the  said  trustees,  and 
the  acceptor  and  survivor  of  them,  shall  have  power  to  manage  and 
execute  the  trust  hereby  created,  without  the  consent  or  concurrence 
of  myself  or  any  of  my  said  creditors  being  necessary  to  any  acts 
or  deeds  done  or  granted  by  them,  as  more  fully  after  expressed,  Ain> 
ALSO  that  my  said  trustees,  or  the  acceptor  and  survivor  of  them, 
shall  have  power  to  nominate  and  appoint,  or  assume  into  the  said 
trust,  two  trustees,  to  act  either  along  with  them,  or  after  their 
deaths  or  resignation,  or  the  death  or  resignation  of  the  acceptor,  as 
hereinafter  provided  for ;  it  being  hereby  stipulated  and  declared 
that  not  more  than  three  trustees  shall  be  acting  at  any  one  time^ 
and  that  in  the  event  of  my  trustees  hereby  appointed  nominating 
and  assuming  two  additional  trustees,  which  they  are  authorized  to 
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do  if  they  shall  see  cause,  the  right  of  one  of  such  assumed  trustees 
to  act  in  virtue  hereof  shall  remain  suspended  until  the  death  or 
resignation  of  one  or  other  of  my  said  two  trustees,  in  the  event  of 
both  accepting,  or  of  the  other  of  the  said  assumed  trustees,  in 
which  event  the  right  of  the  said  estate  hereby  disponed,  and  the 
management  and  execution  of  the  said  trust,  shall  then  devolve 
upon,  and  be  vested  in,  the  said  trustees,  original  and  assumed,  and 
to  the  assignees  of  the  said  trustees  acting  for  the  time  in  the  said 
trust,    heritably  and   irredeemably.   All   and   Whole   \in8ert  iJie  Description  of 
description] ;  As  also.  All  and  Sundry  other  lands  and  heritages  veyance. 
presently  belonging  to  me,  and  all  my  right,  title,  and  interest, 
present  and  future,  in  the  said  lands ;  As  also,  the  rents,  maills, 
profits,  duties,  and  casualties  of  the  lands  and  other  h^tages  before 
disponed,  now  due  and  payable,  or  which  may  hereafter  become  due 
and  payable,  by  the  tenants  and  possessors  thereof,  and  all  action, 
diligence,  and  execution  already  used. and  competent  to  me  for 
recovery  thereof ;  And  further,  I  do  hereby  dispone  and  assign  to 
my  said  trustees,  and  to  their  assignees,  All  and  Sundry  debts  and 
sums  of  money  due  to  me  at  the  date  hereof ;  As  also,  all  household 
furniture,  farm  stock  and  crops,  policies  of  insurance,  and  all  other 
moveable  goods,  gear,  estate,  and  effects  of  every  description  per- 
taining to  me ;  but  with  the  exception  of  the  articles  specified  in  an  Beseryation  of 
inventory  signed  by  me,  and  delivered  to  my  said  trustees,  which  ^^^^  a   c  es. 
said  articles  are  hereby  expressly  reserved ;  And  I  oblige  myself  owigation 
and  my  heirs  and  successors  to  execute  and  deliver  all  writs  and  titie&"^ 
deed&  necessary  for  vesting  in  the  persons  of  my  trustees  and  their 
assignees  the  estates,  both  heritable  and  personal,  hereby  conveyed ; 
And  I  hereby  declare  that  these  presents  are  irrevocable,  and  shall 
subsist  in  full  force  and  effect  until  the  whole  purposes  hereinafter 
specified  shall  have  been  fulfilled;  Declaring  further,  that  the  Declaration  of 
same  are  granted  by  me,  and  shall  be  accepted  by  my  said  trustees 
in  trust,  for  the  uses,  ends,  and  purposes,  with  the  powers  and  under 
the  conditions,  provisions  and  declarations,  privileges,  and  immu- 
nities after  written,  and  specially  to  the  intent  and  purpose  that 
my  whole  lands  and  estates,  and  other  property,  real   and  per- 
sonal, herein-bef ore  conveyed,  and  the  prices  and  proceeds  there- 
of, or  of  such  parts  and  portions  thereof  as  shall  be  sold,  shall 
be  held  and  applied  by  the  trustees  or  trustee  acting  in  the 
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management  of 
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trust  hereby  created,  for  the  farther  security  and  more  sure 
payment  of  the  debts  herein-before  enumerated,  including  the 
said  sum  of  L.  ,  for  which  a  bond  and  disposition  in 

security  has  akeady  been,  or  is  about  to  be,  granted  in  favour  of 
the  said  Insurance  Company ;  and  that  for  these  ends  and  purposes 
the  said  trustees  shall  immediately  enter  into  possession  of  the  whole 
lands  and  heritages  and  other  property  before  disponed  and  con- 
veyed, and  uplift,  levy,  sue  for,  and  recover  the  rents,  profits,  casual- 
ties, and  duties  thereof,  and  all  arrears  of  the  same,  and  proceed 
forthwith  to  sell  the  said  lands  and  estates,  or  such  parts  thereof,  in 
manner  after  mentioned,  as  they  may  think  proper  or  advisable ; 
and  that  the  said  trustees  shall  bold  and  apply  the  said  trust  estate, 
and  all  funds  derived  from  the  sale  or  sales  of  any  part  thereof,  for 
the  purposes  following,  viz. : — ^In  the  fibst  place,  for  payment  of 
the  expenses  attending  the  creation  of  this  trust,  and  the  completion 
of  the  title  of  the  said  trustees  to  the  said  trust  estate,  and  all  other 
expenses  attending  the  execution  of  this  trust,  and  the  management 
and  administration  of  the  trust  estate,  including  the  usual  and  suit- 
able remuneration  to  such  of  my  said  trustees  as  shall  take  the  im- 
mediate and  active  charge  in  the  management  and  sale  of  my  said 
estates,  as  the  same  shall  be  fixed  by  the  Accountant  of  the  Court  of 
Session  for  the  time ;  and  such  trustee  shall  also  be  entitled  to  the 
usual  professional  charges  for  any  law  buMness  which  he  may  per- 
form in  relation  to  the  execution  of  the  trust :  In  the  second  place, 
for  payment  of  all  blench,  feu  and  teind  duties,  public,  parochial, 
and  local  burdens,  including  the  rent-charges  payable  to  the  Enclo- 
sure Commissioners  or  others  in  respect  of  advances  made  or  re- 
ceived for  expenditure  in  drainage  or  other  improvements  upon  the 
said  lands  and  estates,  and  also  for  payment  of  the  expense  of  keep- 
ing  in  p^per  ^  Ue  ™ndo.ii  «.d  .ffi^  Z  ^d  ^ 
houses  and  buildings,  and  the  fences  and  drains  upon  Uie  said 
lands  and  estates,  so  far  as  such  repairs  are  incumbent  on  the  pro- 
prietor, or  are,  in  the  opinion  of  the  said  trustees,  advantageous 
to  the  said  estates ;  as  also,  the  expense  of  making  and  keeping  in 
repair  such  additional  houses,  fences,  and  drains  as  my  said  trustees 
shall  consider  necessary  to  be  erected  or  constructed  on  the  said 
lands;  together  also  with  the  expense  of  insuring  said  buildings, 
furniture,  and  other  moveable  effects  foresaid  against  losses  by  fire, 
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with  all  snch  other  expenses  as  my  said  trostees,  in  the  exercise  of 
their  discretion^  shall  judge  necessary^  and  may  incur  in  the  proper 
management  and  preservation  of  my  said  lands  and  estates^  heritable 
and  personal :  In  the  third  place,  after  satisfying  the  purposes  »•  Payment  of 
before  specified,  the  said  trustees  shall  apply  the  remainder  of  the 
rents  and  annual  produce  of  the  said  estates  during  the  subsistence 
of  this  trust,  and  also  the  proceeds  of  my  personal  estate  when  rea- 
lized, and  the  prices  of  lands  to  be  sold,  in  payment  of  the  interest 
of  the  several  debts  before  specified,  and  that  half-yearly  and  termly 
as  they  respectively  fall  due,  according  to  the  legal  priorily  and 
preference  of  the  said  debts ;  and  after  payment  of  interest,  then  in 
payment  of  such  portion  of  the  principal  sums  as  my  said  trustees 
shall  have  sufficient  funds  at  the  time  to  pay  off;  and  also  in  pay-  inoindingpriH 

miumson 

ment  of  the  premium,  amounting  to  L.  per  annum,  upon  poUoy  of  in- 

a  policy  of  insurance  for  L.  ,  effected  on  my  life  on  the 

day  of  with  the  Insurance  Com- 

pany of  Scotland,  and  that  regularly  as  it  becomes  due,  during  the 
subsistence  of  this  trust,  or  untQ  the  debts  in  security  of  which  the 
said  policy  has  been  assigned  shall  have  been  paid  and  discharged, 
if  they  shall  have  been  so  paid  and  discharged  during  the  subsistence 
hereof :  And  I  hereby  authorize  and  empower  my  said  trustees,  if 
they^  shall  consider  it  to  be  advisable,  to  surrender  the  said  policy  of 
insurance,  or  to  sell  and  dispose  thereof  in  such  way  as  they  may 
consider  best  for  the  interests  of  the  trust  estate  :   And  in  respect  Unpud  arreazs 

of  interest  to 

that  the  foresaid  advance  of  by  the  Insurance  beaccumniated 

Company  is  postponed  to  the  foresaid  preferable  heritable  securities,  dpai. 
amoimting  to  L.  ,  it  is  hereby  provided,  that  in  the  event  the 

rents  and  annual  proceeds  at  the  time,  and  the  price  received  for 
lands  sold,  or  balance  thereof  remaining  in  the  hands  of  the  trustees, 
shall  not  be  sufficient  to  enable  them  to  pay  at  each  term  of  Whit- 
sunday and  Martinmas  the  whole  interest  on  the  debt  then  due  to  the 
said  Insurance  Company,  at  the  rate  of  five  pounds  per  centum  per 
annum,  then  such  amount  of  unpaid  interest  shall  at  each  of  said 
terms  be  accumulated  with  the  said  principal  debt  or  balance  re- 
maining due  thereof,  and  the  whole  as  a  principal  sum  shall  bear 
interest  at  the  said  rate  until  the  same  shall  be  paid  up  out  of  rents 
subsequently  received,  or  the  prices  of  lands  sold :  In  the  fourth  4.  Tnwteee 
place,  in  the  event  that  my  said  trustees,  in  the  course  of  their  ma-  to  obttUn  a 
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I 

I  further  tern-      nagement  of  the  said  estate,  shall  consider  it  necessary  or  advisable 

I  porary  ad-  t      >         e 

vaDce.  to  obtain  a  farther  temporary  advance  of  money^  for  the  better  and 

more  advantageous  arrangem*ent  of  my  afifairs,  until  sales  shall  have 
been  effected  to  the  fall  extent  necessary  for  the  fulfilment  of  the 
trust  purposes,  it  is  hereby  declared  that  it  shall  be  competent  to  my 
said  trustees,  and  they  are  hereby  empowered,  to  obtain  a  farther 
advance  of  money,  on  the  security  of  the  said  estates,  from  the  said 

Insurance  Company,  to  an  extent  not  exceeding 
L.  of  principal ;  which  further  advance  shall  rank  pari  passu 

with  the  foresaid  sum  of  L.  already  advanced  or  about 

to  be  advanced  by  the  said  Insurance  Company,  and  shall  be 
secured  and  be  repayable,  with  interest  and  penalties,  in  the  same 

5.Aiiowanoeto  way  and  manner  as  the  said  sum  of  L.  :  In  the  fifth 

place,  for  payment  of  such  an  allowance  to  me,  during  the  subsist- 
ence of  the  trust,  as  my  said  trustees,  having  regard  to  the  amount 
of  interests  annually  exigible,  the  amount  of  debts  payable  oat 
of  the  said  estates,  and  other  circumstances  connected  with  the 
trust  affairs,  shall  in  their  own  judgment  and  discretion  deem  right 

6.  Sale  of         and  proper :  In  the  sixth  place,  I  hereby  authorize,  empower,  and 

Tvrliolfi  estate 

for  liquidation  direct  my  Said  trustees  forthwith  to  bring  to  sale  the  whole  lands 
and  estates  hereby  conveyed,  and  after  advertisement  thereof,  in 
such  way  as  they  may  deem  best  calculated  to  effect  an  advantageous 
sale,  of  which  they  shall  be  the  sole  judges,  to  sell  and  dispose  of 
the  said  lands,  in  whole  or  in  part,  by  public  roup  or  private  bar- 
gain, as  they  may  consider  ryiost  beneficial,  and  at  such  price  or 
prices  as  can  be  obtained  for  the  same,  and  to  take  all  proceedings 
and  execute  all  deeds  which  may  be  necessary  for  giving  f uU  effect 
to  the  said  sale ;  and  in  the  event  of  the  said  lands  being  sold,  and 
of  any  sale  thereof  not  being  implemented,  I  give  full  power  to  my 
said  trustees  to  rescind  any  such  sale,  and  also  to  re-expose  the  said 
lands,  in  whole  or  in  part,  until  the  purposes  of  the  trust  shall  have 

Grant  of  been  fully  accomplished ;  and  for  the  purposes  aforesaid  I  hereby 

power  of  attor-  .  ,  i  •         i  .  -i 

ney  to  the         nommate,  constitute,  and  appomt  the  said 

and  ,  and  the  acceptor  or  survivor  of  them, 

and  the  trustee  or  trustees  to  be  assumed  in  manner  foresaid,  to  be 
my  commissioners  and  attomies  or  commissioner  and  attorney,  ir- 
revocably appointed  to  act  in  all  matters  and  particulars  relating  to 
or  concerning  the  said  intended  sale,  with  power  to  them  or  him  to 


trustees. 
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enter  into  minutes  of  sale,*  articles  of  ronp^  and  prorogations  thereof, 
and  specially  to  grant,  sabscribe,  and  deliver  a  disposition  or  dispo- 
sitions of  the  said  lands  and  estates  so  to  be  sold  in  favour  of  the 
purchaser  or  purchasers,  and  all  other  necessary  deeds  and  convey- 
ances connected  with  or  requisite  in  the  premises,  and  containing 
all  the  usual  and  proper  clauses,  agreeably  to  the  laws  and  practice 
of  Scotland  in  the  like  cases ;  And  which  deed  or  deeds  so  to  be 
executed  by  my  said  commissioners  or  commissioner  shall  be  equally 
effectual  to  all  intents  and  purposes,  and  equally  binding  and  obli- 
gatory upon  me,  my  heirs  and  successors,  as  if  suhgcribed  by  myself ; 
And  I  do  accordingly  obUge  me  and  my  foresaids  to  ratify  and  con- 
firm the  same  in  every  respect  and  particular ;  with  power  to  my 
said  trustees  to  receive  and  discharge  the  price  or  prices  of  the  lands 
so  sold,  or  to  take  such  security  for  payment  thereof  as  they  shall 
think  proper,  and  generally  to  do  every  other  act  or  deed  in  carry- 
ing out  the  said  sale  which  shall  be  necessary  or  proper,  or  which  I 
could  do  myself,  the  purchaser  or  purchasers  being  in  no  way  con-  Purohase™  not 
cemed  with  or  bound  to  see  to  the  application  of  the  price  or  prices :  appUcation. 
In  the  SEVENTH  place,  I  appoint  and  ordain  that  my  said  trustees,  7.  Application 
so  soon  as  the  whole  or  any  part  of  my  said  estates  shall  have  been  Pajrment  of 
sold  and  the  prices  thereof  received,  or  so  soon  as  there  shall  be  diton  accord- 
sujficient  trust  funds  from  the  sale  or  realization  of  any  part  of  my  pifieron^ 
personal  estate,  and  after  payment  of  trust  expenses  and  of  the 
interest  due  at  the  time  on  the  before  mentioned  heritable  debts, 
forthwith  to  proceed  to  pay  off  and  obtain  discharges  of  the  princi- 
pal sums  of  the  said  heritable  debts,  including  the  foresaid  sum  of 
L.  to  the  said  Insurance  Company,  and  that  to  the  extent  of 

the  trust  funds  then  in  hand,  and  according  to  the  respective  rights 
of  preference  among  the  said  heritable  creditors,  or  in  such  other 
order  as  may  be  agreed  to  among  the  said  creditors  themselves ;  and 
so  forth  from  time  to  time,  as  successive  sales  or  realization  of  funds 
shall  take  place,  and  until  the  whole  of  the  said  heritable  debts, 
principal,  interest,  and  expenses  shall  have  been  fully  paid  and  ex- 
tinguished ;  And  after  payment  in  full  of  the  said  heritable  debts,  Pajment  of 
then  my  said  trustees  shall  apply  the  remainder,  or  as  much  as  may  debts. 
be  requisite,  of  the  said  trust  funds  in  payment  of  the  said  unsecured 
debts  due  by  me  to  and  ,  with  all 

interest  which  may  be  due  upon  the  said  debts,  apd  all  expenses 
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which  may  have  been  incurred  in  connection  therewith,  and  for  the 
payment  of  which  I  am  legally  liable ;  And  in  the  event  of  the 
reversion  of  my  said  estates,  heritable  and  personal,  hereby  conveyed^ 
after  payment  of  the  preferable  debts  first  before  enumerated,  and 
expenses  of  the  trust,  and  all  obligations  undertaken  by  my  said 
trustees  in  the  execution  of  these  presents  as  herein-bef  ore  specified 
and  authorized,  not  being  sufficient  for  payment  of  the  said  un- 
'secured  debts  due  to  the  said  and  ,  then  I  appoint 

my  said  trustees  to  divide  such  reversion  or  surplus  between  the  said 

a|^  in  proportion  to  the  amount  of 

their  said  respective  debts,  interest,  and  expenses :  In  the  last 
PLAGE,  my  said  trustees  shall  be  bound  and  obliged,  as  by  aco^tance 
thereof  they  bind  and  oblige  themselves  and  those  to  be  assumed  by 
them  in  virtue  hereof,  after  the  whole  purposes  of  this  trust,  as 
herein-bef  ore  specified,  shall  have  been  fulfilled  and  discharged,  to 
account  to  me  for  their  actings  and  intromissions  in  virtue  hereof ; 
and  shall  further  be  bound,  in  the  event  of  my  requiring  them  to 
do  so,  to  lay  their  whole  accounts  of  business  incurred  by  them  to 
professional  men  employed  by  them  before  the  Auditor  of  the  Court 
of  Session  for  taxation,  whose  report  thereon,  interim  or  final,  shall 
be  binding  on  me  and  my  successors ;  and  in  so  far  as  relates  to  the 
accounts  of  intromissions  and  cash  transactions,  the  same  shall  be 
submitted  for  audit,  in  the  event  of  my  so  requiring,  to 

accountant  in  ,  whom  failing,  to 

accountant  in  ,  and  declaring  that  the  report  by  such 

accountant  shall  be  final  and  binding  on  me  and  my  successors ; 
AND  my  said  trustees  shall  be  bound  and  obliged,  as  they  by  accep- 
tation hereof  bind  and  oblige  themselves,  to  pay  over  to  me,  my 
assignees  or  successors,  any  balance  which  may  be  due  on  said 
accounts  of  intromissions  as  the  same  may  be  fixed  by  the  said  re- 
port, and  also  to  reconvey  to  me  any  part  or  portion  of  the  said 
estates,  heritable  or  moveable,  which  may  not  have  been  sold  and 
disposed  of  for  the  purposes  foresaid :  And  for  the  more  effectual 
accomplishment  of  the  foresaid  purposes,  I  hereby  give  full  power 
to  my  said  trustees,  acting  for  the  time  in  the  trust  hereby  consti- 
tuted, to  make  up  and  complete  in  my  person,  or  in  tlie  persons  of 
themselves  as  ti'ustees  foresaid,  all  proper  titles  to  the  lands  and 
estate  before  disponed,  or  to  any  part  or  parts  of  the  same,  whereof 


Sec.  IV.]  TRUST  SETTLEMENTS  INTER  VIVOS.  469 

the  titles  may  be  incomplete,  and  to  haye  me  served  heir  to  any  of 
my  ancestors,  and  to  procure  me  or  themselves  inf  ef  t  and  seised  in 
any  part  of  the  said  whole  lands  and  estates,  and  to  obtain  the  full 
right  thereto  vested  in  their  persons  as  trustees  foresaid,  and  to  grant 
and  receive  all  deeds  which  may  be  necessary  for  these  purposes : 
Ajstd  in  order  that  the  title  to  the  said  lands  or  any  of  them  may 
be  the  more  readily  made  up  and  completed  in  the  person  either  of 
myself  or  my  said  trustees,  I  hereby  specially  and  irrevocably  make  Procniatoiy 
and  constitute  the  said  and  ,  conjunctly  and  obtain  tnutor 

severally,  my  lawful  procurators  for  me,  and  in  my  name  to  obtain 
me  served  and  retoured  heir  to  or  any  of  my  deceased 

ancestors  or  collateral  relatives,  through  whom  my  title  to  the  said 
lands  and  estates,  or  any  part  of  them,  falls  to  be  made  up ;  And 
for  that  purpose,  I  do  hereby  authorize  my  said  procurators  to 
present  petitions  to  the  Sheriff  of  Chancery,  Sheriff  of  Edinburgh,, 
or  Sheriff  of  the  shire  in  which  the  lands  lie,  and  to  sign  the  same 
on  my  behalf,  as  heir  in  general  or  of  provision,  or  heir  in  special, 
as  the  case  may  be,  and  to  carry  out  the  proceedings  in  such  ser- 
vices, and  to  take  out,  purchase  and  obtain  all  necessary  charters, 
inf  ef tments,  decrees  of  service,  retours  or  others,  in  the  same  man- 
ner, and  as  fully  and  freely  in  all  respects,  as  I  might  do  myself ; 
Ratifying  hereby  and  confirming  whatever  my  said  procurators  shall 
lawfully  do  or  cause  to  be  done  in  the  premises :  With  TUiiL  power 
also  to  my  said  trustees,  if  they  shall  consider  it  advisable  for  the 
interests  of  the  trust,  to  let  the  mansion  house  of  either  Power  to  lot 

the  maxunoi» 

furnished  or  unfurnished,  and  the  shootings  on  the  said  estate,  for  bouee  and 

shootings; 

such  period  and  at  such  rents  as  they  may  consider  necessary  and 

proper ;  to  cut  down  and  thin,  or  to  sell  and  dispose  of,  the  woods  to  cut  timber; 

and  plantations  growing  upon  the  said  lands  and  estate,  so  far  as 

not  prejudicial  to  the  amenity  of  the  said  lands ;   to  work  and  to  work  mine- 

rals  * 

raise  all  metals,  minerals,  and  stones  within  the  bounds  of  the 

said  lands,  and  to  execute  and  authorize  any  works  which  may 

be  necessary  for  that   purpose ;   to  output  and  input  tenants,  to  lease  ihe 

and  to  grant  leases  of  the  lands  and  other  heritages  before  dis-  nJs,  etc. ; 

poned  for  such  duration  as  they  may  think  right,  and  of  the 

mines,  metals,  minerals,  and  stone  quarries  therein,  or  any  part 

or  parts  thereof,  fisheries  or  fishings  belonging  or  attached  to 

the  said  lands,  upon- such  terms  and  conditions,  and  for  payment  of 
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to  abate  rents ; 


to  compound ; 

to  refer; 

to  puraue  and 
defend. 


Special  powers 
to  redeem  rent- 
charges. 


Power  to 
remote  and  ap- 
point factora 
and  agents. 


Indemnity 
clause. 


Power  to 
resign. 


Bole  trostee 
bound  to  exer- 
cise power  of 
assumption. 


such  rents  or  lordships,  as  my  said  trustees  may  think  proper ;  to 
grant  such  temporary  or  permanent  abatements  of  rents  as  in  the 
circumstances  shall  appear  to  my  said  trustees  to  be  necessary ;  to 
compromise,  compound  and  transact,  submit  and  refer,  prosecute 
and  defend  all  claims,  of  whatever  description,  made  by  me  against 
third  parties,  or  at  the  instance  of  third  parties,  in  relation  to  my 
said  estates,  and  generally  to  do  eveiything  in  the  premises  which 
I  could  have  done  myself  before  granting  hereof,  and  all  of  which 
I  bind  and  oblige  myself  to  ratify  and  confirm ;  with  power  also  to 
redeem  the  rent-charges  affecting  the  said  lands  and  estate  in 
whole  or  in  part,  and  also  to  enter  and  receive  vassals  in  all  lands 
or  other  heritages  holden  or  to  be  holden  of  me  as  superior  thereof, 
and  to  grant  all  charters,  precept  of  clare  constat^  or  other  writs 
that  may  be  necessaiy ;  as  also  to  remove  and  appoint,  by  deed  of 
factory  or  otherwise,  any  factor  and  commissioner  or  factors  and  com- 
missioners, attomies,  agents  and  cashiers  under  them,  for  carrying 
into  execution  any  of  the  purposes  of  this  trust,  with  or  without  cau- 
tioners for  their  intromissions,  with  such  reasonable  salaries  or  other 
remuneration  for  their  trouble  as  the  said  trustees  may  consider 
just  and  proper :  Declaring  hereby  that  my  said  trustees  shall  not 
be  personally  responsible  for  the  solvency,  or  management,  or  intro- 
missions of  any  of  the  said  factors,  attomies,  agents,  or  cashiers, 
nor  for  one  another,  nor  for  the  solvency  of  any  bank  in  which 
the  funds  of  the  trust  may  be  deposited,  but  only  for  their  indi- 
vidual intromissions  with  my  said  estate ;  and  it  is  hereby  specially 
PROVIDED  and  declared,  that  in  the  event  of  the  said  trustees 
hereby  appointed  accepting  of  the  said  trust,  they  shall  be  at  full 
liberty  to  resign  the  same  on  giving  to  me  three  months'  notice  of 
their  intention,  by  letter  addressed  to  me  or  to  my  known  agent  in 
Scotland,  and  transmitted  through  the  General  Post  0£Sce;  but  the 
resignation  or  death  of  any  of  the  said  trustees  shall  not  prejudice 
the  operation  of  this  trust,  which  shall  subsist  to  the  full  effect 
herein  specified,  and  until  the  whole  purposes  shall  have  been 
accomplished,  though  only  one  of  the  said  trustees  shall  accept  and 
survive  and  act,  and  who  shall  be  entitled  and  bound  to  assume 
additional  trustees  in  virtue  of  the  power  hereby  conferred,  with 
the  whole  rights,  privileges,  powers,  and  immunities  conferred  on 
the  trustees  hereby  appointed,  and  to  carry  out  the  purposes  of  the 
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trost  upon  the  terms  hereof;   But  declaring,  that  if  all  the  Power  to  cre> 
trustees  hereby  named  or  to  be  assumed  or  appointed,  or  the  last  new  trustees.'^ 
acceptor  or  survivor  of  them,  shall  die  or  resign  and  denude 
without  appointing  a  successor  or  successors,  then  the  said 

Insurance  Company  shall  be  entitled,  and  they  are  hereby 
authorized  and  empowered  so  long  as  the  foresaid  debt  to  them,  or 
any  part  thereof,  shall  be  unpaid,  by  any  deed  to  be  granted  by 
their  manager  or  directors,  to  nominate  another  trustee  or  trustees 
for  the  purpose  of  carrying  out  and  completing  the  whole  purposes 
for  which  the  present  trust  disposition  is  granted,  and  with  the 
whole  powers,  privileges,  and  immunities  hereby  conferred  on  the 
trustees  before  appointed :  And  I  hereby  bind  and  oblige  myself  Trustor  bound 
and  my  heirs  and  successors  to  grant  all  deeds  and  writings  of  new^b^Les. 
every  description  that  may  be  necessary  or  proper  for  f uDy  vesting 
tlfe  whole  trust  estate  hereby  conveyed,  either  in  the  persons  of  the 
trustees  hereby  nominated,  or  of  the  trustees  to  be  assumed  or 
otherwise  appointed  as  aforesaid ;  it  being  hereby  declared,  that  Trust  not  to 
notwithstanding  the  death  or  denuding  of  all  or  any  of  the  said  ^^  are?u[- 
trustees,  the  trust  hereby  constituted  shall  nowise  cease  or  become 
void  thereby,  but  this  present  trust,  and  the  real   rights  created 
under  the  same  and  in  virtue  hereof,  and  all  that  may  follow 
hereupon,  shall  stand  and  subsist  as  a  security  to  my  said  creditors, 
including  the  Insurance  Company,  so  long  as  the  debts 

due  to  them  as  aforesaid,  or  any  part  thereof,  shall  remain  unpaid : 
And  it  is  hereby  expressly  conditioned  and  D£CLAB£D  that  the  Trustees  bound 
said  original  trustees,  and  their  successors  in  o£Bce,  shall  be  bound  accounts  to  tbe 
and  obliged  to  exhibit  to  the  said  Insurance  Company,  for  ^^^^^^^^ 

the  information  of  the  said  company  and  of  my  other  creditors,  and 
that  annually,  or  as  often  as  they  shall  be  required  so  to  do,  full 
states  of  the  trust  affairs,  containing  an  account  of  their  whole 
receipts  and  payments  connected  with  the  trust,  as  well  in  the 
management  of  the  said  lands  and  estates  as  with  sales  thereof, 
and  pa^^ments  made  to  the  said  creditors  or  others  out  of  the  rents 
and  prices  or  other  proceeds  of  the  trust  estates,  with  such  other 
information  as  may  be  necessary  fully  to  inform  my  said  creditors  as  and  to  ^ve 

•^  .  ,  .  information. 

to  the  trust  management  and  the  position  of  the  trust  at  the  time. 

\In8ert  a  clause  revoking  and  recalling  any  previous  trust  tliat  may  be  ^^^^^^^^ 

in  operation^  and  provision  for  payment  of  expenses  under  tY.]     All 
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ciaose  of  Di-  which  Conditions,  provisionSy  dedarfttions,  purposes,  and  powers  herein 
contained,  shall  be  duly  recorded  in  the  General  Register  of  Sasines, 
whereby  the  real  right  to  the  said  lands  is  to  be  constituted  in  the 
persons  of  the  said  trustees,  and  shall  be  inserted  or  validly 
referred  to  in  all  future  rights  in  favour  of  them  or  their  successors 
in  office,  but  shall  not  be  inserted  in  the  rights  or  dispositions  to 
be  granted  in  favour  of  the  f euars  or  purchasers  of  the  said  lands^ 

Feudft] daiuQs.  or  Others  deriving  right  from  the  said  trustees:  With  entry 
to  the  said  lands  and  estates,  and  possession  of  the  said  personal 
estate,  immediately  on  the  execution  hereof ;  and  I  resign  the  said 
lands  and  others  for  new  infeftment,but  always  in  trust  only,  and  for 
the  uses,  ends,  and  purposes,  and  with  and  under  the  conditions,  pro- 
visions, declarations,  and  powers  before  written ;  And  I  assign  the 
writs,  title  deeds,  and  leases  of  the  said  lands  and  others ;  and  I  assign 
the  rents ;  and  I  grant  warrandice ;  and  I  consent  to  registration 
hereof  for  preservation  and  execution,  and  also  to  registration  in  the 
Oeneral  or  Particular  Register  of  Sasines. — ^Li  witness  whereof,  etc 

No.  XrST. — Tnut  IHspontion  omnium  bonorum/or  hehjoof  of  Credi- 
tors. Concise  Formy  containing  Provision  for  Trustees'  Discharge, 
and  power  to  apply  for  Sequestration. 

I,  A.  B.,  Merchant  in  ,  considering  that  I  am  indebted 

and  owing  to  different  parties  various  sums  of  money,  and  that  my 
circumstances  have  become  embarrassed,  and  seeing  that  with  the 
view  of  my  means  and  effects  being  distributed  among  my  creditors 
according  to  their  respective  rights  and  interests,  I  have  resolved  to 
Biflpodtiye  grant  these  presents  in  manner  under  written :  Therefoke,  I  do 
hereby  dispone,  assign,  and  convey  to  and  in  favour  of  A.  B., 
accoimtant  in  ,  whom  failing  by  death,  incapacity,  resig- 

nation, or  otherwise,  to  C.  D.,  accountant  there,  as  trustees  to  act  in 
succession  in  manner  after  written  for  behoof  of  all  my  just  and 
lawful  creditors,  as  at  the  date  hereof,  my  whole  estate  and  effects, 
heritable  and  moveable,  real  and  personal,  presently  belonging  and 
owing  to  me,  or  which  may  belong  and  be  owing  to  me,  or  to  which 
I  may  acquire  right  during  the  subsistence  of  this  trust,  and  par- 
ticularly, without  prejudice  to  the  said  generality,  my  whole  stock-in- 
trade,  shop-fittings,  and  the  whole  debts  due  and  owing  to  me,  with 
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the  whole  writs^  yoachers,  and  instmctions  thereof,  and  all  that  has 

followed  or  may  follow  thereupon,  and  my  whole  right  and  interest 

therein,  present  and  future ;  But  declaring  that  these  presents  ^^^^^^'^  **' 

are  granted  by  me,  and  shall  be  accepted  in  trust,  for  the  uses,  ends, 

and  purposes,  with  the  powers  and  under  the  conditions,  provisions, 

and  declarations  after  written ;  viz..  That  my  said  estate,  and  prices 

and  proceeds  thereof,  shall  be  held  and  applied  by  the  acting  trustee 

for  the  security  and  payment  of  the  debts  due  to  all  my  just  and 

lawful  creditors,  as  at  the  date  hereof,  according  to  their  several 

rights  and  preferences ;  and  for  that  end,  that  the  acting  trustee 

shall,  as  speedily  as  may  appear  to  him  expedient,  sell  and  dispose  Direction  to 

of  my  whole  estate,  including  my  said  stock-in-trade,  shop-fittings, 

and  other  effects,  and  that  either  by  public  roup  or  private  bargain, 

as  he  may  think  proper,  and  either  in  whole  or  in  lots,  as  to  him 

may  appear  most  advisable,  and  realize  all  the  debts  which  may  be 

owing  to  me ;  and  the  said  trustee  shall  apply  my  said  estates  and 

the  proceeds  thereof  as  follows :  viz.,  In  the  first  place,  for  i-  Payment  of 

payment  of  the  expenses  attending  the  creation  and  execution  *and 

the  management  of  the  trust,  including  a  suitable  remuneration  to 

the  acting  trustee,  and  for  payment  to  the  said  trustee  of  all  advances 

made  or  obligations  undertaken  by  him  in  execution  of  the  trust : 

Secondly,  for  payment  to  my  creditors  at  the  date  hereof  of  their  2.  Payment  of 

'  *    •'  "^  ^  ,  creditOTS  ac- 

several  debts,  and  interest  thereon,  according  to  their  preferences,  cording  to  the 

1  t  ii_»iir  •         order  of  their 

and  conform  to  a  division  to  be  made  and  authorized  by  the  actmg  preferences, 
trustee ;  providing  always  that  the  creditors  shall  be  ranked  and 
preferences  admitted  only  in  the  same  manner  and  to  the  same  ex- 
tent as  if  my  estates  had  been  sequestrated  under  the  Bankrupt 
Statutes  at  the  date  of  the  execution  of  these  presents;  and  declaring 
that  each  creditor  shall,  if  required,  depone  to  the  verity  of  the 
debt,  and  assign  the  said  debt  to  the  extent  of  the  sums  received  at 
the  expense  of  the  trust  estate  to  the  acting  trustee  and  the  other 
trustees  in  their  order,  or  to  any  person  whom  the  acting  trustee 
may  appoint :  And  declaring,  that  in  the  event  of  any  of  my  Tnwteo  an- 

"...  1  i_       1  J       1.  -J    *^orized  to 

creditors  declining  to  accede  to  the  trust  hereby  created,  the  said  apply  for 

_,,,-  iiii»  ir  •         sequestration. 

trustee  is  hereby  authorized  on  my  behalf  to  apply  for  sequestration 
of  my  estates  under  the  Bankrupt  Statutes ;  And  further  pro-  Notices 
YIDINO,  that  when  any  division  is  to  be  made  of  the  fimds,  the 
acting  trustee  shall  give  notice  of  the  time  of  payment  to  all  the 
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Powers. 


Indemnity 
clause. 


creditors  claiming  by  circular  letters ;  and  if  any  of  the  said  credi- 
tors shall  neglect  to  demand  or  shall  refuse  payment  of  their  share 
of  the  trust  funds,  and  shall  refuse  to  grant  the  conveyances,  dis- 
charges, or  other  writings  which  the  said  trustee  shall  lawfully  re- 
quire, or  if  any  of  the  said  creditors  shall  be  legally  incapacitated 
to  receive  such  payments,  then  the  said  trustee  shall  have  full 
power,  after  the  expiration  of  three  months  from  the  time  of  pay- 
ment to  be  fixed,  either  to  consign  in  his  own  name  the  dividends 
of  such  creditors  in  any  chartered  bank  for  behoof  of  the  parties 
entitled  thereto,  or  to  apply  the  same  in  payment  of  the  debts  due 
to  the  other  creditors,  reserving  to  the  creditors  so  refusing  their 
claims  for  the  said  dividends  out  of  the  first  and  readiest  of  the 
trust  funds  which  may  be  afterwards  realized;  Deglasikg  that 
the  acquiescence  in  or  accession  to  this  trust  deed,  by  any  of  my 
said  creditors,  shall  import  a  discharge  by  them  in  my  favour  of  all 
debts,  sums  of  money,  and  obligations  due  and  owing  by  me  to 
them  or  any  of  them  at  and  prior  to  the  date  of  these  presents,  and 
that'  acceptance  of  payment  or  of  a  final  dividend  by  any  of  my 
creditors  acceding  as  afor^aid,  shall  import  a  discharge  by  them  to 
the  acting  trustee  of  his  intromissions  with  the  funds  and  estate 
hereby  conveyed :  And  I  grant  full  power  to  the  acting  trustee 
to  appoint  law  agents  under  him  for  any  of  the  purposes  of  this 
trust,  and  to  allow  them  a  suitable  remuneration ;  And  also  to  com- 
pound and  TRANSACT,  or  to  submit  to  arbitration,  all  questions  and 
disputes  arising  in  his  m^agement,  or  in  connection  with  the 
estate  hereby  conveyed :  And  declaring,  as  it  is  hereby  provided 
and  DECLARED,  that  the  said  trustee  acting  in  the  trust  hereby 
created,  shall  not  be  obliged  to  do  diligence  otherwise  than  as  he 
shall  think  fit,  nor  shall  he  be  liable  for  omissions,  but  for  his  own 
actual  intromissions  only,  nor  shall  he  be  liable  for  factors,  nor  for 
the  insolvency  of  bankers,  debtors,  purchasers,  cautioners,  and 
others,  further  than  that  such  persons  were  habit  and  repute  re- 
sponsible at  the  time  they  were  entrusted :  And  I  bind  and  oblige 
myself  and  my  foresaids  to  warrant  the  above  written  conveyance 
and  these  presents  at  all  hands  and  against  all  mortals :  And  I 
CONSENT  to  the  registration  hereof  in  the  Books  of  Council  and 
Session,  or  others  competent,  therein  to  remain  for  preservation,  and 
that  letters  of  homing  and  all  other  execution  necessary  may  pass 


Sec.  IV.]  TRUST  SETTLEMENTS  INTER  VIVOS,  -475 

hereon  on  a  charge  of  six  days,  and  thereto  constitute 

my 
procurators. — ^In  witness  whereof,  etc. 

No.  XV. — Form  of  Trust  Disposition  for  pttrposes  to  be  afterwards 
declared.     Destination  over  to  Truster^ s  personal  Representatives. 

I,  A.  B.,  of  X.,  do  hereby  give,  GBANT,  assign,  convey,  and   General  oon- 
1  •     i.  -  veyance. 

DISPONE  to  and  in  favour  of 

,  as  trustees  for  the  purposes  after 
mentioned,  and  to  such  other  persons  as  may  hereafter  be  nomi- 
nated by  myself  or  lawfully  assumed  by  my  trustees,  and  to  such 
of  my  said  trustees  as  shall  accept,  and  to  the  survivors  or  survivor 
of  those  accepting,  and  to  the  heir  of  the  last  surviving  trustee,  a 
majority  of  my  accepting  and  surviving  trustees  resident  in  Great 
Britain  for  the  time  being  always  a  quorum,  and  to  the  assignees 
of  my  said  trustees  or  their  foresaids,  my  whole  estate,  both  herit- 
able and  moveable,  real  and  personal,  of  whatever  description,  pre- 
sently belonging  to  me,  or  which  shall  belong  to  me  at  the  time  of 
my  decease :  W^ith  full  power  to  my  said  trustees  and  their  fore-  Powers. 
saids,  so  far  as  not  otherwise  directed  by  me,  to  sell  my  trust  estate  by 
public  auction  or  private  bargain,  to  grant  conveyances  thereof,  and 
to  receive  the  prices  thereof,  hereby  discharging  purchasers  from 
all  responsibility  as  to  the  application  of  the  price  or  prices :  As 
ALSO,  with  power  to  uplift,  sue  for,  and  discharge  all  debts  due 
to  me,  for  the  application  of  which  the  debtors  shall  not  be  answer- 
able ;  As  ALSO,  to  pursue  and  defend,  or  to  compound,  transact,  or 
refer  all  questions  a£fecting  my  trust  estate ;  As  also,  to  grant  feus 
and  let  leases  of  my  heritable  property ;  As  also,  to  enter  vassals ; 
As  ALSO,  to  name  factors  and  agents,  for  whom  they  shall  not  be 
answerable  further  thai^  that  they  were  habit  and  repute  responsible 
at  the  time  of  their  appointment ;  And  in  general  with  the  fullest 
powers  to  manage  my  whole  trust  affairs  as  freely  as  I  might  have 
done  myself,  and  against  all  mortals:  And  I  hereby  bind  and 
oblige  me  and  my  foresaids  to  make  this  conveyance  effectual, 
when  required,  by  completing  titles  in  our  own  persons,  and  grant- 
ing special  conveyances  in  implement  thereof  to  my  said  trustees 
and  their  foresaids  :  But  these  presents  are  granted  in  trust  for  the 
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pj^^of  the  ends,  uses,  and  purposes  following,  viz. :  In  the  fibst  place,  for 
payment  of  my  just  debts  and  funeral  expenses,  and  the  expenses  of 
this  trust,  and  for  fulfilment  of  all  obligations  incumbent  on  me : 
Secondly,  for  the  payment  of  such  legacies  as  I  may  bequeath  by 
any  writing  under  my  hand,  though  found  in  my  repositories,  or  in 
the  custody  of  any  third  party  undelivered  at  the  time  of  my  death : 
And  THIRDLY,  for  payment,  delivery,  and  application  of  the  whole 
residue  of  my  said  estate,  both  heritable  and  moveable,  real  and 
personal,  or  the  proceeds  thereof,  in  so  far  as  the  same  may  have 
been  sold,  or  otherwise  realized  in  the  manner  to  be  directed  or 
pointed  out  by  any  writing  under  my  hand,  whether  in  the  form  of 
a  deed,  or  of  a  letter,  to  be  addressed  by  me  to  my  said  trustees  or 
otherwise,  and  whether  the  same  shall  be  found,  in  my  repositories 
at  the  time  of  my  decease,  or  in  the  custody  of  any  person  to  whom 
I  may  have  entrusted  the  same ;  and  in  default  of  my  leaving  such 
direction  in  writing,  then  to  convey,  dispone,  deliver,  and  pay  over 
my  said  whole  residuary  estate,  heritable  and  moveable,  to  my  nearest 
personal  representatives :  [If  the  destifiation  be  to  ^^  heirs  and  assig- 
nees," the  heir^e  right  of  challenge  in  relation  to  any  codicil  or  letter 
of  instructions  vnll  subsist^  notwithstanding  the  general  conveyance  to 
trustees^]  And  fubtheb,  I  do  hereby  nominate,  constitute, 
and  appoint  my  said  trustees  and  their  foresaids  to  be  my  sole 
executors  and  universal  intromitters  with  my  moveable  means  and 
estate,  with  all  the  powers  competent  to  executors ;  And  I  besebye 
my  own  liferent  of  the  premises,  and  full  power  to  alter  and  revoke 
these  presents  in  whole  or  in  *part ;  And  I  dispense  with  the  de- 
livery hereof,  and  of  all  writings  made  in  relation  hereto,  and 
declare  that  the  same  shall  be  effectual  although  foimd  in  my  cus- 
tody, or  in  the  custody  of  any  other  person  to  whom  I  may  have 
entrusted  the  same  at  the  time  of  my  death ;  And  I  consent  to 
registration  for  preservation,  and  to  that  effect  I  constitute 

my 
procurators. — In  witness  whereof,  etc.. 
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Section  V. 


MISCELLANEOUS  DEEDS. 


No.  XVI. — Deed  of  As8umpticn  hy  accepting  and  surviving  Trus^ 
tees  and  Executors^  containing  a  Special  Conveyance  of  the  Trust 
Estate  to  the  original  and  assumed  Trustees. 

We^  C.  D.  and  £•  F.,  the  only  accepting  and  surviving  trustees 
and  executors  under  the  disposition  and  deed  of  settlement  of  the  NanatiYe. 
deceased  A.  B.  of  Y.^  dated  ^  and  codicil  thereto  dated 

:  Considering  that,  by  the  said  disposition  and  deed  Beciua  of  the 
of  settlement,  the  said  A.  B.,  with  and  under  the  declaration  of  veyance. 
trust,  and  exceptions  and  reservations   therein  expressed,   gave,  ostloe, 
granted,  and  disponed  to  and  in  favour  of  us,  the  said  C.  D.  and 
£.  F.,  and  of  M.  N.  of  O.,  and  P.  Q.  of  R.,  and  of  the  acceptors 
and  acceptor,  survivors  and  survivor  of  us  and  them,  and  of  such 
other  persons  as  might  thereafter  be  named  by  the  said  A.  B.  by 
any  writing  under  his  hand,  or  as  might  be  assumed  by  virtue  of 
the  powers  therein  granted  for  that  effect,  and  to  and  in  favour  of 
the  heirs  of  the  last  survivor  acting  in  virtue  thereof,  or  in  virtue 
of  any  appointment  to  be  made  by  him  or  under  authority  thereof, 
but  in  trust  always  for  the  ends,  uses,  and  purposes  therein  speci* 
fied,  and  to  the  assignees  or  disponees  of  the  said  trustees  or  trus- 
tee. All  and  Whole  the  heritable  subjects  hereinafter  described  and 
disponed ;  and  also  (under  the  exceptions  thereinafter  mentioned), 
All  and  Sundry  other  lands,  teinds  and  heritages,  debts  and  sums 
of  money  heritably  secured,  and  in  general  the  whole  real  estate 
then  pertaining  to  the  said  A.  B.,  or  which  should  be  pertaining  to 
him  at  the  time  of  his  death;  excepting  only  the  lands  and  andezceptioiis 
barony  of  ,  belonging  to  him,  contained  in  a  deed  of  ' 

entail  executed  by  him  on  the  ;  and  also 

the  other  lands  and  estates  T^hich  he  had  entailed,  of  even  date 
with  the  execution  of  the  said  trust  disposition  and  deed  of  settle- 
ment, or  which  he  might  thereafter  settle  by  entail;  together 
with   all  contracts  of  sale,  charters,  dispositions,  adjudications, 
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also  the  con- 
veyance of  the 
tnlBter's  per- 
sonal estate ; 


the  nomination 
of  executors, 
and  sundry 
usual  clauses  ^ 


partionlarlv 
a  power  of 
assumption. 


precepts  and  instruments  of  sasine,  tacks  and  other  writs  and 
evidents,  rights^  title  deeds^  and  securities  of  and  concerning  his 
said  real  and  heritable  estate  thereby  disponed  and  conveyed ;  And 
IN  LISLE  MANNEB,  the  Said  A.  B.,  with  and  under  the  declaration 
of  uses  and  reservations  thereinafter  contained,  g&^^y  granted, 
assigned^  transferred,  conveyed,  and  made  over  to  and  in  favour  of 
us,  the  said  C.  D.  and  E.  F.,  and  the  said  M.  N.  and  P.  Q.,  in 
trust  for  the  ends,  uses,  and  purposes  thereinafter  specified,  and  to 
the  acceptors  and  acceptor  and  survivors  and  survivor  of  us  and 
them,  and  to  such  other  person  or  persons  as  might  thereafter  be 
named  by  him,  or  as  might  be  assumed  as  aforesaid,  and  the 
assignees  of  said  trustees  or  trustee,  the  whole  personal  or  moveable 
estate,  goods,  funds,  and  effects,  wheresoever  situated,  then  pertaining 
or  belonging  to  him,  or  which  should  pertain  or  belong  to  him  at 
his  decease ;  and  he  thereby  gave,  granted,  and  committed  to  the 
trustees  therein  named,  and  the  acceptors  and  acceptor  and  the 
survivors  or  survivor  of  them,  and  to  the  person  or  persons  who 
might  be  named  or  assumed,  the  powers  and  authorities  therein 
mentioned;  and  he  thereby  nominated  and  appointed  us,  the  said 
C.  D.  and  E.  F.,  and  the  said  M.  N.  and  P.  Q.,  and  the  trustees  to 
be  nominated,  or  such  of  us  and  them  as  should  accept  of  the  trust 
thereby  constituted,  and  the  survivors  or  survivor  of  us  and  them, 
to  be  his  executors  or  executor,  and  the  only  intromitters  or 
intromitter  with  his  personal  or  moveable  estate,  goods,  and  effects, 
excluding  and  debarring  all  others  from  the  said  office ;  and  he 
THEREBY  GRANTED  and  committed  unto  us,  the  said  C.  D.  and 
E.  F.,  and  the  said  M.  N.  and  P.  Q.,  and  the  acceptors  or 
acceptor  and  the  survivors  and  survivor  of  us  and  them,  full  power 
and  authority  from  time  to  time,  and  whensoever  we  and  they 
should  think  fit,  to  nominate  and  appoint  by  a  writing  under  our 
and  their  hand  any  person  or  persons  as  we  should  think  proper 
to  the  office  of  trustee  and  executor  under  the  said  disposition  and 
deed  of  settlement,  along  with  ourselves  and  themselves,  or  after 
our  or  his  decease,  which  person  or  persons  so  to  be  assumed 
should  have  the  same  powers,  privileges,  and  immuidties  in  every 
respect,  in  relation  to  the  offices  thereby  conferred,  as  if  the  said 
person  or  persons  had  been  nominated  by  the  said  disposition  and 
deed  of  settlement ;  and  he  declared  that  the  major  part  of  the 
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said  trastees  therein  named  and  to  be  assumed,  surviving  and  ac- 
cepting, residing  in  Great  Britain  at  the  time  should  be  a  quorum ; 
and  he  thereby  declared  that  the  said  disposition  and  deed  of  settle- 
ment was  granted  in  trust  only,  and  for  the  ends,   uses,  and 
purposes  therein  mentioned,  as  the  said  disposition  and  deed  of 
settlement,  containing  various  powers,  privileges,  and  exemptions, 
and  sundry  other  clauses,  in  itself  more  f  uUy  bears ;  And  whereas,  Becitai  of  codi- 
by  the  said  codicil  to  the  said  disposition  and  deed  of  settlement,  tnut  setuf^*^ 
the  said  A.  B.  recalled  the  appointment  of  the  said  M.  N.  as  a  Sp^^ntment'^ 
trustee  and  executor  under  his  settlement,  and  nominated  and  ^^^^® 
appointed  V.  W.  of  X.,  now  deceased,  to  be  a  trustee  and  executor 
in  his  place,  as  the  said  codicil  in  itself  more  fully  bears ;  And  Decease  of 
WHEREAS  the  said  A.  B.  deceased  upon  the  day  of  acceptance  by 

,  and  we,  the  said  C.  D.  and  E.  F.,  thereupon  accepted  ^^See^ 
of  the  office  of  trustees  and  executors  conferred  upon  us  by  the 
said  disposition  and  deed  of  settlement  and  codicil,  the  said  P.  Q. 
having  declined  to  accept  thereof,  and  we  thereupon  entered  into 
possession  of  the  estates  and  effects  thereby  conveyed,  and  have 
since  continued  to  manage  the  same,  in  terms  of  the  said  disposition 
and  deed  of  settlement ;  And  whebeas  we  have  agreed  to  nomi-  Reaoiution  to 
nate  and  assume  J.  K.  and  J.  L.  to  be  trustees  along  with  us  under  SmJ  tnisteee, 
the  said  disposition  and  deed  of  settlement,  and  to  dispone  and  J^nJ^yJ^^*® 
convey  to  ourselves  and  to  them  the  subjects  and  estate,  heritable 
and  moveable,  of  the  said  deceased  A.  B.,  conveyed  to  us  by  the 
said  disposition  and  deed  of  settlement ;  And  now  seeing  that  for  sabeumption. 
the  purpose  of  assuming  the  said  trustees,  and  so  conveying  the 
said  subjects,  it  is  necessary  to  execute  these  presents  in  manner 
under  written:  Therefore  we,  the  said  0.  D.  and  E.  F.,  accepting 
trustees  and  executors  foresaid,  the  major  number  of  us  being  a 
quorum,  DO  hereby,  in  virtue  of  the  powers  conferred  on  us  by  the 
said  disposition  and  deed  of  settlement,  nominate,  assume,  and  Nomination 
APPOINT  the  said  J.  K.  and  J.  L.,  the  survivor  and  acceptor  of  Son  of  add?^ 
them,  to  be  trustees  and  trustee  along  with  us,  and  the  survivors 
and  survivor  of  us,  under  the  said  disposition  and  deed  of  settlement 
and  codicil,  in  the  management  of  the  heritable  subjects  and  estates 
of  the  said  depeased  A.  B. ;  DegIiARINQ,  in  terms  of  the  said  dis-  Declaration  of 
position  and  deed  of  settlement,  that  the  trustees  hereby  nominated  ^^ 
and  appointed  shall  be  entitled  to  the  whole  powers,  privileges,  im- 
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DispositioD  of 
the  trust  estate 
by  the  original 
trustees  to 
themselyes 
in  conjunction 
with  the  new 
trustees. 


Heritable 
estate. 


Penonal 
estate. 


inanities,  and  others  conferred  by  the  said  disposition  and  deed  of 
settlement  on  the  trustees  and  executors  thereby  named :  And  in 
ORDEB  that  we  and  they  may  be  vested  in  the  s^d  heritable  sub- 
jects and  estates,  we,  the  said  C.  D.  and  E.  F.,  have  assigned, 
DISPONED,  AND  CONVEYED,  as  we  do  hereby  assign,  dispone, 
CONVEY,  and  make  over  to  and  in  favour  of  ourselves,  the 
said  C.  D.  and  £.  F.,  and  of  the  said  J.  K.  and  J.  L.,  and  the 
survivors  and  acceptors  and  the  survivor  and  acceptor  of  tis 
and  them,  and  to  and  in  favour  of  the  heirs  of  the  last  survivor 
acting  in  virtue  hereof,  the  major  number  of  the  said  trustees 
herein  named  and  to  be  assumed,  surviving  and  accepting  and 
resident  in  Great  Britain  at  the  time,  being  a  quorum,  but  in 
TRUST  always  for  the  ends,  uses,  and  purposes  specified  in  the  said 
disposition  and  deed  of  settlement  and  codicil,  and  to  the  assignees 
and  disponees  of  the  said  trustees  and  trustee  and  their  foresaids, 
AH  and  Whole  [here  describe  any  lands  which  it  is  wished  spe- 
cially to  convey'l :  As  also,  All  and  Sundry  other  lands,  teinds, 
and  heritages,  debts  and  sums  of  money  heritably  secured,  and 
in  general  the  whole  real  estate  pertaining  to  the  said  A.  B. 
at  the  time  of  his  death;  excepting  only  from  this  convey- 
ance the  lands  and  barony  of  ,  belonging 
to  him,  contained  in  a  deed  of  entail  executed  by  him  on 
the  day  of  April  ,  and  also  the  other  lands 
and  estates  which  he  had  entuled,  of  even  date  with  the  execu- 
tion of  the  said  deed  of  settlement ;  Together  with  all  contracts 
of  sale,  charters,  dispositions,  adjudications,  precepts  and  instru- 
ments of  sasine,  tacks,  and  other  writs  and  evidents,  rights,  title 
deeds,  and  securities  of  and  concerning  his  said  real  and  herit- 
able estate  hereby  disponed  and  conveyed:  And  also.  All  and 
Sundry  personal  or  moveable  debts  and  sums  of  money,  arrears  of 
rent,  feu  duties,  teind  duties  and  interest,  stock  in  the  Government 
or  parliamentary  funds,  stock  in  any  bank  or  banking  company,  and 
in  any  other  public  or  private  company,  horses,  cattle,  sheep,  or 
other  farming  stock,  crops  or  farm  produce,  implements  of  hus- 
bandry, household  furniture,  plate,  printed  books,  linens,  and  china, 
and  in  general  the  whole  personal  and  moveable  estate,  goods, 
funds,  and  effects,  wheresoever  situated,  pertaining  or  belonging  to 
the  said  A.  B.  at  his  decease,  vested  in  our  persons,  or  due  or 
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addebted  to  us  as  trustees  and  execntors  foresaid,  together  with  all 

bonds,  bills,  promissory  notes,  receipts,  accounts,  and  other  voachers 

and  instmctions  of  his  said  personal  or  moveable  estate,  funds  and 

effects;  with  entrt  as  at  the  date  of  the  said  A.  B/s  decease :  And  Entry. 

WE  OBLIGE  ourselves  to  infeft  ourselves,  the  said  C.  D.  and  E.  F.,  ^^F''*^^  *° 

and  the  said  J.  K.  and  J.  L.,  and  our  and  their  foresaids,  but  in 

trust  always  for  the  uses,  ends,  and  purposes  foresaid,  and  our 

and  their  assignees,  in  the  whole  lands  and  other  heritages  before 

disponed  (except  those  subjects  which  are  held  by  the  tenure  of 

burgage),  to  be  holden  a  me  vel  de  me,  and  in  the  whole  subjects 

before  disponed  which  are  held  by  the  tenure  of  burgage  to  be 

holden  of  her  Majesty  in  free  burgage :  AlND  we  resign  the  said  Besignatioii. 

whole  lands  and  other  heritages  (as  well  those  held  in  burgage  as 

those  not  held  in  burgage)  in  favour  of  ourselves  and  the  said  J.  K. 

and  J.  L.,  and  our  and  their  foresaids,  for  new  infeftment,  but  in 

TRUST  always  for  the  uses,  ends,  and  purposes  foresaid :  And  we  Assignation 

1  .  \  .         k  of  writs  and 

ASSIGN  the  writs;  Ain>  we  assign  the  rents:  And  we  grant  rents, 
warrandice,  but  that  from  our  own  proper  and  respective  facts  and  Warrandice, 
deeds  only :  And  we  consent  to  the  registration  hereof  for  pre-  Registration 

ox  clause. 

servation  and  execution.— In  witness  whereof,  etc. 

« 

Note. — ^A  minute  or  deed  of  assumption,  containing  a  simple 
nomination  and  assumption  of  new  trustees,  is  a  good  appointment. 
It  is  desirable,  however,  to  have  the  estate  formally  vested  in  the 
new  trustees  by  conveyance,  although  it  is  not  necessary  to  complete 
a  title  in  their  persons  until  the  original  appointment  has  been 
vacated. 

No.  XVn. — Factory  and  Commission  by  Trustees^  original  and 
assumed^  under  a  mutual  Trust  Settlement.  Power  to  manage 
heritable  estate^  etc. 

We,  C.  D.,  E.  F.,  and  G.  H.,  considering  that  by  mutual  Narrative. 

deed  of  settlement,  executed  by  the  deceased  A.  B.,  and  me,  the  ^tuai  tnwt^ 

said  C.  D.,  dated  the  day  of  ,  and  registered  ^^^^^f^i^^ 

in  the  Books  of  Council  and  Session  the  day  of  ,  ^^^f  "^ 

the  said  A.  B.  disponed,  assigned,  conveyed,  and  made  over 

to  and  in  favour  of  me,  the  said  C.  D.,  and  my  heirs  and  assignees, 
vol.  u.  2  H 
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Reciprocal 
conveyance. 


Becitalof 
porpoees  and 
powere; 


and  particu- 
larly a  power 
of  aesumption. 


Decease  of  one 
of  tiie  partieii, 
and  acceptance 
of  trust  by  the 
survivor. 


Assumption 
of  additional 
trustees; 


subject  to  the  conditions^  provbions,  and  others  therein  mentioned^ 
All  and  Sundry  lands^  tenements,  tacks,  heritages,  debts,  heritable 
and  moveable,  goods,  par,  sums  of  money,  stock-in-trade,  and  in 
general  the  whole  subjects  and  estate,  heritable  and  moveable,  real 
and  personal,  then  owing  and  belonging  to  him,  or  that  should  be 
owing  and  belonging  to  him  at  the  time  of  his  death,  with  the  whole 
rents,  interest,  profits  and  produce,  and  writings  and  title  deeds, 
evidents,  vouchers,  and  securities  of  the  same,  and  all  that  had  fol- 
lowed or  might  be  competent  to  follow  thereon :  And  in  like  man- 
ner, I,  the  said  C.  D.,  disponed,  assigned,  conyeted,  a^d  made 
OV£B  to  and  in  favour  of  the  said  A.  B.,  and  his  heirs  and 
assignees,  subject  to  the  conditions,  provisions,  and  others  therein 
mentioned,  All  and  Sundry  the  whole  subjects  and  estate,  heritable 
and  moveable,  real  and  personal,  then  owing  and  belonging,  or  which 
should  be  owing  and  belonging  to  me  at  my  death,  and  the  said 
A.  B.,  and  I,  the  said  C.  D.,  appointed  the  survivor  of  us  to  be  the 
sole  and  only  executor  and  universal  intromitter  of  the  first  de- 
ceaser :  And  it  was  thereby  deolabed  that  the  said  subjects  and 
estate  of  the  first  deceaser,  or  prices  and  proceeds  thereof,  if  sold 
or  realized,  should  be  held  and  applied  in  the  first  place  in  payment 
of  the  whole  just  and  lawful  debts,  and  of  the  sick-bed  and  funeral 
charges  of  the  first  deceaser,  and  in  the  second  place  the  residue 
and  remainder  thereof  should  be  held  and  applied  by  the  survivor 
for  the  purposes  and  in  the  manner  therein  menticmed,  as  the  said 
mutual  deed  of  settlement,  containing  power  to  the  survivor  of 
the  said  A.  B.  and  me,  the  said  C.  D»,  to  assume  any  other  person 
or  persons  as  trustee  or  trustees  along  with  or  in  succession  to  him, 
in  manner  therein  written,  in  itself  more  fully  bears :  And  whereas 
the  said  A.  B.  having  died  on  the  day  of  ,  I,  the 

said  C.  D.,  thereupon  accepted  of  the  office  of  trustee  and  executor 
conferred  on  me  by  the  said  mutual  deed  of  settlement,  obtained 
myself  confirmed  executor  to  him,  entered  into  possession  of  the 
said  trust  estate,  and  sold  and  realized  the  moveable  estate  and 
effects  of  the  said  A.  B.,  at  least  the  greater  part  thereof,  and  in- 
vested part  of  the  proceeds  thereof  in  heritable  property  as  directed 
by  the  said  mutual  deed  of  settlement,  the  titles  to  which  were 
taken  to  me  as  trustee  foresaid :  And  whereas,  in  virtue  of  the 
powers  conferred  on  me  by  the  said  mutual  deed  of  settlement,  I, 
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the  said  C.  D.,  nominated  and  appointed  us,  the  said  E.  F.  and 
6.  H.^  and  the  acceptors  and  survivors  and  acceptor  and  survivor  of 
us,  as  trustees  and  trustee  and  executor  along  with  me  for  execut- 
ing the  purposes  of  the  said  trust,  and  disponed  to  and  in  favour  a»d  convey- 
of  US,  the  said  C.  D.  and  G.  H.,  and  tlie  acceptors  and  survivors  trust  estate. 
and  acceptor  and  survivor  of  us,  and  to  the  heirs  of  the  last  sur- 
vivor, as  trustees  and  trustee  foresaid,  AU  and  Whole  the  whole 
heritable  and  moveable  trust  funds,  estate,  and  effects  of  every  kind 
and  description  vested  in  me,  the  said  C.  D.,  or  to  which  I  was  en- 
titled as  trustee  and  executor  foresaid,  conform  to  deed  of  assump- 
tion and  conveyance,  executed  by  me  upon  the  day  of  , 
upon  which  we  are  or  are  about  to  be  infeft:    Akd  whebeas  Besoiutionto 
we  have  considered  it  expedient  for  the  due  and  proper  management  factor. 
of  the  said  trust  estate  to  appoint  a  factor  under  us,  with  the  powers 
and  for  the  purposes  under  written,  and  have  accordingly  resolved 
to  appoint  M.  N.,  accountant  in                 ,  to  the  said  office :  And  ^f "?  uTS^pt 
now-  seeing  that  the  said  M.  N.  having  agreed  to  accept  of  the  '^^  to  find 
said  appointment,  AND  named  P.  Q.  as  his  cautioner,  with  whose 
sufficiency  we  are  fully  satisfied,  it  is  necessary  that  we  should 
execute  these  presents  in  manner  under  written :  THEREiFORE  we,  oiaiMe  of  ap- 

r  '  pointment 

the  said  C.  D.,  E.  F.,  and  G.  H.,  do  hereby  nominate,  consti- 
tute, and  APPOINT  the  said  M.  N.  to  be  our  factor,  hereby  giving,  Q»i^t  o' 
GRANTING,  and  COMMITTING  to  him  full  power  and  commission  for 
us,  and  in  our  names  as  trustees  and  executors  foresaid,  to  enter  into 
possession  of  the  trust  estate,  heritable  and  moveable,  of  the  said 
deceased  A.  B.,  to  realize  and  convert  into  money,  at  such  times 
and  in  such  manner  as  he  shall  deem  proper,  the  moveable  estate 
of  the  said  A.  B.,  in  so  far  as  not  already  realized,  and  to  uplift, 
receive,  and  discharge  the  prices  and  proceeds  therciof ;  to  collect, 
levy,  and  uplift  the  feu  duties,  ground-annuals,  rents,  maills,  and 
duties,  and  interest  and  annual  produce  of  the  said  heritable  estate, 
vested,  or  to  be  hereafter  vested,  in  us  as  trustees  foresaid,  and  that 
as  well  for  all  arrears  of  preceding  years  as  for  rents  yet  to  fall  due 
during  the  subsistence  of  this  factory ;  to  let  the  heritable  subjects, 
or  any  part  thereof,  at  such  rents,  for  such  periods,  and  on  such 
terms  as  he  may  deem  proper ;  to  input  and  output  tenants  there- 
from ;  to  grant,  execute,  and  deliver  all  receipts,  discharges,  and 
acquittances  requisite,  and  to  raise,  commence,  and  follow  forth  all 
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Factor  to 
apply  rents  in 
firat  instance 
in  pajrment  of 
necessary  out- 
lay, etc 


Net  proceeds 
to  be  applied 
in  payment  of 
debts. 


Surplns  to  be 
applied  as 
trustees  may 
appoint. 

Money  to  be 
deposited  in 
baok. 


Obligation 
by  factor  to 
account 


Oblip^ation  by 
cautioner. 


Factory  may 
be  recalled  by 
the  trustees. 


Begistration 
for  execution. 


actions,  suits,  and  diligences  necessary  in  the  premises,  and  to 
appear  for  and  defend  as  in  all  actions,  suits,  and  diligences  which 
may  be  brought  against  us  in  relation  thereto;  TO  apply  the 
arrears  so  to  be  received  by  him  from  the  said  heritable  subjects,  in 
keeping  the  same  in  repair,  in  insuring  the  buildings  thereon  against 
losses  by  fire  to  such  extent  as  he  shall  think  proper,  in  paying  and 
defraying  the  public  and  parochial  burdens,  and  the  feu  duties  and 
ground-annuals  payable  therefrom,  and  the  interest  of  the  debts  with 
which  the  same  or  any  part  thereof  may  be  burdened,  and  other  in- 
cidental charges :  And  the  balance  of  the  said  feu  duties,  ground- 
annuals,  rents,  and  others,  and  the  funds  arising  from  the  said 
personal  estate,  when  the  same  shall  have  been  realized,  and  the 
interest  and  produce  thereof  becoming  due  from  time  to  time,  shall 
be  applied,  in  the  first  place,  in  payment  of  the,  just  and  lawful 
debts  of  the  said  A.  B.,  so  far  as  not  already  paid ;  and  in  the 
SECOND  PLACE,  the  same  shall  be  paid  and  applied  for  the  purposes 
and  in  the  maimer  to  be  appointed  by  us  from  time  to  time ;  And 
UNTIL  such  purposes  shall  be  declared  by  us,  the  same  shall  be  depo- 
sited in  a  chartered  bank  for  safety ;  and  in  general  we  hereby  give, 
grant,  and  commit  to  our  said  factor  full  power  to  manage,  nego- 
tiate, and  transact  the  affairs  and  business  foresaid  as  fully,  freely, 
and  effectually  as  we  could  do  ourselves :  Hereby  ratifying  and 
obliging  ourselves  to  hold  firm  aU  and  whatever  acts  and  deeds  our 
said  factor  shall  lawfully  do  or  perform  in  virtue  of  these  presents : 
And  it  is  hereby  expressly  provided  and  declared  that  the 
said  M.  N.  shall  be  bound  and  obliged,  as  by  acceptance  hereof  he 
binds  and  obliges  himself,  and  his  heirs,  executors,  and  successors, 
to  hold  just  count  and  reckoning  with  us,  as  trustees  and  executors 
foresaid,  for  his  whole  actings  and  intromissions,  in  virtue  of  these 
presents :  And  the  said  P.  Q.  hereby  binds  himself,  and  his  heirs, 
executors,  and  successors,  all  jointly  and  severally  along  with  the 
said  M.  N.,  as  cautioners,  sureties,  and  full  debtors,  for  his  intromis- 
sions with  the  said  trust  estate :  Declaring  that  the  factory  shall 
remain  in  full  force  and  effect  until  recalled  by  a  writing  under  our 
hands,  which  we  hereby  expressly  reserve  full  power  to  ourselves  at 
any  time  to  do :  Consenting  to  the  registration  hereof  in  the  Books 
of  Council  and  Session,  or  others  competent,  therein  to  remain  for 
preservation,  and  that  all  legal  execution  necessary  may  pass  hereon 
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on  a  charge  of  six  days,  and  thereto  constituting 

our  procurators. — ^In 
witness  whereof,  etc. 

Note. — The  narrative  in  this  form,  as  well  as  in  those  which 
precede  and  follow  it,  has  been  varied,  so  as  to  exemplify  the  mode 
of  detailing  the  circumstances  and  events,  the  recital  of  which  is 
necessary  to  exhibit  the  title  of  the  granters. 

No.  XVIII. — Discharge  and  Ratification  by  residuary  Legatees 

under  a  Trust  Settlement. 

We,  E.  F.,  G.  H.,  and  M.  N.  \names  and  designations  of  Narrative 
residuary  legatees  or  benefi^ciaries']^  considering  that  by  trust  2^4*^°^^  . 
disposition  and  deed  of  settlement,  dated  the  day  of  ,  ^^^  appoint- 

■  ^  *  ^  '    ment  of  ezecU" 

and  recorded  in  the  Books  of  Council  and  Session  the  tors,  and  lead- 

ing purpcmes  of 

day  of  ,  the  now  deceased  A.  B.   of  X.  disponed,  the  trust; 

ASSIGNED,  CONYEYED,  and  MADE  OVER  to  and  in  favour  of 
P.  Q.,  K.  S.,  T.  U.,  and  the  acceptors,  etc.  [narate  the  terms 
of  the  disposition  to  trustees,  and  of  any  nomination  of  addir 
tional  trustees  J  or  recall  of  a  previous  appointment^  and  the  leading 
provisions  of  the  trusty  for  example^ — payment  of  debts  and  legacies, 
liferent  annuity  to  truster^s  widow,  and  residuary  bequest,  with  power 
of  advancement],  as  the  said  trust  disposition  and  deed  of  settlement, 
containing  a  nomination  by  the  said  A.  B.  of  the  said  trustees  as 
his. executors,  and  sundry  other  clauses,  in  itself  more  fully  bears  : 
And  whereas  the  said  A.  B.  deceased  upon  the         day  of  ,  decease  of 

survived  by  the  said  E.  B.,  his  widow,  and  by  us,  the  said  E.  F.,  acceptance  of 
G.  H.,  and  M,  N. ;  and  the  said  P.  Q.,  R.  S.,  and  T.  IT.  accepted  ' 
of  the  offices  conferred  upon  them  by  the  said  trust  disposition  and 
deed  of  settlement,  and  entered  upon  the  possession  and  manage- 
ment of  the  means  and  estate  thereby  conveyed,  and  paid  the  said 
A.  B.'s  just  and  lawful  debts  so  far  as  claimed  or  ascertained, 
and  his  sick-bed  and  funeral  charges,  and  the  said  legacies  :    And  fulfilment  of 

t  •  -I  T  i»  i?    i_         •  J    primary  pnr- 

WHEREAS  the  said  trustees  and  executors,  after  payment  ot  the  said  poses; 
debts,  and  sick-bed  and  f imeral  charges  and  legacies,  have  regularly 
made  payment  of  the  whole  annual  income  and  produce  of  the 
residue  of  the  means  and  estate  of  the  said  A.  B.  to  E.  B.,  his 
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and  that  tnu- 
tees  have  ad- 
vanced por- 
tions of  their 
sharett  of  rest- 
due  to  certain 
of  the  legatees. 

That  trustees 
have  accounted 
for  their  intro- 
missions. 


State  of 
balance. 


Subsumption . 

That  trustees 
have  paid  or 
accounted  for 
the  balances 
due  to  the 
respective 
legatees. 


Clause  of 
ratification 


and  discharge. 


widow,  up  to  the  term  of  ,  and  the  said  E.  B.  died 

on  the  day  of  [narating  what  has  been  already  done 

in  fulfilment  of  the  purposes  of  the  trustj  as  well  as  the  occurrence  of 
the  various  events^  as  deaths^  the  attainment  of  majority^  ete»j  upon 
which  the  distribution  of  the  whole  or  any  part  of  the  succession  is  da- 
pendent"] :  And  whebeas  the  said  trustees  and  executors  have,  in  vir- 
tue of  the  powers  committed  to  them  by  the  said  trust  disposition  and 
deed  of  settlement,  advanced  to  each  of  us,  the  said  £.  F.  and  G.  H^ 
to  account  of  our  provisions,  L.  ,  we  paying  interest  at  the  rate 
of  five  per  cent. :  Akd  whereas  the  said  trustees  and  execators 
have  submitted  to  us  full  and  accurate  accounts  of  their  intromissions 
with  the  said  estate,  and  the  annual  income  and  produce  thereof, 
FBOM  WHICH  IT  APPEABS  that  the  residue  of  the  said  means  and 
estate  amounts  to  the  sum  of  L.  ,  including  the  said  advances, 

and  the  interest  and  produce  so  far  as  not  accounted  for  as  aforesaid : 
And  now  seeing  that  we  have  examined  the  said  accounts  and  are 
satisfied  therewith,  and  the  said  P.  Q.,  R.  S.,  and  T.  U.,  as  trustees 
and  executors  foresaid,  have  now  or  formerly  advanced  and  paid  to 
or  accounted  for  to  each  of  us,  the  said  E.  F.,  G.  H.,  and  M.  N.,  the 
sum  of  L.  (including  in  the  shares  of  us,  the  said  E.  F.  and 

G.  H.,  the  sums  advanced  to  us  as  aforesaid),  being  our  one-  th 
part  or  share  of  the  said  residuary  fund,  amounting  as  aforesaid  to 
L.  ,  of  which  sums  so  paid  or  accounted  for,  we,  the  said  E.  F., 

G.  H.,  and  M.  N.,  do  hereby  acknowledge  the  receipt^  renouncing 
aU  exceptions  and  objections  to  the  contrary,  and  that  it  is  just  and 
proper  we  should  execute  these  presents  in  maimer  under  written  : 
Therefore  we,  the  said  E.  F.,  G,  H.,  and  M.  N.,  and  we  all  with 
joint  advice  and  consent,  for  our  several  and  respective  rights  and 
interests,  do  hereby  ratify,  approve  of,  and  confirm  the  whole 
accounts,  and  whole  actings,  transactions,  and  intromissions  of  the 
said  P.  Q.,  R,  S.,  and  T.  U.,  as  trustees  and  executors  foresaid,  in 
and  with  the  said  trust  funds  and  estate,  and  the  interest  and  pro- 
duce thereof,  or  in  any  way  relating  thereto :  And  we  do  hereby 
EXONER,  acquit,  and  discharge  the  said  P.  Q.,  R.  S.,  and  T.  IT, 
of  their  whole  actings,  transactions,  and  intromissions,  and  also  their 
whole  omissions  at  and  prior  to  the  date  hereof,  as  trustees  and 
executors  foresaid,  and  of  the  said  sums  so  paid,  as  in  full  to  us  of 
our  shares  of  the  said  residue  provided  to  us  by  the  said  trust  dis- 
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position  and  deed  of  settlement,  including  the  said  interest  and 
produce  up  to  the  date  hereof,  so  far  as  not  accounted  for  as  afore- 
said ;  and  also  of  the  said  trust  disposition  and  deed  of  settlement 
itself,  whole  clauses  and  provisions  therein  contained  in  our  favour, 
and  all  that  has  followed  or  may  be  competent  to  follow  thereon : 
Which  disghakge  ai^d  ratepication  we  bind  and  oblige  our-  Warrandice, 
selves,  for  our  respective  rights  and  interests,  to  warrant  at  all  hands 
and  against  all  mortals,  a^  law  will ;  as  also,  to  free  and  reUeve,  and 
harmless  and  skaithless  keep,  the  said  trustees  and  executors  of,  from, 
and  against  all  debts,  expenses,  or  claims  which  may  be  due  by  or 
made  against  them  as  such  trustees  and  executors  to  the  extent  of 
our  several  shares  and  proportions  of  interest  in  the  estate  of  the 
said  A.  B.  as  aforesaid :  And  we  consent  to  the  registration  hereof  Kegistr&tion 

olauBO. 

in  the  Books  of  Council  and  Session,  or  others  competent,  therein 
to  remain  for  preservation,  and  that  all  execution  necessary  may 
pass  upon  a  warrant  or  decree  to  be  interponed  hereto,  on  a  charge 
of  six  days ;  and  thereto  constitute 

our  procurators. — 
In  witness  whereof,  etc. 


%i^pnl\L 


4"  GEORGn  IV.  REGIS. 


Cap.  XCVm. 


An  Act  for  the  better  granting  of  Confirmations  in  Scotland. — [19th 

July  1823.] 

<<  Whereas  it  is  expedient  that  Provision  should  be  made  for  the 
better  granting  of  Confirmations  in  certain  Cases  in  Scotland;^* 
Be  it  therefore  enacted  by  the  Ejng's  most  Excellent  Majesty^  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual  and  Tem- 
poral,  and  Commons^  in  this  present  Parliament  assembled^  and  by 
the  Authority  of  the  same,  That  from  and  after  the  passing  of  this 
Act,  in  all  Cases  of  Intestate  Succession,  where  any  Person  or  Per- 
sons, who,  at  the  Period  of  the  Death  of  the  Intestate,  being  Next 
of  E[in,  shall  die  before  Confirmation  be  expede,  the  Riirht  of  such  Bigi^t  to  Cou- 

'        .  .  .  .  firmationto 

Next  of  Ean  shall  transmit  to  his  or  her  Representatives,  so  that  traosmit  to  Be- 

presentativos. 

Confirmation  may  and  shall  be  granted  to  such  Representatives,  in 
the  same  Manner  as  Confirmations  might  have  been  granted  to  such 
Next  of  Kin  inmiediately  upon  the  Death  of  such  Intestate. 

n.  And  be  it  further  enacted,  That  from  and  after  the  First  p?'*^  ^J*^" 

'  late  Caution 

Day  of  January  One  thousand  eight  hundred  and  twenty-four,  to  be  found. 
Caution  shall  not  be  required  to  be  found  by  Executors  Nominate ; 
and  in  all  other  Cases  the  Court  granting  Confirmation  shall  fix 
the  Amount  of  the  Sum  for  which  Caution  shall  be  found  by  the 
Person  or  Persons  to  whom  Confirmation  shall  be  granted,  not  ex- 
ceeding the  Amount  confirmed. 
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Partial  Con-  HI.  And  be  it  further  enacted,  That  from  and  after  the  First 

firmation  *<>  ^^ 

cease.  Day  of  January  One  thousand  eight  hundred  and  twentj-four, 

.  every  Person  requiring  Confirmation  shall  confirm  the  whole 
Moveable  £state  of  a  deceased  Person  known  at  the  Time,  to  which 
such  Person  shall  make  Oath :  Provided  always,  that  it  shall  and 
may  be  lawful  to  eik  to  such  Confirmation  any  Part  of  such  Estate 
that  may  afterwards  be  discovered,  provided  the  whole  of  such 
Estate  so  discovered  shall  be  added,  upon  Oath  as  aforesaid :  Pro- 
vided nevertheless,  that  nothing  herein  contained  shall  affect  or 
alter  the  Provision  made  with  respect  to  special  Assignations  by  an 

Scotch  Act,  Act  of  the  Scottish  Parliament,  made  in  the  year  One  thousand  six 
hundred  and  ninety,  intituled  Act  anent  the  Confirmation  of  Testa- 
ments. 

In  cases  of  rV.  Provided  further,  and  be  it  enacted.  That  in  the  Case  of 

Executor  8  Cre-  ^  . 

ditor,  Confiiv     Confirmation  by  Executor's  Creditor,  such  Confirmation  may  be 

mation  to  be 

granted.  Umited  to  the  Amount  of  the  Debt  and  Sum  confirmed  to  which 

such  Creditor  shall  make  Oath :  Provided  always,  that  Notice  of 
every  Application  for  Confirmation  by  any  Executor's  Creditor 
shall  be  inserted  in  the  Edinburgh  Gazette^  at  least  ODoe,  immediately 
after  such  Application  dhall  be  made ;  in  Evidence  whereof,  a  Copy 
of  the  Gazette  in  which  such  Notice  shall  have  been  inserted  shall 
be  produced  in  Court  before  any  such  Confirmation  shall  be  further 
proceeded  in. 


18°  VICTORLa:  REGINJE. 


Cap.  XXm. 


An  Act  to  alter  in  certain  respects  ythe  Law  of  Intestate  Moveable 
Succession  in  Scotland. — \iblh  May  1855.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  Autho- 
rity of  the  same,  as  follows : 
The  Issue  of  a  I.  In  all  Cases  of  Intestate  Moveable  Succession  in  Scotland 
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accruing  after  the  passing  of  this  Act,  where  any  Person  who,  had  mdeoeasing 
he  survived  the  Intestate,  would  have  been  among  his  Next  of  Kin,  shau  come  in 
shall  have  predeceased  such  Intestate,  the  lawful  Child  or  Children  their  Parent  in 
of  such  Person  so  predeceasing  shall  come  in  the  Place  of  such  to  an  intesute. 
Person,  and  the  Issue  of  any  such  Child  or  Children,'  or  of  any 
Descendant  of  such  Child  or  Children,  who  may  in  like  Manner 
have  predeceased  the  Intestate,  shall  come  in  the  Place  of  lus  or 
their  Parent  predeceasing,  and  shall  respectively  have  Right  to  the 
Share  of  the  Moveable  Estate  of  the  Intestate  to  which  the  Parent 
of  such  Child  or  Childr^i  or  of  such  Issue,  if  he  had  survived  the 
Intestate,  would  have  been  entitled :  Provided  always,  that  no  Re- 
presentation shall  be  admitted  among  Collaterals  after  Brothers  and 
Sisters  Descendants,  and  that  the  surviving  Next  of  Kin  of  the 
Intestate  claiming  the  OiSce  of  Executor  shall  have  exclusive  Right 
thereto,  in  preference  to  the  Children  or  other  Descendants  of  any 
predeceasing  Next  of  Kin,  but  that  such  Children  or  Descendants 
shall  be  entitled  to  Confirmation  when  no  Next  of  Kin  shall  com- 
pete for  said  Office. 

n.  Where  the  Person  predeceasing  would  have  been  the  Heir  Jame  of  pre- 

doooasinf  Hwiy 

in  Heritage  of  an  Intestate  leaving  Heritable  as  well  as  Moveable  succeeding  to 
Estate  had  he  survived  such  Intestate,  lus  Child,  being  the  Heir  in  Heritage  may 
Heritage  of  such  Intestate,  shall  be  entitled  to  collate  the  Heritage  ^ertssuenot 
to  the  effect  of  claiming  for  himself  alone,  if  there  be  no  other  ^ot  ooiiatSg  " 
Issue  of  the  Predeceaser,  or  for  himself  and  the  other  Issue  of  the  ^t'of m!o^ 
Predeceaser,  if  there  be  such  other  Issue,  the  Share  of  the  Move-  jj^^^^be- 
able  Estate  of  the  Intestate  which  might  have  been  claimed  by  the  o72^ri^^** 
Predeceaser  upon  Collation  if  he  had  survived  the  Intestate ;  and  ^<?  Shar© 
Dau£^hters  of  the  Predeceaser,  beinir  Heirs  Portioners  of  the  In-  would  have 

^^  .  .  .      taken  on  Col- 

testate,  shall  be  entitled  to  collate  to  the  like  Effect ;  and  where,  in  lation. 

the  Case  aforesaid,  the  Heir  shall  not  collate,  his  Brothers  and 

Sisters,  and  their  DescendantS|in  their  Place,  shall  have  Right  to  a 

Share  of  the  Moveable  Estate  equal  in  Amount  to  the  Excess  in 

Value  over  the  Value  of  the  Heritage  of  such  Share  of  the  whole 

Estate,  Heritable  and  Moveable,  as  their  predeceasing  Parent  had 

he  survived  the  Intestate  would  have  taken  on  Collation. 

HI.  Where  any  Person  dying  Intestate  shall  predecease  his  Father  to  suc- 

^  C^.   ,  ^         ceed  to  Extent 

Father  without  leaving  Issue,  his  Father  shall  have  Right  to  One  of  One  Half 

Tfc       -I  when  no  Issue. 

Half  of  his  Moveable  Estate,  in  preference  to  any  Brothers  or 
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WharaFaUMT 
has  prede- 
ceased, Mother 
tosuooeed  to 
Extent  of  One 
Thiid. 


Snocession 
by  Brothers 
and  Bisters 
uterine. 


On  a  Wife 
predeceasing 
her  Hnsband, 
her  Represen- 
tatives to  have 
no  Claim  on 
the  Goods  in 
Communion. 


Not  to  affect 
Bights  of 
Spouses  on 
Dissolution  of 
Marriage  in 
certain  Cases. 


Part  of  Act  of 
Parliament  of 
Scotland,  1617, 
c  14,  repealed. 


luterpretation 
of  Terms. 


SiBters  or  their  Descendants  who  may  have  survived  such    In- 
testate. 

IV.  Where  an  Intestate  dying  without  leaving  Issae,  whose 
Father  has  predeceased  him,  shall  be  survived  by  his  Mother,  she 
shall  have  Right  to  One  Third  of  his  Moveable  Estate,  in  prefer- 
ence to  his  Brothers  and  Sisters  or  their  Descendants,  or  other 
Next  of  Ean  of  such  Intestate. 

v.  Where  an  Intestate  dying  without  leaving  Issue,  whose 
Father  and  Mother  have  both  predeceased  him,  shall  not  leave  any 
Brother  or  Sister  german  or  consanguinean,  nor  any  Descendant  of 
a  Brother  or  Sister  german  or  consanguinean,  but  shall  leave 
Brothers  and  Sisters  uterine,  or  a  Brother  or  Sister  uterine,  or  any 
Descendant  of  a  Brother  or  Sister  uterine,  such  Brothers  and  Sisters 
uterine  and  such  Descendants  in  place  of  their  predeceasing  Parait 
shall  have  Right  to  One  Half  of  his  Moveable  Estate. 

VI.  Where  a  Wife  shall  predecease  her  Husband,  the  Next  of 
Kin,  Executors,  or  other  Representatives  of  such  Wife,  whether 
testate  or  intestate,  shall  have  no  Right  to  any  Share  of  the  Goods 
in  Communion,  nor  shall  any  Legacy  or  Bequest  or  Testamentaiy 
Disposition  thereof  by  such  Wife  affect  or  attach  to  the  said  Goods 
or  any  Portion  thereof. 

Vn.  Where  a  Marriage  shall  be  dissolved  before  the  Lapse  of 
a  Year  and  a  Day  from  its  Date,  by  the  Death  of  One  of  the 
Spouses,  the  whole  Rights  of  the  Survivor  and  of  the  Representa- 
tives of  the  Predeceaser  shall  be  the  same  as  if  the  Marriage  had 
subsisted  for  the  Period  aforesaid. 

Vin.  So  much  of  an  Act  of  the  Parliament  of  Scotland  passed 
in  the  Year  One  thousand  six  hundred  and  seventeen,  and  intituled 
Anent  Executors^  as  allows  Executors  Nominate  to  retain  to  their 
own  Use  a  Third  of  the  Dead's  Part  in  accounting  for  the  Move- 
able Estate  of  the  Deceased,  is  hereby  repealed,  and  Executors 
Nominate  shall,  as  such,  have  no  Right  to  any  Part  of  the  said 
Estate. 

IX.  The  Words  ^^  Intestate  Succession  "  shall  mean  and  include 
Succession  in  Cases  of  partial  as  well  as  of  total  Intestacy ;  '^  In- 
testate "  shall  mean  and  include  every  Person  deceased  who  has  left 
undisposed  of  by  Will  the  whole  or  any  Portion  of  the  Moveable 
Estate  on  which  he  might,  if  not  subject  to  Incapacity,  have  tested; 
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"Moveable  Estate"  shall  mean  and  include  the  whole  free  Move- 
able Estate  on  which  the  Deceased,  if  not  subject  to  Incapacity, 
might  have  tested,  undisposed  of  by  Will,  and  any  Portion  thereof 
so  undisposed  of. 


21°  &  22«  VICTORL^E  REGIN^. 

Cap.  LVI. 

An  Act  to  amend  the  Law  relating  to  the  Confirmation  of  Executors 
in  Scotland,  and  to  extend  over  all  Parts  of  the  United  Kingdom 
the  Effect  of  such  Confirmationy  and  of  Grants  of  Probate  and 
Administration* — [23d  July  1858.] 

Whereas  it  is  expedient  to  amend  the  Law  relating  to  the  Con- 
firmation of  Executors  in  Scotland^  and  to  extend  over  the  United 
Kingdom  the  Effect  of  such  Confirmation,  and  of  Grants  of  Pro- 
bate and  Administration :  Be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  Authority  of  the  same,  as  follows  : 

I.  From  and  after  the  Twelfth  Day  of  November  One  thousand  Practice  of 

.^  ,  ,  raising  Edicts 

eight  hundred  and  fifty-eight,  the  Practice  of  raising  Edicts  of  ofExecutry 
Executry  before  the  Commissary  Courts  in  Scotland^  for  the  De- 
cerniture  of  Executors  to  deceased  Persons,  shall  cease,  and  it  shall 
not  be  competent  to  any  Person  to  obtain  himself  decerned  Executor 
in  virtue  of  any  such  Edict  raised  subsequently  to  the  Date  afore- 
said. 

II.  From  and  after  the  Date  aforesaid  every  Person  desirous  of  Petition  to 

•^  Commiraary  to 

being  decerned  Executor  of  a  deceased  Person  as  Disponee,  Next  beeubstituted. 
of  Kin,  Creditor,  or  in  any  other  Character  whatsoever  now  com- 
petent, or  of  having  some  other  Person,  possessed  of  such  Character, 
decerned  Executor  to  a  deceased  Person,  shall,  instead  of  applying, 
as  heretofore,  for  an  Edict  of  Executry  from  the  Commissary,  pre- 
sent a  Petition  to  the  Commissary  for  the  Appointment  of  an 
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Fonn  of  Peti- 
tion as  in 
Schedule  (A.) 


To  whom 
Petition  to  be 
presented. 


Mode  of  inti- 
mating Peti- 
tion. 


Certificate  of 
Intimation  of 
Petition. 


Additional 
Intimation  of 


Executor,  which  Petition  shall  be  in  the  Form  as  nearly  as  may  be 
of  the  Schedule  (A.)  hereunto  annexed,  and  shall  be  subscribed  by 
the  Petitioner  or  by  his  Agent. 

m.  Such  Petition  shall  be  presented  to  the  Commissary  of  the 
County  wherein  the  Deceased  died  domiciled,  and  in  the  Cajse  of 
Persons  dying  domiciled  furth  of  Scotland^  or  without  any  fixed  or 
known  Domicile,  having  Personal  or  Moveable  Property  in  Scotlandj 
to  the  Commissary  of  Edinburgh. 

IV.  Every  such  Petition,  in  place  of  being  published  at  the 
Kirk-door  and  Market  Cross,  as  Edicts  of  Executry  have  been  in 
use  to  be  published,  shall  be  intimated  by  the  Commissary  Clerk 
affixing  on  the  Door  of  the  Commissary  Court  House,  or  in  some 
conspicuous  Place  of  the  Court  and  of  the  Office  of  the  Commissary 
Clerk,  in  such  Manner  as  the  Commissary  may  direct,  a  full  Copy 
of  the  Petition,  and  by  the  Keeper  of  the  Secord  of  Edictal  Cita- 
tions at  Edinburgh  inserting  in  a  Book,  to  be  kept  by  him  for  that 
Purpose,  the  Names  and  Designations  of  the  Petitioner  and  of  the 
deceased  Person,  the  Place  and  Date  of  his  Death,  and  the  Charac- 
ter in  which  the  Petitioner  seeks  to  be  decerned  Executor,  which 
Particulars  the  Keeper  of  the  Record  of  Edictal  Citations  shall 
cause  to  be  printed  and  published  weekly,  along  with  the  Abstracts 
of  the  Petitions  for  General  and  Special  Services,  in  the  Form  of 
Schedule  (B.)  hereunto  annexed ;  Provided  always,  that  to  enable 
the  Keeper  of  the  Record  of  Edictal  Citations  to  make  such  Publi* 
cation,  the  Commissaxy  Clerk  shall  transmit  to  hinn  the  said  Parti- 
culars, and  to  enable  the  Commissary  Clerk  to  grant  the  Certificate 
after  mentioned,  the  Keeper  of  the  Record  of  Edictal  Citati^ms 
shall  transmit  to  the  Commissary  Clerk  a  Copy,  certified  by  the 
said  Keeper,  of  the  printed  and  published  Particulars,  all  in  such 
Form  and  Maimer  and  t)n  Payment  of  such  Fees  as  the  Court  of 
Session  by  Act  of  Sederunt  may  direct. 

V.  The  Commissary  Clerk,  after  receiving  the  certified  Copy 
of  the  printed  and  published  Particulars,  shall  forthwith  cerdfy  on 
the  Petition  that  the  same  has  been  intimated  and  published,  in 
Terms  of  the  Provisions  of  this  Act,  in  the  Form  of  Schedule  (C.) 
hereunto  annexed,  and  such  Certificate  shall  be  sufficient  Evidence 
of  the  Facts  therein  set  forth:  Provided  always,  that  where  a 
Second  Petition  for  Confirmation  is  presented  in  reference  to  the 
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same  Personal  Estate,  the  Commissaiy  shall  direct.  Intimation  of  Petition  in  cer- 
such  Petition  to  be.  made  to  the  Party  who  presented  the  First 
Petition. 

VI.  On  the  Expiration  of  Nine  Days  after  the  Commissary  Procedure  <m 
Clerk  shall  have  certified  the  Intimation  and  Publication  of  a  Peti- 
tion for  the  Appointment  of  an  Executor  as  aforesaid,  the  same 
may  be  called  iu  Court,  and  an  Executor  decerned,  or  other:  Pro- 
cedure may  take  place  according  to  the  Forms  now  in  use  in  case 
of  Edicts  of  Executry,  and  with  the  like  Force  and  Effect ;  and 
Decree  Dative  may  be  extracted  on  the  Expiration  of  Three  lawful  Decree  Dative. 
Days  after  it  has  been  pronoimced,  but  not  sooner :    Provided  Proviso  aa  to 
always,  that  nothing  herein  contained  shall  alter  or  affect  the  Law 
as  to  Executors  finding.  Caution ;  and  that  Bonds  of  Caution  for 
Executors  may  be  partly  printed  and  partly  written. 

Vn.  Provided  always,  That  nothing  hereiiv-before  contained  Not  to  affect 

•^  ^  ,  present  Proce- 

shall  alter  or  affect  the  Course  of  Procedure  now  in  use  before  the  dure. 
Commissaries  in  Confirmations  of  Executors  Nominate. 

Vni.  Inventories  of  Personal  Estates  of  deceased  Persons  and  Where  inven- 

.  •       tones,  etc., 

relative  Testamentary  Writings  may  be  given  up  and  recorded  in,  may  be  re- 

and  Confirmations  may  be  granted  and  issued  by,  any  Commis-  confirmations 

sary  Court  to  which  it  is  competent  to  apply  in  virtue  of  the  Pro-  ™*^^ 
visions  of  this  Act  for  the  Appointment  of  an  Executor  Dative  to 
the  Deceased. 

IX.  From  and  after  the  Date  aforesaid  it  shall  be  competent  to  inventory  may 
include  in  the  Inventory  of  the  Personal  Estate  and  Effects  of  any  gonai  Estate 
Person  who  shall  have  died  domiciled  in  Scotland  any  Personal  ofUmted 
Estate  or  Effects  of  the  Deceased  situated  in  England  or  in  Ireland^  ^^8^™- 

or  both :  Provided  that  the  Person  applying  for  Confirmation  shall 
satisfy  the  Commissary,  and  that  the  Commissary  shall  by  his  In- 
terlocutor find  that  the  Deceased  died  domiciled  in  Scotland^  which 
Interlocutor  shall  be  conclusive  Evidence  of  the  Fact  of  Domicile  : 
Provided  also,  that  the  Value  of  such  Personal  Estate  and  Effects 
situated  in  England  or  Ireland  respectively  shall  be  separately  stated 
in  such  Inventory,  and  such  Inventory  shall  be  impressed  with  a 
Stamp  corresponding  to  the  entire  Value  of  the  Estate  and  Effects 
included  therein,  wheresoever  situated  within  the  United  Ejngdom. 

X.  Confirmations  shall  be  in  the  Form,  or  as  nearly  as  may  be  Form  and 
in  the  Form,  of  Schedules  (D.)  and  (E.)  hereunto  annexed ;  and  finnations. 
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^ 


Oatha,  before 
whom  to  be 
taken. 


Confirmation 

froduoed  in 
Vobaie  Court 
of  England, 
and  s^ed, 
to  have  the 
Effect  of  Pro- 
bate or  Admi- 
nistration. 


Confirmation 
produced  in 
Probate  Court 
of  Dublin, 
and  sealed, 
to  haye  the 
Effect  of  Pro- 
bate or  Admi- 
nistration. 


Probate  or 
Letters  of  Ad- 
ministration 


such  Confirmations  shall  have  the  same  Force  and  EfiFect  with  the 
like  Writs  framed  in  Terms  of  the  Acts  of  Sederunt  passed  on  the 
Twentieth  December  One  thousand  eight  hundred  and  twenty-thiee 
and  the  Twenty-fifth  February  One  thousand  eight  hundred  and 
twenty-four,  or  at  present  in  use. 

XT.  Oaths  and  Affirmations  on  Inventories  of  Personal  Estates 
given  up  to  be  recorded  in  any  Commissary  Court  may  be  taken 
either  before  the  Commissary  or  his  Depute,  or  the  Commissary 
Clerk  or  his  Depute,  or  before  any  Commissioner  appointed  by  the 
Commissary,  or  before  any  Magistrate  or  Justice  of  the  Peace 
within  the  United  Kingdom  or  the  Colonies,  or  any  British  Consnl. 

Xn.  From  and  after  the  Date  aforesaid,  when  any  Confirmar 
tion  of  the  Executor  of  a  Person  who  shall  in  manner  aforesaid  be 
found  to  have  died  domiciled  in  Scotland^  which  includes,  .besides 
the  Personal  Estate  situated  in  Scotland^  also  Personal  Estate  situ- 
ated in  England,  shall  be  produced  in  the  Principal  Coiirt  of  Pro- 
bate in  England,  and  a  Copy  thereof  deposited  with  the  B^istrar, 
together  with  a  certified  Copy  of  the  Interlocutor  of  the  Commissarj 
finding  that  such  deceased  Person  died  domiciled  in  Scotland,  saeh 
Confirmation  shall  be  sealed  with  the  Seal  of  the  said  Court,  and 
returned  to  the  Person  producing  the  same,  and  shall  thereafter 
have  the  like  Force  and  Effect  in  England  as  if  a  Probate  or  Letters 
of  Administration,  as  the  Case  may  be,  had  been  granted  by  the 
said  Court  of  Probate. 

Xm.  From  and  after  the  Date  aforesaid,  where  any  Confirma- 
tion of  the  Executor  of  a  Person  who  shall  so  be  found  to  have 
died  domiciled  in  Scotland,  which  includes,  besides  the  Personal 
Estate  situated  in  Scotland,  also  Personal  Estate  situated  in  Ireland, 
shall  be  produced  in  the  Court  of  Probate  in  Dublin,  and  a  Copy 
thereof  deposited  with  the  Registrar,  together  with  a  certified  Copy 
of  the  Interlocutor  of  the  Commissary  finding  that  such  deceased 
Person  died  domiciled  in  Scotland,  such  Confirmation  shall  be  sealed 
with  the  Seal  of  the  said  Court,  and  returned  to  the  Person  pro- 
ducing the  same,  and  shall  thereafter  have  the  like  Force  and  Effect 
in  Ireland  as  if  a  Probate  or  Letters  of  Administration,  as  the  Case 
may  be,  had  been  granted  by  the  said  Court  of  Probate  in  DubUn. 

XIV.  From  and  after  the  Date  aforesaid,  when  any  Probate 
or  Letters  of  Administration  to  be  granted  by  the  Court  of  Probate 
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in  England  to  the  Executor  or  Administrator  of  a  Person  who  shall  produced  in 

,  ,  Comuiissary 

be  therein,  or  by  any  Note  or  Memorandum  written  thereon  signed  Court,  and 
by  the  proper  Officer,  stated  to  have  died  domiciled  in  Englandj  have  Effect  of 
or  by  the  Court  of  Probate  in  Ireland  to  the  Executor  or  Admini- 
strator of  a  Person  who  shall  in  like  Manner  be  stated  to  have  died 
domiciled  in  Ireland^  shall  be  produced  in  the  Commissary  Court  of 
the  County  of  Edinburghj  and  a  Copy  thereof  deposited  with  the 
Commissary  Clerk  of  the  said  Court ;  the  Commissary  Clerk  shall 
endorse  or  write  on  the  Back  or  Face  of  such  Grant  a  Certificate 
in  the  Form  as  near  as  may  be  of  the  Schedule  (F.)  hereunto 
annexed ;  and  such  Probate  or  Letters  of  Administration,  being 
duly  stamped,  shaU  be  of  the  like  Force  and  Effect  and  have  the 
same  Operation  in  Scotland  as  if  a  Confirmation  had  been  granted 
by  the  said  Court. 

XV.  In  any  of  the  aforesaid  Cases  where  the  deceased  Person  For  securing 

^  ,  the  Stamp 

shall  be  stated  in  or  upon  the  Probate  or  Letters  of  Administration  Butiea,  Pro- 
to  have  been  domiciled  in  England  or  in  Ireland^  as  the  Case  may  be  deemed 
be,  such  Probate  or  Letters  of  Administration  shall,  for  the  Purpose  the  Property 
of  securing  the  Payment  of  the  full  and  proper  Stamp  Duties,  be  Kingdom. 
deemed  and  considered  to  be  granted  for  and  in  respect  of  the 
whole  of  the  Personal  and  Moveable  Estate  and  Effects  of  the  De- 
ceased in  the  United  Kingdom,  within  the  Meaning  of  the  Act  of 
Parliament  passed  in  the  Fifty-fifth  Year  of  the  Eeign  of  King 
George  the  Third,  Chapter  One  hundred  and  eighty-four,  and  of 
all  other  Acts  of  Parliament  granting  or  relating  to  Stamp  Duties 
on  Probates  and  Letters  of  Administration  in  England  and  Ireland 
respectively  ;  and  the  Affidavit  required  by  Law  to  be  made  on 
applying  for  Probate  or  Letters  of  Administration  in  England  or 
Ireland  as  to  the  Value  of  the  Estate  and  Effects  of  the  Deceased ; 
and  also  where  the  Commissary  shall  in  manner  aforesaid  find  that  inventory  to 
the  Deceased  was  domiciled  in  Scotland^  the  Inventory  required  by  such  Property. 
Law  to  be  exhibited  and  recorded  in  the  proper  Commissary  Court 
in  Scotland  before  obtaining  Confirmation,  or  intromitting  with  or 
entering  upon  the  Possession  or  Management  of  the  Personal  or 
Moveable  Estate  or  Effects  of  the  Deceased  in  Scotland^  shall 
respectively  extend  to  and  include  the  whole  of  the  Personal  and 
Moveable  Estate  of  the  deceased  Person  in  the  United  Kingdom, 
and  the  Value  thereof ;  and  the  Stamp  Duties  for  the  Time  being 
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ProTifflons  of 
former  Acts  to 
apply  to  the 
Probates,  Let- 
iers  of  Admini- 
stratioD,  and 
Inventories 
mentioned  in 
this  Act. 


Affidavit  as  to 
Domicile  to  bo 
made  on  apply- 
ing for  Probate 
or  Administra- 
tion. 


chargeable  on  Probates  and  Letters  of  Administratioii  and  on  In- 
ventories respectively  shall  be  chargeable  upon  any  Probate  or 
Letters  of  Administration  to  be  granted,  and  any  Inventory  to  be 
exhibited  and  recorded  as  aforesaid  respectively,  for  and  in  respect 
of  the  whole  of  the  Personal  and  Moveable  Estate  and  Elffects  of 
the  Deceased  in  the  United  Songdom  and  the  Yalne  thereof ;  and 
the  said  Affidavit  shall  also  separately  specify  the  Value  of  the  said 
Estate  and  Effects  in  Scotland. 

«     XYL  For  the  Purpose  aforesaid,  and  also  for  granting  Relief 
where  too  high  a  Stamp  Duty  shall  have  been  paid  on  any  such 
Probate  or  Letters  of  Administration,  or  Inventory,  the  Provisions 
contained  in  Sections  Forty,  Forty-one,  Forty-two,  andForty-lJiree^ 
of  the  said  Act  passed  in  the  Fifty-fifth  Year  of  his  Majesty  King 
George  the  Third,  relating  to  Probates  and  Letters  of  Administra- 
tion granted  in  Englandj  and  the  like  Provisions  in  the  Act  passed 
in  the  Fifty-sixth  Year  of  the  said  King,  Chapter  Fifty-six,  relat- 
ing to  Probates  and  Letters  of  Administration  granted  in  Irelandy 
and  the  Provisions  contained  in  the  Act  passed  in  the  Forty-eighth 
Year  of  the  said  King,  Chapter  One  hundred  and  Forty-nine,  relat- 
ing to  Inventories  in  Seotlandy  and  also  all  other  Provisions  contained 
in  the  said  Acts  respectively,  or  in  any  other  Act  or  Acts  relating  to 
Probates  and  Letters  of  Administration  and  Inventories  respectively, 
shall  apply  to  the  Probates  and  Letters  of  Administration  to  which 
Effect  is  given  by  this  Act,  and  to  the  whole  of  the  Personal  and 
Moveable  Estate  of  the  Deceased  for  or  in  respect  of  which  the 
same  shall,  in  pursuance  of  this  Act,  be  deemed  to  be  granted,  where- 
soever situate  in  the  United  Kingdom ;  and  also  to  the  Inventories 
in  which  the  whole  of  the  Personal  and  Moveable  Estate  of  the 
Deceased,  wheresoever  situate  in  the  United  Kingdom,  ought,  in 
pursuance  of  this  Act,  to  be  included,  in  as  full  and  ample  a  Man- 
ner as  if  all  such  Provisions  were  herein  enacted  in  reference  to  such 

Probates,  Letters  of  Administration,  and  Inventories  respectively. 

f>  

XVII.  Provided,  That  in  any  Case  where,  on  applying  for 
Probate  or  Letters  of  Administration,  it  shall  be  required  to  be 
stated  as  aforesaid  that  the  Deceased  was  domiciled  in  England  or 
in  Irelandy  the  Affidavit  so  as  aforesaid  required  by  Law  shall 
specify  the  Fact  according  to  the  Deponent's  Belief,  which  shall 
be  sufficient  to  authorize  the  same  to  be  so  stated  in  or  upon  the 
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Probate  or  Letters  of  Administration ;  Provided  also,  that  any  such 
Statement,  and  the  Interlocutor  of  the  Commissary  finding  that  the 
Deceased  was  domiciled  in  Seotlandy  shall  be  Evidence,  and  have 
effect  for  the  Purposes  of  this  Act  only. 

XV  111.  It  shall  be  competent  to  the  Court  of  Session,  and  they  Acts  of  Sede- 
are  hereby  authorized  and  required,  from  Time  to  Time,  to  pass  '^r 
such  Acts  of  Sederunt  as  shall  be  necessary  and  proper  for  regulat-  Turpo^ot^ 
ing  in  all  respects  the  Proceedings  under  this  Act  before  the  Com-        ^^^ 
missary  of  Edinburgh  and  other  Commissaries  in  Scotland^  and 
following  out  the  Purposes  of  this  Act,  and  also  the  Fees  to  be  paid 
to  Agents  before  the  said  Courts,  and  to  the  Commissary  Clerks 
and  other  Officers  of  Court,  and  the  Expense  of  Publication  of 
Petitions. 

XIX.  All  former  Acts,  and  Acts  of  Sederunt  made  in  virtue  Former  Acts 
thereof,  so  far  as  inconsistent  with  the  present  Act,  are  hereby  re-  repealed  if  in- 
pealed  ;  and  this  Act  may  be  amended  or  repealed  by  any  Act  to  this  Act 

be  passed  during  the  present  Session  of  Parliament,  and  may  be 
cited  as  the  "  Confirmation  and  Probate  Act,  1858." 

XX.  The  Word  "  Commissary  "   shall  include  Commissary  interpretation 
Depute,  and  the  Term  '^Commissary  Clerk"  shall  include  Com- 
missary Clerk  Depute. 


SCHEDULES  to  which  the  foregoing  Act  refers. 

Schedule  (A.) 
Form  of  a  Petition  for  Appointment  of  an  Executor  to  a  deceased 

Person. 

Unto  the  Honourable  the  Commissary  of  [specify  the  Countyjj  the 
Petition  of  A,  B,  [here  name  and  design  the  Petitioner']  ; 

Humbly  sheweth. 
That  the  late  C  D.  [here  name  and  design  the  deceased  Person 
to  whom  an  Executor  is  sought  to  be  anointed]  died  at  [specify 
Place]  on  or  about  the  [specify  Date]^  and  had  at  the  Time  of  his 
Death  his  ordinary  or  principal  Domicile  in  the  County  of  [specify 
County y  or  "  f urth  of  Scotland,"  or  "  without  any  fixed  Domicile," 
or  "  without  any  known  Domicile,"  as  the  Case  may  be\. 
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That  the  Petitioner  is  the  only  Sod  and  Next  of  Kin  [or 
what  other  RdatUmMpy  Charaeier,  or  TtiU  ike  Pdiiumer  ka9, 
him  Right  to  appfyfor  the  AppoitUmemi  of  Executor"]. 


May  it  theief ore  pkaae  your  Loidahip  to  decern  the  PetitioDer 
Executor  DatiTc  qui  Next  of  Kin  to  the  said  C  />.  [or 
state  the  other  Charaeter  in  which  the  Petiticmer  cltnms  to  ie 
appointed  Exeeuior\. 

According  to  Justice,  etc 

[Signed  by  the  Petitioner  or  his  AgenL] 

SCEUSDULE  (B.) 

Roll  of  Petitions  for  theAppointment  of  Executors  in  Commissary 

Courts  in  Scotland, 


Coantj. 

Name  and  DasigDa- 
tion  of  Petitioner. 

Title  of 
Petitioner. 

Name  and  Design*- 
tion  of  Defunct 

Place  and  Bate 
of  Death. 

Edinburgh. 

A,  A,  Writer  in 
Edinburgh. 

Next  of 
Kin 

C,  D,j  Merchant 
in  Edinburgh. 

No    Greorge 
Street,  Edin- 
burgh,    1st 
Jan.  1857. 

Schedule  (C.) 

Form  of  Certificate  by  Commissary  Clerk  of  Publication  of  a 
Petition  for  the  Appointment  of  an  Executor. 

I,  A.  B./ Commissary  Clerk  [or  "  Commissary  Clerk  Depute," 
as  the  Case  may  6e],  of  the  County  of  [specify  County"],  hereby 
certify  that  this  Petition  was  intimated  by  affixing  a  Copy  thereof 
on  the  Door  of  the  Court-house  [if  some  other  Place  has  been  directed 
by  the  Commissary,  specify  it],  on  the  [specify  Date],  and  by  being 
published  by  the  Keeper  of  the  Record  of  Edictal  Citations  at 
Edinburgh,  in  the  printed  Eoll  of  Petitions  for  the  Appointment  of 
Executors  in  the  Commissary  Courts  of  Scotland,  printed  and  pub- 
lished on  [specify  Date]. 

A.B. 
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Schedule  (D.) 

Form  of  a  Testament  Dative  or  Confirmation  of  the  Eaecutor  of  a 
Person  who  has  died  withovt  naming  one. 

I,  A.  B,y  Commissary  of  the  County  of  [specify  County\  con- 
sidering that  by  my  Decree,  dated  \specify  Date\  I  decerned  C.  2>. 
Executor  Dative  quA  Next  of  Kin  \or  other  Character^  as  the  Case 
may  be]  of  the  late  E.  F,y  who  died  at  [specify  Place']  on  [specify 
Date]j  and  seeing  that  the  said  C.  D.  has  since  given  up  .on  Oath 
an  Inventory  of  the  Personal  Estate  and  Effects  of  the  said  E.  F. 
at  the  Time  of  his  Death  situated  in  Scotland  [or  situated  in  Scot- 
land and  England,  or  in  Scotland  and  Ireland,  or  in  Scotland, 
England,  and  Ireland,  as  the  Case  may  le]^  amounting  in  Value 
to  Poimds,  which  Inventory  has  been  recorded  in  my 

Court  Books  of  Date  [specify  Date]^  and  that  he  has  likewise  foimd 
Caution  for  his  Acts  and  Intromissions  as  Executor :  Therefore  I, 
in  her  Majesty's  Name  and  Authority,  make,  constitute,  ordain,  and 
confirm  the  said  C.  2>.  Executor  Dative  qu&  [specify  Character]  to 
the  Defunct,  with  full  Power  to  him  to  uplift,  receive,  administer, 
and  dispose  of  the  said  Personal  Estate  and  Effects,  and  grant 
Discharges  theiseof,  if  needful  to  pursue  therefor,  and  generally 
every  other  Thing  concerning  the  same  to  do  that  to  the  Office  of 
Executor  Dative  qu&  [specify  Character]  is  known  to  belong ;  pro- 
viding always,  that  he  shall  render  just  Count  and  Reckoning  for 
his  Intromissions  therewith  when  and  where  the  same  shall  be 

legally  required. 

Given  under  the  Seal  of  Office  of  the  Commissariat  [specify 

County]^  and  signed  by  the  Clerk  of  Court  at  [specify 

Place]y  the  [specify  Date], 

To  be  signed  by  the  Commissary  Clerk  or  his  Depute^  and  sealed 

with  the  Seal  of  Ojffice, 

Schedule  (E.) 

Form  of  a  Testament  Testamentar  or  Confirmation  of  an 

Executor  Nominate, 

I,  A,  B.J  Commissary  of  the  County  of  [specify  County\  consi- 
dering that  the  late  C.  D.  died  at  [specify  Place],  upon  [specify  Date], 
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and  that  by  bis  last  Will  [or  other  writing  containing  the  Nomina&m 
of  Executor],  dated  [specify  Date\,  and  recorded  in  my  Court  Boob 
apon  [specify  Date],  the  said  C.  D.  notnioated  and  appointed  E.  F. 
to  be  his  Executor,  and  that  the  said  E,  F.  has  given  ap  on  Oath 
an  Inventory  of  the  Personal  Estate  and  fiffects  of  the  said  C.  B. 
at  the  time  of  his  Death  situated  in  Scotland  [or  situated  in  Scot- 
land  and  England,  or  sitnated  in  Scotland  and  Ireland,  or  aitiuted 
in  Scotland,  England,  and  Ireland,  as  the  Case  may  be],  amoonting 
in  Value  to  Pounds,  which  Inventory  biks  likewise 

been  recorded  in  my  Court  Books  of  Date  [tpecify  Date']  :  Tbeie- 
fore  If  in  her  Majesty's  Name  and  Autbori^,  ratify,  approve, 
and  confirm  the  Nomination  of  Executor  contained  in  the  fweaaid 
last  Will  [or  other  Writing  containing  the  Nonanation  of  Eaeevtor] ; 
and  I  give  and  commit  to  the  said  E.  F.  fall  power  to  uplift,  rec^re, 
administer,  and  dispose  of  the  said  Personal  Estate  and  Effect)^ 
grant  Discharges  thereof,  if  needful  to  pursue  therefor,  and  gene- 
rally every  other  Thing  coftceming  the  same  to  do  that  to  tlie  Office 
of  an  Executor  Nominate  is  known  to  belong ;  providing  always, 
that  he  shall  render  jost  Count  and  Reckoning  for  hie  Intromissiona 
therewith  when  and  where  the  same  sb^  be  legally  required. 

Qiven  under  the  Seal   of  Office   of  the  ConmuBsariat  of 
[specify  County],  and  signed  by  the  Cleik  of  Court  it 
[specify  Place],  the  [epeeify  Date]. 
To  be  signed  by  the  Commieeary  Clerk  or  hie  Depute,  and  wal«i 

with  the  Seal  of  Ogke. 

Schedule  (F.) 

I,  A.  B.,  Commissaiy  Clerk  [or  Commissaty  Clerk  Depute]  of 
the  County  of  Edinburgh,  hereby  certify  that  this  Grant  of  Probate 

has  [or  these  Letters  of  Aduiinistration  liave]  been  pnxluced  in  the 
Commissary  Court  of  the  said  County,  and  that  a  Copy  thereof  has 
been  deposited  with  nie. 
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22°  VICTORIA  REGINJE. 

Cap.  XXX. 

An  Act  to  amend  the  "  Cottfirmation  and  Probate  Act,  1858." — 

[19^  April  1859.] 

Be  it  enax^ted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows : 

L  All  Persons  and  Corporations  who,  in  reliance  upon  any  PenonB,  eto., 
Instrument  purporting  to  be  a  Confirmation  granted  under  the  mentsupon^ 
^  Confirmation  and  Probate  Act,  1858,"  and  all  Persons  and  Cor<-  and  Probates" 
porations  who,  in  reliance  upon  any  such  Instrument  which  may  pS'i^b^ 
be  sealed  under  the  authority  of  the  said  Act  with  the  Seal  of  the  "^^®°^'^®^ 
Principal  Court  of  Probate  in  England  or  of  the  Court  of  Probate 
in  Dvbliny  and  all  Persons  or  Corporations  who,  in  reliance  upon 
any  Instrument  purporting  to  be  a  Probate  or  Letters  of  Admini- 
stration granted  by  the  Court  of  Probate  in  England  or  Court  of 
Probate  in  Dyhlin^  and  having  endorsed  or  written  thereon  a 
Certificate  by  the  Commissary  Clerk  of  Edinburgh^  in  the  Form  in 
the  said  Confirmation  and  Probate  Act  prescribed,  shall  have  made 
or  permitted  to  be  made,  or  shall  make  or  permit  to  be  made,  any 
Payment  or  Transfer  bona  f>de  upon  any  such   Confirmation, 
Probate,  or  Letters  of  Administration,  shall  be  indemnified  and 
protected  in  so  doing,  notwithstanding  any  Defect  or  Circumstance 
whatsoever  affecting  the  Validity  of  such  Confirmation,  Probate, 
or  Letters  of  Administration. 

IL  This  Act  may  be  cited  as  the  ^^  Confirmation  and  Probate  Short  Title. 
Amendment  Act,  1859." 


24^  4-  25*  VICT.,  Cap.  LXXXIV 
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24°  &  25°  VICTORLS;  REGINJE. 

Cap.  LXXXIV. 

An  Act  to  amend  the  Law  in  Scotland  relative  to  the  Resignationy 
PowerSf  and  Liabilities  of  gratuitous  Trustees. — [6fA  August 
1861.] 


What  TroBts 
heieiifter  con- 
stituted shall 
be  held  to  in- 
clude. 


Not  to  affect 
Liabilities 
incurred  by 
Trustees 
prior  to  Bedg- 
nation,  etc. 


Construction 
of  the  Term 
"  Gratuitous 
Trustee." 


Bp  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows : 

L  All  Trusts  constituted  by  virtue  of  any  Deed  or  Local  Act 
of  Parliament  under  which  gratuitous  Trustees  are  nominated 
shall  be  held  to  include  the  following  Provisions,  unless  the  contrary 
be  expressed ;  that  is  to  say,  Power  to  any  Trustee  so  nominated 
to  resign  the  Office  of  Trustee ;  Power  to  such  Trustee,  if  there 
be  only  One,  or  to  the  Trustees  so  nominated,  or  a  Quorum  of 
them,  to  assume  new  Trustees ;  a  Provision  that  the  Majority  of 
the  Trustees  accepting  and  surviving  shall  be  a  Quorum ;  and  a 
Provision  that  each  such  Trustee  shall  only  be  liable  for  his  own 
Acts  and  Litromissions,  and  shall  not  be  liable  for  the  Acts  and 
Litromissions  of  Co-Trustees,  and  shall  not  be  liable  for  Omissions. 

n.  Nothing  contained  in  this  Act  shall  affect  any  Liability 
incurred  by  any  gratuitous  Trustee  prior  to  the  Date  of  any  Resig- 
nation or  Assumption  under  the  Provisions  of  this  Act,  nor  any 
Action  at  Law  conunenced  before  the  passing  of  this  Act. 

m.  A  gratuitous  Trustee  shall,  for  the  Purposes  of  this  Act, 
be  held  to  be  any  Trustee  who  receives  no  pecuniary  or  valuable 
Consideration  for  performing  the  Duties  of  a  Trustee,  and  is  under 
no  Obligation,  without  special  Acceptance  of  such  Office,  to  discharge 
the  Duties  of  Trustee  :  Provided  always,  that  nothing  in  this  Act 
shall  extend  to  any  Trustee  appointed  imder  the  Contract  of  any 
Trading  Company. 
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24°  &  25°  VIOTORUE  REGIN^. 

Cap.  CXIV. 

An  Act  to  amend  the  Law  with  respect  to  Wills  of  Personal  Estate 
made  by  British  Subjects. — [6th  Augast  1861.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows  : 

I.  Every  Will  and  other  testamentary  Instrument  made  out  of  Wills  made 

out  of  the 

the  United  Kingdom  by  a  British  Subject  (whatever  may  be  the  Kingdom  to 

__        •  •         i»  •  •  he  ftdmitted  if 

Domicile  of  such  Person  at  the  Time  of  making  the  same  or  at  the  made  accord- 
Time  of  his  or  her  Death)  shall  as  regards  Personal  Estate  be  of  the  Place 
held  to  be  well  executed  for  the  Purpose  of  being  admitted  in 
England  and  Ireland  to  Probate,  and  in  Scotland  to  Confirmation, 
if  the  same  be  made  according  to  the  Forms  required  either  by  the 
Law  of  the  Place  where  the  same  was  made,  or  by  the  Law  of 
the  Place  where  such  Person  was  domiciled  when  the  same  was 
made,  or  by  the  Laws  then  in  force  in  that  Part  of  her  Majesty^s 
Dominions  where  he  had  his  Domicile  of  Origin. 

n.  Every  Will  and  other  testamentary  Instrument  made  within  Wills  made  in 

♦Vi      IT*       *1 

the  United  Kingdom  by  any  British  Subject  (whatever  maybe  the  to  he  admitted 
Dondcile  of  such  Person  at  the  Time  of  making  the  same  or  at  the  ing  to  local 
Time   of  his  or  her  death)  shall  as  regards  Personal  Estate  be     ^*^ 
held  to  be  well  executed,  and  shall  be  admitted  in  England  and 
Ireland  to  Probate,  and  in  Scotland  to  Confirmation,  if  the  same 
be  executed  according  to  the  Forms  required  by  the  Laws  for  the 
Time  being  in  force  in  that  Part  of  the  United  Kingdom  where 
the  same  is  made. 

m.  No  Will  or  other  testamentary  Instrument  shall  be  held  Change  of 

Domicile  not 

to  be  revoked  or  to  have  become  invalid,  nor  shall  the  Construe-  to  invaUdate 

Will. 

tion  thereof  be  altered,  by  reason  of  any  subsequent  Change  of 
Domicile  of  the  Person  making  the  same. 

IV.  Nothing  in  this  Act  contained  shall  invalidate  any  Will  Nothing  in  this 
or  other  testamentary  Instrument  as  regards  Personal  Estate  which  date  Wilis 
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otherwise 
made. 


Extent  of  Act 


would  have  been  valid  if  this  Act  had  not  been  passed,  except  as 
such  Will  or  other  testamentary  Instrument  may  be  revoked  or 
altered  by  any  subsequent  Will  or  testamentary  Instrument  made 
valid  by  this  Act. 

V.  This  Act  shall  extend  only  to  Wills  and  other  testamentary 
Instruments  made  by  Persons  who  die  after  the  passing  of  this 
Act. 


240  &  250  VICTORUE  BEGINS. 

Cap.  CXXI. 

An  Act  to  amend  the  Law  in  relation  to  the  Wills  and  Domicile  of 
British  Subjects  dying  whilst  resident  abroad^  and  of  Foreign 
Subjects  dying  whilst  resident  within  Her  Majestjfs  Dominions. — 
\6ih  August  1861.] 


No  British 
8ubject  dying 
in  a  Foreign 
Country  to  be 
deemed  to  have 
acquired  a 
Domicile  un- 
less resident 
there  for  One 
Year  immedi- 
ately preced- 
ing his  or  her 
Death,  etc, 
and  for  aU 


Whebeas  by  reason  of  the  present  Law  of  D(»nicile  the  WiUs  of 
British  Subjects  dying  whilst  resident  abroad  are  often  defeated, 
and  their  Personal  Property  administered  in  a  Manner  contrary  to 
their  Expectations  and  Belief ;  and  it  is  desirable  to  amend  such 
Law,  but  the  same  cannot  be  effectually  done  without  the  Consent 
and  Concurrence  of  Foreign  States :  Be  it  therefore  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  Authority  of  the  same,  as 
follows : 

I.  Whenever  her  Majesty  shall  by  Convention  with  any  Foreign 
State  agree  that  Provisions  to  the  Effect  of  the  Enactments  herein 
contained  shall  be  applicable  to  the  Subjects  of  her  Majesty  and  of 
such  Foreign  State  respectively,  it  shall  be  lawful  for  her  Majesty 
by  any  Order  in  Council  to  direct,  and  it  is  hereby  enacted.  That 
from  and  after  the  Publication  of  such  Order  in  the  Lofxdon  Gazette 
no  British  Subject  resident  at  the  Time  of  his  or  her  Death  in  the 
Foreign  Country  named  in  such  Order  shall  be  deemed  under  any 
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Circumstances  to  have  acquired  a  Domicile  in  such  Coimtry  unless  Purposes  of 

.  ,  Testate  or 

such  British  Subject  shall  have  been  resident  in  such  Countiy  for  intestate  Sue- 
One  Year  immediately  preceding  his  or  her  Deceafle,  and  shall  also  retain  the 
have  made  and  deposited  in  a  Public  Office  of  such  Foreign  Coun-  sessed  at  ^~ 
try  (such  Office  to  be  named  in  the  Order  in  Council)  a  Declaration  to^ide  m"*^ 
in  Writing  of  his  or  her  Intention  to  become  domiciled  in  such  co^toy7*^ 
Foreign  Coimtry ;  and  every  British  Subject  dying  resident  in  such 
Foreign  Country,  but  without  having  so  resided  and  made  such 
Declaration  as  af oresaid,  shall  be  deemed  for  all  Purposes  of  Testate 
or  Intestate  Succession  as  to  Moveables  to  retain  the  Domicile  he  or 
she  possessed  at  the  Time  of  his  or  her  going  to  reside  in  such 
Foreign  Country  as  aforesaid. 

n.  After  any  such  Convention  as  aforesaid  shall  have  been  en-  No  Foreign 
tered  into  by  her  Majesty  with  any  Foreign  State  it  shall  be  lawful  in  Great  bh- 
f or  her  Majesty  by  Order  in  Council  to  direct,  and  from  and  after  to  be  deemed 
the  Publication  of  such  Order  in  the  London  Gazette  it  shall  be  and  quirod  aDomi- 
is  hereby  enacted,  that  no  Subject  of  any  such  Foreign  Country  Jedd^t^erein 
who  at  the  time  of  his  or  her  Death  shall  be  resident  in  any  Part  of  ^^Lto^'^ 
Great  Britain  or  Ireland  shall  be  deemed  under  any  Circumstances  5rL»DLtih^ 
to  have  acquired  a  Domicile  therein,  unless  such  Foreign  Subject  ^^ 
shall  have  been  resident  within  Great  Britain  or  Ireland  for  One 
Year  immediately  preceding  his  or  her  Decease,  and  shall  also  have 
signed,  and  deposited  with  her  Majest/s  Secretary  of  State  for  the 
Home  Department,  a  Declaration  in  Writing  of  his  or  her  Desire 
to  become  and  be  domiciled  in  England^  Scotland^  or  Ireland^  and 
that  the  Law  of  the  Place  of  such  Domicile  shall  regulate  his  or  her 
Moveable  Succession. 

in.  This  Act  shall  not  apply  to  any  Foreigners  who  may  have  Who  this  Act 
obtained  Letters  of  Naturalization  in  any  Part  of  her  Majesty's  to.  ^^ 

Dominions. 

IV.  Whenever  a  Convention  shall  be  made  between  her  Ma-  when  Subjects 
jesty  and  any  Foreign  State,  whereby  her  Majest/s  Consuls  or  states  s^u  die 
Vice-Consuls  in  such  Foreign  State  shall  receive  the  same  or  the  jesty's  domi- 
like  Powers  and  Authorities  as  are  hereinafter  expressed,  it  shall  Sere'shaU  be 
be  lawful  for  her  Majesty  by  order  in  Council  to  direct,  and  from  Sdi^teter  to 
and  after  the  Publication  of  such  Order  in  the  London  Gazette  it  {Se^onstafif 
shall  be  and  is  hereby  enacted,  that  whenever  any  Subject  of  such  g^^^^*^ 
Foreign  State  shall  die  within  the  Dominions  of  her  Majesty,  and  ftdminbter. 
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there  shall  be  no  Person  present  at  the  Time  of  such  Death  who 
shall  be  rightfully  entitled  to  administer  to  the  Estate  of  snch  do- 
ceased  Person,  it  shall  be  lawful  for  the  Consuly  Vice-Consul,  or 
Consular  Agent  of  Such  Foreign  State  within  that  Part  of  her 
Majesty's  Dominions  where  such  Foreign  Subject  shall  die,  to  take 
possession  and  have  the  Custody  of  the  Personal  Property  of  the 
Deceased,  and  to  apply  the  same  in  Payment  of  his  or  her  Debts 
and  Funeral  Expenses,  and  to  retain  the  Surplus  for  the  Benefit  of 
the  Persons  entitled  thereto;  but  such  Consul,  Yice-Consul,  or 
Consular  Agent  shall  inunediately  apply  for  and  shall  be  entitled  to 
obtain  from  the  proper  Court  Letters  of  Administration  of  the 
Effects  of  such  deceased  Person,  limited  in  such  Manner  and  for 
such  Time  as  to  such  Court  shall  seem  fit. 
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ABATEMENT,— See  Debts,  payment  of. 
ABATEMENT  of  Legacies.— See  Legacy. 
ACCELERATION  of  Period  of  Diatribution.— See  Anticipation. 
ACCEPTANCE  OF  TRUST. 

*    Trustee  should  either  accept  or  disclaim,  i.  241. 
Trust  is  constituted  by  acceptance,  L  241. 

When  a  legacy  to  a  trustee  is  conditional  on  a,  L  258-60 ;  iL  68. 
Under  marriage-contract,  trust  dates  from  the  marriage,  i.  252. 
Equitable  estate  not  defeasible  by  refusal  of  trustee  to  accept,  ii.  94. 
How  Acceptance  is  constituted. 
Express  Acceptance. 

Locvs pcenUeniioB  after  informal  acceptance,  L  242. 
Acceptance  by  making  up  titles  to  the  estate,  i.  243. 
of  trustees  for  execution,  i.  244. 

by  exercising  power  of  assumption,  whether  it  infers  liability,  i.  248. 
by  acting  as  executor,  L  244. 
Whether  a  party  may  accept  the  trusteeship  and  decline  the  executry,  L  244. 
Trustee  cannot  be  compelled  to  confirm,  L  245. 

neglecting  to  declare  acceptance  not  liable  as  a  vitious  intromitter  with  the 
trust  estate,  L  245. 
Whether   executor  confirming  in  ignorance  of  a  trust  is  bound  to  admi- 
nister, L  245. 
Trustee  may  decline  tutory  or  curatory,  i.  246. 

Party  appointed  tutor  and  curator  not  bound  to  accept  both  offices,  i.  246. 
Where  two  trusts  contained  in  one  will,  whether  trustee  may  accept  in  part 

and  disclaJTTi  in  part,  i.  247. 
Trustee  not  bound  to  act  as  guardian,  L  247. 
Constructive  Acceptance, 
Acceptance  implied  from  assuming  the  custody  of  moveable  effects,  i.  247. 
from  taking  possession  on  a  lease,  i  247. 
from  joining  in  acts  of  trust  administration,  L  248. 
What  acts  do  not  infer  acceptance,  i.  248. 
Acceptance  ought  not  to  be  left  to  imphcation,  i.  249. 

Executor-dative,    or  heir   making  up   a  title,   has   not   the   powers   of  a 
trustee,  i.  250. 
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ACCEPTANCE  OF  TRUST-^ontinued. 

Trustee  infeft  by  mistake  must  execute  a  reconveyance,  i.  250. 
Every  trustee  is  in  law  an  acting  trustee,  i  251. 
To  what  period  the  acceptance  of  an  assumed  trustee  refei^  L  251. 
Whether  trustee  has  given  constructive  acceptance,  is  a  question  of  fact,  L  255. 
In  case  of  doubt  as  to  acceptance,  trustee  may  apply  for  authority  to  re- 
sign, i.  256. 

See  DiscLADfEB. 
ACCEPTORS,  Destinations  to. — See  Joint  and  Several  Appoentment. 
ACCESSION  to  equitable  interest  follows  the  destination  of  the  principal  fund,  i.  179. 

Specific  legacy  may  be  increased  by,  ii.  223. 
ACCESSION  TO  TRUST. 

A,  may  be  declared  by  deed  or  writing,  L  409. 
may  be  inferred  from  circumstances,  i.  410. 
rebus  etfactia  does  not  import  assent  to  conditions  of  trust,  L  410. 
whether  binding  on  the  creditor  personally,  or  on  the  estate,  i.  411. 
is  conditional  on  consent  of  other  creditors  being  obtained,  L  412. 
Unfair  preferences  entitle  acceding  creditor  to  resile,  i.  412. 
Consent  of  acceding,  no  bar   to   reduction   of  trust  by  non-acceding  credi- 
tors, i.  413. 
Deed  may  contain  provision  resolving  trust  in  default  of  a.,  L  413. 
Trust  cannot  be  restricted  to  creditors  who  accede  within  a  certain  time,  L  418. 

See  Cr£ditobs'  Trust. 
ACCOUNTING. 

In  security  transactions,  trustee  entitled  to,  in  order  to  ascertain  the  extent  of 

his  reversionary  interest,  i.  33. 
Executor   succeeding  to    existing  trust    may   compel    predecessors    to    ac- 
count, i.  308. 
Liability  of  trustees  for  failure  to  check  factor*s  accounts,  ii.  52. 

See  LiABiurr. 
ACCRESCION,  Right  of.— See  Survivorship. 
ACCUMULATION. 

To  WHAT  Extent  permissible. 

Trusts  for,  are  effectual  at  common  law,  i.  115. 

Of  rents  of  heritable  property,  validity  of,  i.  115. 

Prohibition  of,  under  the  provisions  of  the  Thellusson  Act,  i.  116  «<  seq. 

In  charitable  trusts,  i  423. 

In  trusts  for  the  purchase  of  lands,  i.  399. 

Terms  of  the  statutory  prohibition  of,  L  116. 

A,  resulting  from  implied  direction,  is  proHbited,  L  117. 

Addition  of  simple  interest  to  capital  is  '^  accumulation,"  i.  119. 

Extent  of  the  period  during  which  a.  is  permitted,  i.  120. 

Period  cannot  be  extended,  on  the  ground  that  a  vested  interest  is  created,  L  120. 

Thellusson  Act  does  not  rescind  the  trust  except  as  to  accumulations,  i.  121. 

Application  of  surplus  of,  how  far  qtuesHo  voluntatis,  i.  121. 

Surplus  of,  accresces  to  the  principal  fund,  where  the  right  to  that  fund  has 

vested,  i.  121. 
Where  the  principal  has  not  vested,  surplus  of  a.  results  to  the  heir-at-law,  i.  122. 
What  accumulations  are  excepted  from  the  statutory  prohibition,  L  123. 
A.  for  the  purpose  of  raising  portions  for  children,  i.  123. 
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ACCUMULATION— conftttufld 

Of  rents  of  heritable  property  in  Scotland,  exception  repealed  by  Entail  Amend- 
ment Act,  i.  124.> 

iNDEFnOTE  TkUSTS  FOR  ACCUMULATION. 

Construction  of  trusts  for  the  purchase  of  lands,  i  894  et  seq.,  496. 

Annual  proceeds  vest  a  morte  in  the  heir  of  provision,  unless  the  contrary  is 

directed,  L  894—5. 
Construction  of  direction  to  accumulate  for  an  indefinite  period,  i.  896  et  seq. 
Indefinite  trust  for  a.  satisfied  by  the  addition  of  one  year's  interest  to  the 

principcd,  i.  897. 
Sule,  that  one  year  a  reasonable  period  for  accumulation,  is  it  absolute  ?  L  898. 
Period  of  a.  may  be  specifically  fixed  by  the  settlement,  i.  898. 
Period  of  a.  may  be  made  dependent  on  the  extinction  of  debt,  etc.,  L  899. 
Heir  may  acquire  a  vested  right  in  proceeds  independently  of  the  execution  of 

a  conveyance,  i  400. 
Application  of  surplus,  where  capital  exhausted  by  purchase,  i.  400. 
Debts  charged  upon  capital  not  to  be  paid  out  of  revenues,  L  400. 
Undisposed-of  a.  under  testamentary  settlement  pass  as  residue,  ii  268. 
See  Interest — Entail — ^Resulting  Interest — Vesting. 
ACCUMULATIVE  AND  SUBSTITUTIONARY  LEGACIES. 

Rule  of  interpretation  adopted  by  Lord  Bathurst  from  the  Scotch  case  of 

StirUng,  ii.  268-9. 
Legacies  given  to  the  same  person  by  different  instruments  presumed  to  be 

a.,  ii.  268. 
Specific  legacies  of  the  same  thing  are  substitutionary,  ii  269. 
Legacies  of  the  same  amount,  given  by  the  same  instrument,  are  substitionary, 
ii.  269. 

8ecu8y  where  legacies  are  of  greater  or  less  amount,  ii  269. 
Legacies  contained  in  different  Instruments,  u.  269,  et  eeq. 

Legacies  not  a.  unless  both  instruments  intended  to  be  operative,  ii.  269* 
Presmnption  for  revocation  where  both  settlements  are  total,  ii.  269-70. 
Legacies  of  the  same  amount  in  different  writings  not  presumed  to  be  substi- 
tutionary, ii.  270. 
Where  legacies  are  of  different  amoimts,  they  are  held  to  be  a.,  ii  271. 
Rule  in  the  case  of  donations  and  assignations  mortis  caued,  ii.  271. 
Where  testator  declares  certain  legacies  to  be  a.,  and  is  silent  as  to  others,  ii  272. 
Where  certain  legacies  are  declared  to  be  substitutionary,  ii.  272. 
Rule  of  construction  derived  from  expressions  in  other  legacies,  how  far  re- 
Hable,  ii.  272. 

where  testator  uses  ambiguous  language  in  reference  to  question  of  duplica- 
tion, ii.  273. 
Where  legacies  are  given  upon  different  motives,  ii.  274. 
Inference  deducible  from  similarity  of  motives,  ii  274. 
Presumption  against  duplication  when  testator  is  revising  his  settlements,  ii.  275. 

when  both  settlements  are  total,  ii  275. 

when  instruments  are  identical  on  the  whole,  ii  275. 

when  second  deed  caused  by  altered  circumstances  of  legatee,  ii.  276. 
Legacies  contained  in  the  same  Instrument,  and  Specific  Legacies. 

Presumption  against  duplication,  where  same  legacy  repeated  in  the  same  in- 

stnmient,  ii.  277, 
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ACCUMULATIVE  AND  SUBSTTTUTIONAEY  LEGACIES— con^ued 

Where  two  legacies  not  efusdem  generis^  both  are  due,  iL  278. 

Specific  legacy  of  same  subject  to  same  person  is  necessarily  a  repetition,  ii.  279. 

Admissibility  of  extrinsic  evidence  to  explain  testator*s  intention,  ii.  279. 

Whether  second  legacy  is   subject  to  the  conditions  and  destination  of  the 
first,  ii.  280. 
ACTION,  Beneficiary's  Right  of. 

Trustee  is  accountable  in  the  first  instance  in  the  forum  of  administration, 
iL  104. 

Jurisdiction  of  the  forum  of  administration  not  exclusive,  ii.  105. 

Court  of  Session  has  jurisdiction  in  trust  cases,  either  m  rem  or  m  persananij 
ii  106. 

Form  of  action  for  trying  questions  of  right,  ii.  109. 

Mulliplepoinding,  ii.  109. 

Count  and  reckoning,  ii  110. 

Remedy  in  event  of  trustee  refusing  to  invest,  ii.  110. 

Responsibility  of  assumed  trustees,  iL  111. 

Defences  to  the  beneficiary's  action,  iL  111. 

Bonajide  payment,  ii.  111. 

Payment  under  error  in  fact,  iL  112. 

When  trustees  are  liable  for  erroneous  payments,  iL  1 12. 

How  the  beneficiary  may  enforce  his  right  to  a  specific  conveyance,  ii.  156—61. 
*  ^-:'  J  See  Jukisdiction — ^Title  to  Sub — Liabiutt. 

aIJEMPTION  of  Legacies  and  Provisions. — See  Satisfaction. 

Of  Specific  Legacies. — See  Specific  Legacy. 
ADJUDICATION. 

Expiry  of  legal,  does  not  vest  estate  absolutely  in  trustee,  L  206. 

A.  the  proper  diligence  for  attaching  the  truster's  radical  right,  ii.  130,  164. 

See  Declaratory  Adjudication. 
ADMISSION,  Judicial. — See  Judicial  Admission. 
ADOPTION  of  codicils  and  informal  writings. 

A.  necessary  to  validate  informal  writings,  L  54. 

A.  by  separate  writing,  L  54. 

Whether  a  testator  may  validate  informal  writings  by  anticipation,  i.  54. 

A.  by  indorsation,  L  55. 

by  reference  to  memoranda  of  same  date,  i,  56. 

Whether  signature  is  essential  to  a.,  i.  56.  i 

Recital  not  equivalent  to  a.,  i.  56.  ^ 

Homologation  and  a.  distinguished,  L  82. 
ADVANCES,  Construction  o£  ex  fade  absolute  conveyance  in  security  of,  ii.  168—70. — 
See  Bx  FACIE  absolute  Titles. 

Powers  given  to  trustees  to  make  a.  out  of  capital,  L  491 ;  iL  184. 
ADVANCES  TO  CHILDREN,  JSatisfaction  of  provisions  by. 

Whether  the  rule,  debitor  non  prcesumitur  donare,  is  applicable  to  the  satia»fac- 
tion  of  legacies  by  a.,  ii.  315. 

^.  by  a  father  or  person  in  loco  parentis,  ii.  315. 

only  imputable  in  satisfaction  of  legacy  when  there  is  evidence  of  intention 
to  that  effect,  ii.  316. 

No  absolute  presumption  for  satisfaction  of  legacies  by  a.,  ii.  317. 

^.  by  a  party  not  standing  in  loco  parentis,  iL  317. 
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ADVANCES  TO  CHILDREN— c<m<mtt«i 

Express  declaration  that  a.  are  to  be  received  as  in  satisfaction  of  legacy,  iL  317. 
In  cases  where  a.  are  declared  to  be  imputed  in  satisfaction  of  legacy,  provision 
to  a  daughter  and  her  children  may  be  satisfied  by  a.  to  the  daughter  her- 
self, iL  818. 
AGENT. 

Whether  statute  1696,  cap.  25,  applies  to  purchases  by,  in  his  own  name,  L  23. 
A.  having  a  lien  over  titles,  if  he  act  for  a  borrower,  is  a  constructive  trustee 

for  tim,  i.  209. 
Trustee  acting  as  a.,  factor,  accountant,  etc.,  for  the  trust,  not  entitled  to  pro- 
fessional remuneration,  L  219-221. 
Trustee  may  be  paid  for  performing  the  duties  of  a.  or  factor,  if  the  trust  deed 

sanctions  the  appointment,  i.  220. 
Acceptance  of  trust  not  inferred  from  acting  as  a.,  L  248. 
A,  employed  to  conduct  sale  not  entitled  to  purchase  the  estate,  L  365,  867. 
Trustee  entitled  to  employ  a.  for  performance  of  routine  duties,  ii.  57. 
In  what  circumstances  trustees  are  personally  liable  for  agent^s  accounts,  iL  58-61. 
Whether  a.  has  a  good  claim  against  the  beneficiary  after  the  exhaustion  of  the 

estate,  iL  61. 
Liability  of  beneficiary  to  a.  employed  under  a  special  contract  and  not  con- 
fidentially, iL  62. 

See  Mandate — ^Expenses. 
AGENTS  UEN. 

In  what  circumstances  an  a.'s  lien  gives  him  the  benefit  of  a  preference  in  ques- 
tion with  creditors,  i.  409. 
is  a  sufficient  answer  to  demand  for  production  of  titles  at  sale,  L  848. 
AGREEMENT  amongst  Beneficiaries. — See  Anticipation  of  Pathent — Homologation 

— Consent. 
ALIEN. 

Restrictions  on  power  of  a.  to  acquire  or  dispose  of  heritable  property,  L  80. 
Whether  alienage  disqualifies  the  party  from  accepting  a  trust  of  heritable  pro- 
perty, L  90. 
A.  may  take  an  interest  in  the  proceeds  of  heritage  directed  to  be  sold,  L  98. 
Whether  a.  may  take  an  equitable  interest  in  heritable  estate,  L  98. 
ALIMENT.— Right  of  truster's  family  to  a.,  a  debt  against  his  estate,  L  826,  473. 
ALIMENTARY  TRUST. 

Validity  of  alimentary  trusts  considered,  i.  110. 

Trust  estate  may  be  limited  to  the  liferent  alimentary  use  of  beneficiary,  L  112. 
qucBTt^  Can  the  diligence  of  creditors  be  excluded,  if  beneficiary  has  the  fee  or 
a  power  of  disposal  ?  L  112. 
Whether  alimentary  liferenter,  with  power  of  disposal,  can  execute  a  discharge 

of  the  liferent,  L  508. 
Nature  of  the  equitable  interest  in  a  liferent  alimentary  estate,  iL  99. — See 

Separate  Estate. 
Object  of  clause  declaring  beneficial  right  alimentaiy,  ii.  180. 
Comparison  of  doctrines  of  the  English  and  Scotch  law  in  relation  to  exclusion 

of  the  power  of  disposal,  iL  182. 
Whether  an  equitable  alimentary  liferenter  acquiring  the  fee  may  demand  a 
specific  conveyance,  ii.  184. 
"  ALLENARLY." — Construction  of  the  term,  i.  144. — See  Fee  and  Liferent. 
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ALTERATION  IN  ESSENTIALIBUS. 

Has  the  effect  of  -vitiating  the  deed,  i.  49. 
Names  of  trostees  not  essential  parts  of  the  deed,  L  50. 
Whether  vitiation  of  codicil  affects  the  yalidity  of  prior  settlement,  L  51. 
ALTERATIONS  ON  TESTAMENTARY  DEEDS.— See  Aothknticatioh— Adoptioh 

— ^Revocation — ^Testamemtabt  Writino. 
ANNUITY. 

From  what  period  a.  to  widow  becomes  payable,  iL  189. 

Provisions  by  way  of  a,  considered,  iL  192. 

At  what  period  value  of  estate  is  to  be  estimated  when  joiQtare  is  a  fixed  pro> 

portion  of  the  rental,  ii.  192. — See  Mabriaos-Contract. 
In  cases  of  fee-simple  interest  burdened  with  fixed  a.,  suspension  of  vesting  is 

not  presumed,  becaused  a.  may  be  cleared  off,  iL  856. 
Where  distribution  expres^y  postponed,  vesting  resolves  into  question  of  inten- 
tion, iL  857. 
Examples  of  immediate,  and  of  suspended  vesting  in  virtue  of  testator's  inten- 
tion, iL  357. — See  Yestino. 
ANTICIPATION  OF  PAYMENT. 

How  questions  as  to  a.  arise,  iL  878. 

Is  competent  after  legatee  has  acquired  a  vested  interest,  iL  878. 
Is  not  competent  where  it  would  have  the  effect  of  defeating  contingent  in- 
terests, iL  879. 
Importance  of  the  element  of  vesting  in  regard  to  questions  relating  to  the 

acceleration  or  cl  of  the  period  of  division,  iL  879. 
Classification  of  cases  in  which  payment  may  be  required  in  a.  of  the  appointed 

period,  ii.  880. 
Case  of  a  fiar  acquiring  the  liferent,  or  claisiing  the  benefit  of  a  discharge  of  that 

interest,  ii.  880. 
Whether  the  contingent  interest  of  the  legatee's  children  is  sufficient  to  prevent 

a.,  ii.  881. 
Where  the  interest  of  the  legatee's  children  has  been  considered  by  the  testator 

when  directing  postponement,  payment  cannot  be  anticipated,  iL  881. 
Effect  of  a  repudiation  of  the  life  interest  upon  the  fiar's  rights,  iL  882. 
Case  of  a  liferenter  acquiring  the  fee,  iL  882. 

Cases  depending  on  possibility  of  future  issue  or  upon  presumption  of  life,  iL  883. 
Payment  may  be  anticipated  by  consent  of  all  the  parties  who  have  either  a 

vested  or  a  contingent  interest,  ii.  888. 
Joint  discharge  by  beneficiaries  to  trustees  does  not  affect  beneficiaries'  interests 

inter  ««,  iL  884. 
Acceleration  of  period  of  vesting  by  predecease  of  conditional  institutes  or  co- 
legatees,  ii.  884.  See  Advances. 
APPARENT  HEIR. — Whether  heritable  estate  can  be  converted  by  the  act  of  an 

apparent  heir  not  served,  ii.  147. 
APPOINTMENT  OF  TRUSTEES. 
Bt  Adthoritt  op  the  Court. 

Competency  of  such  appointment  considered,  L  270. 
Appointment  of  factor  considered  more  expedient,  i.  274. 
Appointment  of  trustees  for  the  management  of  charities,  L  274. 
Appointment  of  trustees  with  power  of  assumption,  L  275. 
Court  may  grant  powers  to  diminished  number,  L  275. 
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APPOINTMENT  OF  TRUSTEES— contrnweei 

Court  may  grant  powers  in  case  of  insanity,  i.  276. 
Court  may  grant  powers  in  case  of  bankruptcy,  i.  276. 
Court  may  grant  powers  in  case  of  non-residenoe,  i.  276. 

secus  where  the  trust  is  discretionary,  L  277. 
Interposition  of  Court  where  trustees  differ  as  to  the  management,  L  277. 
Court  will  appoint  either  original  or  new  trustees  to  charitable  trusts  when 

occasion  requires,  L  452. 
Examples  of  such  appointments,  453-4^6. — ^See  Chakttable  Trust. 
How  fimds  transferred  from  original  to  new  trustee  or  judicial  factor,  L  320. 
By  Authority  or  the  Setilob. 

Power  to  appoint  trustees  for  specified  purposes  may  be  conferred  on  trustees  of 

the  settlement,  L  266. 
Settlor  may  appoint  new  trustees,  even  after  trust  is  in  operation,  e.g.,  in 

marriage-contract  trusts,  i.  268. 
A,  by  parties  to  marriage-contract  trust,  L  269. 
Declarator  unnecessary  to  constitute  their  right,  L  269. 
Beserved  power  of  appointing  trustees  does  not  preclude  Court  from  acceding 

to  an  application  for  the  appointment  of  a  judicial  factor,  iL  389—90. 
A.  by  election  in  trusts  for  behoof  of  creditors,  L  407  ;  ii.  389. 
See  JoiKT  AMD  Several  AppoiMTMEirr — Assumption — ^Trustee's  Estate. 
APPOINTMENT  TO  PROVISIONS,  Power  of. 

Whether  a  power  to  appoint  of  new  is  equivalent  to  a  revocation  of  existing 

provisions,  i.  515. 
Whether  a  power  of  appointing  provisions  to  children  may  be  exercised  in 

favour  of  grandchildren,  L  516. 
Power  to  appoint  in  favour  of  issue,  i.  517. 
Power  to  burden  entailed  estate,  L  517. 
Appointees  rank  preferably  to  the  heir,  i.  517. 

Bonds  of  provisions  binding  the  heir  are  burdens  on  the  heritable  estate,  i.  517. 
Powers  by  Grant. 

Powers  of  appointment  given  to  the  trustees,  i.  518. 
Whether  appointment  is  voidable  for  excess,  L  519. 
Regulation  of  powers  of  appointment  by  deed  of  entail,  i.  519. 
Aberdeen  and  Entail  Amendment  Acts,  i.  520. 
Powers  by  Reservation. 

Powers  of  appointing  provisions  reserved  by  implication  on  settlements,  i.  513. 

Powers  must  be  expressed  in  marriage-contracts  and  deeds  of  entail,  i.  513. 

Effect  of  a  general  settlement  by  marriage-contract,  i.  514. 

Power  reserved  to  a  wife,  L  514. 

Can  a  reasonable  provision  be  taken  out  of  fund  for  children  of  a  second 

marriage  ?  L  514. 
When  given  to  trustee,  legatee  may  claim  the  benefit  of,  after  the  elapse  of 

the  spedfLed  period,  i.  518. 
Construction  of  power  to  trustee  to  alter  settlement,  i.  518. 
When  for  indefinite  amount,  blank  may  be  filled  up  according  to  trustee's  dis- 
cretion, L  522. 

See  Disposal — ^Division,  Powers  of. 
APPORTIONMENT  ACT.— Whether  appUcable  to  legacies,  iL  224. 
APPROBATE  AND  REPROBATE.— See  Election. 
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APPEOPRIATION,  Power  of. — Construction  of,  in  settlements,  i.  511. 
ARBITRATION. 

Trustees  for  sale  ought  to  insert  clause  of,  in  articles  of  roup,  i.  348. 

Powers  of  trustees  to  submit  and  refer,  i.  478. 
ARREARS. — ^Whether  trustee  boimd  to  use  strict  diligence  for  recovery  of,  i.  814. 
ARRESTMENT. 

What  equitable  interests  may  be  attached  by  a.,  ii.  129-80. 

Equitable  interests  in  converted  heritage  are  arrestable,  ii.  158. 
ASSIGNATION  OF  EQUITABLE  INTERESTS. 
Equitable  Intebests,  how  Assionable. 

Vested  interests  are  transmissible  by  assignation,  or  disposition  and  assigna- 
tion, ii.  118. 

Effect  of  a  of  a  spes  successumiSj  ii.  119. 

Construction  of  term  assignee  in  a  substitution,  ii.  119. 

Effect  of  a  of  an  interest  which  is  vested,  but  not  immediately  payable,  ii.  120. 

Personal  right  to  lands  can  only  be  transferred  by  dispositive  words,  iL  120 

Whether  an  equitable  interest  can  be  entailed,  ii.  120. 

Assignment  of  life  interests,  ii.  121. 

Form  of  a  of  equitable  interests  in  personalty,  ii.  121. 

Transmission  of  equitable  interests  by  legal  a.,  iL  122. 

Equitable  interests  in  converted  heritage  are  transmissible  by  assignation,  iL  158. 
Intimation  and  (Completion  of  Title. 

Intimation  is  necessary  to  divest  the  beneficiary,  iL  122. 

Beneficiary  not  divested  of  the  equitable  interest  in  heritable  property  until 
infeftment  taken,  iL  122. 

Questions  of  preference  between  assignees  of  beneficiary  and  of  trustee,  ii.  123. 
ASSIGNEES.^In  what  sense  a  destination  to,  makes  the  right  assignable,  ii.  119. 
ASSOCIATION. — ^Enforcement  of  trusts  created  by  voluntary  associations,  L  484. 
ASSUMPTION  OF  TRUSTEES. 

A,  under  the  provisions  of  Trustee  Act  1861,  L  262. 

Express  powers  of  a.,  i.  262. 
'    Can  a  non^accepting  trustee  exercise  a  power  of  a  ?  L  268. 

Whether  exercise  of  power  of  a.  infers  liability  as  an  accepting  trustee,  L  248, 
252. 

Whether  power  of  a.  can  be  exercised  by  a  sole  survivor,  i.  263. 

Completion  of  titles  in  jbhe  persons  of  assumed  trustees,  L  265. 

When  a.  may  be  executed  by  less  than  a  quorum,  L  265. 

Assumed  trustee  not  persona  prcBcUlectay  L  266. 

Resignation  may  be  conditional  on  a.,  i.  266. 

Power  of  appointment  may  be  vested  in  corporation,  beneficiary,  or  in  the 
Court,  L  267. 

Election  of  new  trustees  in  bankruptcy,  L  267. 

In  marriage-contract  trusts  the  settlor  may  reappoint,  i.  268. 

Continuity  in  the  trust  does  not  impart  continuity  to  the  title  of  the  trus- 
tees, L  269. 

Court  may  grant  powers  of  a.  or  election  to  trustees  of  their  own  nomina- 
tion, L  275. 

Exercise  of  powers  of  a.  under  charitable  trusts,  L  451. 

How  far  assumed  trustees  are  liable  to  account  for  the  intromissions  of  their 
predecessors  in  office,  ii.  43. 
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ASSUMPTION  OF  TRUSTEES— ccmtmuecL 

Wbether  assmned  trustees  have  the  powers  of  executors,  i.  240 
ASSURANCE.— See  Insurance. 
ATTORNEY,  Power  of.— See  Mandate. 
AUCTIONEER.— Not  entitled  to  bid  for  the  estate,  L  365. 
AUTHENTICATION  OF  WILLS  AND  SETTLEMENTS. 
Statutory  Solemnities  of  Authentigation. 
Form  of  trust  settlements,  i.  39. 
Purposes  may  be  in  a  separate  writing,  i.  39. 
Statutory  solemnities  of  execution,  i.  40. 
Relaxation  of,  by  modem  statutes,  i  40. 
Privileges  of  testamentary  deeds,  notarial  execution,  i.  41. 
Holograph  WRmNGS. 

Common  law  requisites  of  authentication,  i.  42. 
*  Bilateral  deeds,  holograph  of  one  party,  L  42. 

When  writing  presumed  to  be  holograph,  i.  43. 
Granter's  signature,  whether  in  all  cases  essential,  L  44. 
Presumption  that  holograph  settlement  executed  m  lecto  may  be  oTercome  by 

extrinsic  evidence,  i.  44. 
Presumption  in  case  of  insanity,  i.  45. 
Proof  of  date  of  settlement<i  inter  vivos,  L  45. 

Adoption  of  unsigned  memorandum  by  subsequent  writing,  is  equivalent  to 
subscription,  L  56. 
qiUBre,  whether  granter  may  adopt  unsigned  writing  by  anticipation,  i.  56. — 
See  ADOPnoN — ^Revocation — ^Testamentary  Writing. 
Declarations  of  Trust  and  Back-bonds. 

Authentication  of  back-bond  or  declaration  of  trust,  i.  30. — See  Proof  of  Trust. 
Whether  the  signature  of  the  trustee  to  a  back-bond  of  trust,  or  its  legal  equiva- 
lent, is  essential,  i.  30-32. 
Whether  unsigned  entries  in  account  books  are  receivable  as  equivalents  to  a 

back-bond  of  trust,  i.  32. 
Effect  of  vitiation  in  back-bond  or  declaration  of  trust,  i.  34. 
Alterations  after  Signature. 

Alterations  in  deeds  not  holograph,  i.  49. 
Trustee^s  name  not  essential,  i.  50. 
Alterations  in  the  testator's  hand,  L  51. 
Vitiation  of  part  of  a  multiform  settlement,  i.  51. 
Omission  to  name  trustees,  i.  52. 

Holograph  alterations  do  not  affect  the  authenticity,  i.  52. 
Effect  of  memorandum  written  on  original  deed,  i.  53. 
Authentication  and  date  of  holograph  additions,  i.  53. 
Foreign  Deeds. 

Authentication  of  settlements  of  personal  property,  i.  45. 
of  real  property,  L  45. 
of  obligation  to  convey,  L  46. 
of  deed  of  revocation  of  settlement  of  heritage,  i.  46. 
Lex  domicilii  and  Foreign  Wills  Act,  i.  46. 
Effect  of  a  change  of  domicile,  L  46. — See  Foreign. 
Blanks  in  Deeds. 

Provisions  of  stat.  1696,  cap.  25,  relative  to,  i.  47. 
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AUTHENTICATION  OF  WILLS  AND  SETTLEMENTS-<jan<mtt«rf. 
Blanks,  how  to  be  filled  up,  i.  48. 
Blanks  in  settlements  to  charitable  uses,  L  48. 

BACK-BOND  OF  TRUST.— See  Pboop  of  Trust. 
BANK. 

Trustees  bound  to  deposit  uninvested  monies  in  6.  in  a  separate  accoimt,  i.  319. 

Whether  trust  money  ought  to  be  lodged  in  chartered  b,,  L  820. 
BANKRUPTCY. 

Personal  and  latent  trust  rights  binding  upon  creditors  in,  L  36. 

Penalty  on  trustee  in  h,  for  retaining  funds  in  his  hands,  L  286. 

Completion  of  title  by  trustees  in  6.,  and  liquidators,  L  297. 

Trustee  neglecting  to  register  abbreviate  liable  in  expenses  of  appHcfltion,  i.  31 1. 

Does  not  deprive  heritable  creditor  of  power  of  sale,  L  343. 

Deeds  of  arrangement  under  Bankruptcy  Act,  L  420.  * 

Creditors  in  b,  not  liable  for  expenses,  iL  65. 

Trustee  in  b,  sisting  himself,  incurs  liability  for  expenses,  iL  73. 

Trustee  cannot  sist  under  condition  of  limited  liability,  iL  74. 

Whether  liability  incurred  by  sLsting  to  make  inquiry,  iL  74. 
Of  Truster. 

Validity  of  trusts  executed  by  bankrupts  considered,  L  82. 

Trust  may  be  defeated  by  creditors  applying  for  sequestration,  i.  402. 

Reduction  of  trusts  executed  within  60  days  of  &.,  and  under  statutes  of  1621 
and  1696,  L  403-4. 
Of  Trustee. 

Trustee's  creditors  caxmot  attach  the  trust  funds  unless  they  have  been  mixed, 
L  284,  286. 

Court  may  empower  solvent  trustee  to  carry  on  trust  in  the  event  of  the  b.  of 
his  colleague,  L  276. 

£.  is  a  ground  for  the  appointment  of  a  judicial  factor,  ii  391. 
BARGAIN,  Sale  by  Private. — ^May  be  prevented  by  inhibition,  350. 
BASTARDY.— Disqualification  of  bastards  removed  by  statute  of  Will.  IV.,  L  80. 
BENEFICIAL  INTEREST— See  Equitable  Estate. 
BENEFICIARY. 

When  b.  disqualified  from  becoming  a  purchaser  of  the  joint  estate  at  a  sale,  L  366. 

Liability  of  b.  for  expenses  of  litigation,  ii.  78. 
BENEFICL^Y,  Who  may  be  ? 

Private  estate  of  the  Crown,  L  92. 

Whether  alien  can  acquire  a  beneficial  interest  in  real  estate,  L  93. 
in  proceeds  of  real  estate  directed  to  be  sold,  i.  93. 

Trusts  for  mercantile  companies,  competency  of,  i.  94. 

Titles  to  property  held  in  trust  for  corporations,  i.  94. 

Trusts  for  an  indefinite  class  of  persons,  L  95. — See  Acceptance. 

Bequests  to  instrumentary  witnesses,  L  96. 

Bequests  to  trustees  beneficially,  L  96. — See  Leoact. 
BILL  OF  EXCHANGE. 

Not  included  under  power  to  lend  on  personal  security,  L  332. 

Marriage-contract  trustees  not  entitled  to  lend  to  husband  on  his  acceptance,  L  333. 

Liability  of  trustees  in  respect  of  their  acceptances  of  6.,  ii.  11. 

Whether  legacy  can  be  constituted  by  6.,  ii.  212. 
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BLANKS  IN  DEEDS. 

May  be  filled  up  in  presence  of  the  instommentary  witnesses,  i.  47. 
In  settlements  for  charitable  purposes,  do  not  render  trust  yoid  for  uncer- 
tainty, L  68. 
aecua  in  legacy  to  a  private  individual,  i.  48. 
Power  of  appointment  to  trustees  blank  as  to  the  amount,  may  be  filled  up  at 
their  discretion,  L  522. 
BONA  FIDE  PAYMENT.— Plea  of,  how  far  competent  to  trustees,  iL  111. 
BONA  FIDE  POSSESSION.— Plea  of,  not  competent  to  a  trustee,  L  179. 
BONA  FIDE  PURCHASER.— May  demand  a  good  title,  L  352. — See  Pubchaber. 
BOND,  Personal — ^Not  included  under  power  to  lend  on  personal  security,  L  332,  339. 
BONUS. — Comprehended  under  residue,  ii  262. 
BORROWING,  Powers  of. 

Trustee  cannot  borrow  trust  money,  L  216. 

Powers  of  borrowing  on  heritable  security  under  charitable  trusts,  L  441. 
under  private  settlements  must  be  the  subject  of  express  grant,  L  487. 
Tutors  cannot  borrow  on  security  of  heritable  estate  without  authority  either 

from  the  trustee  or  the  Court,  L  488. 
Trustees  have  the  power  to  borrow  upon  the  security  of  personal  estate,  L  488. 
BREACH  OF  TRUST. 

Malversation  of  funds  by  trustee,  consequences  of,  322. 
Liability  of  trustees  for  penal  interest,  in  respect  of,  iL  34-36. 
Trustee  guilty  of,  may  be  superseded  by  the  appointment  of  a  judidal  factor, 
iL392. 

See  Fraud— -Neouqence. 
BURDEN. 

How  trust  may  be  constituted  in  the  form  of  a  &.,  L  158. 

Distinction  between  express  trust  and  beneficial  gift  burdened  with  legacies, 

i.  182. 
Where  trust  constituted  by  way  of  6.,  benefit  of  a  lapse  enures  to  the  trustee,  L  185. 
Disposition  of  property  under  b,  implies  a  residuary  interest  in  the  grantee,  L  185. 
Remarks  upon  resulting  interests  under  charitable  trust,  where  the  trust  is 

created  by  way  of  6.,  i.  459. 
Trusts  which   divest  distinguished  from  those  which  burden  the  truster's 

interest,  iL  162. 
Constitution  of  legacy  by  burden  on  heritable  estate,  iL  215. 
BURGH. — See  Municipal  Corporation. 
BURSARY. 

Construction  of  trust  for  endowment  of,  in  college  or  university,  i.  433. 
How  far  statutes  and  usage  of  college  admissible  in  explanation  of,  L  438. 
Construction  of  bequest  for  establishment  of,  i.  457. 

CANCELLATION. 

Revocation  may  be  effected  by  c.  of  deed  ammo  et  facto,  L  61. 

Effect  of  c.  of  one  copy  of  deed  executed  in  duplicate,  L  62. 

(7.  manu  aliena,  or  by  procuration,  L  62. 

Effect  of  c.  as  distinguished  from  revocation,  L  62,  63. 

See  Revocation. 
CAPACITY  OF  PARTY. 

Remarks  on  the  pleas  of  facility  and  circumvention,  L  79. 
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CAPACITY  OF  PARTY— cofKmufti 

C7.  to  declare  election  between  legal  and  conventional  proTisions,  iL  820. 
Remarks  on  evidence  and  presumptions  applicable  to  questions  of  c,  L  78—80. 
Right  to  test  upon  equitable  interest  maj  be  restricted  by  trust  settlement, 

iL  125. 
Abolition  of  wife's  power  of  testing  on  goods  in  communion,  iL  209. 

See  MmoB — ^Mabried  Woman — ^Insanitt. 
CAPITAL. — ^Whether  undisposed-of  c.  passes  as  residue  or  to  the  legatee  of  the  interest, 

iL  264. — See  Fee  and  Lifebent. 
CHAPEL  TRUST. 

Completion  of  trustee's  title  to  property  in  churches  and  schools,  i.  297. 

Deed  of  investiture  may  provide  for  the  event  of  a  schism,  L  464. 

Congregation  has  a  title  to  sue,  L  464. 

At  one  time  Court  would  only  recognise  the  majority,  L  464. 

Property  now  given  to  those  who   adhere    to   the  ecclesiastical    superiors, 

L  464-5. 
CHARITABLE  TRUST. 

Whether  trusts  for,  can  be  brought  under  the  superintendence  of  accountant 

in  bankruptcy,  L  421. 
Trustee  Act,  whether  applicable  to  charitable  trusts,  L  422. 
Distinction  between  ex  officio  and  private  trustees  of  charities,  L  422. 
Constitution  and  Interpretation. 

Blanks  in  settlement  may  be  supplied,  L  48. 

In  what  terms  an  endowment  may  be  constituted,  L  423. 

Uncertainty  obviated    by  clothing    the   trustee   with    discretionary  powers, 

L  424. 
Locality  of  trust  may  be  implied,  L  424. 

Benignant  construction  of  charitable  trusts  illustrated,  L  424-7. 
Influence  of  the  Morgan  case  on  the  law  of  charitable  bequests,  L  427. 
Mistakes  in  the  designation  of  the  trustees,  or  parties  to  be  benefited,  L  427. 
To  what  extent  the  execution  of  a  trust  cy-pres  is  admissible,  L  428. 
Bequests  to  official  persons  as  trustees,  L  428 
Bequests  for  the  benefit  of  the  poor,  L  429. 
Duties  op  the  Trustee. 

Intention  of  the  settlor  to  be  carried  out  so  long  and  so  far  as  practicable, 

L430. 
Purposes  of  the  settlement  cannot  be  controlled  by  adverse  usage,  L  432. 

qucBre  as  to  matters  of  mere  administration,  L  432. 
In  what  way  the  members  of  a  corporation  charged  with  charitable  trust  give 

their  votes,  L  432. 
Remarks  on  the  law  of  prescription  as  applied  to  charitable  trusts,  L  434. 
Enforcement  of  trusts  created  by  voluntary  association,  L  434. 
English  doctrine  as  to  enforcement  of  purposes,  L  435. 
Powers  of  the  Trustee. 

Discretionary  powers  suffice  to  eficctuate  an  indefinite  trust,  i.  436. 

Power  of  selecting  objects  from  a  class,  L  436. 

*'  Moral  and  religious  improvement "  of  specified  locality,  i.  436. 

Extent  to  which  change  in  the  application  of  the  fund  is  permissible,  L  437. 

Powers  in  relation  to  investment  of  the  trust  funds,  i.  438. 

Trustees  may  lease  for  a  fine  or  grassum,  L  439. 
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GHABITABLE  TRUS^—cmtinued, 

Construction  of  special  powers  of  sale,  L  439-40. 

Trustees  may  sell  superiorities,  L  440. 

Whether  trustees  may  borrow  on  security  of  the  estate,  i.  441. 

Borrowed  money  a  good  charge  on  the  revenues,  i.  442. 

Power  to  feu  may  be  exercised  without  the  interposition  of  the  Court,  i.  442. 

Administration  of  trusts  for  educational  purposes,  L  443. 

Trustees  may  dismiss  teacher,  i.  443. 

Powers  of  trustees  in  relation  to  resignation,  etc.,  L  444. 

LlABIUTIES  OF  THE  TRUSTEE. 

Proceedings  uUra  vires  of  the  trust  bind  the  trustee,  but  not  the  estate,  L  444-5. 
Liability  for  expenses  of  litigation  and  trust  management,  L  445. 
Expenses  of  opposing  and  promoting  bills  in  Parliament,  L  446,  479. 
Personal  liability  of  trustees  for  breach  of  duty,  L  446. 
Jurisdiction  op  the  Court. 

Court  will  not  readily  interfere  in  the  way  of  prerention,  L  448. 
Expenses  of  administration  suits,  L  449. 
Remarks  on  international  questions,  L  449. 
Tttle  to  Sue. — ^Trust  may  be  vindicated  at  the  instance  of  beneficiary,  public  corpo 

ration,  etc.,  L  450-1. 
AssuMPnoN  AND  Appointment  of  Trustees. 

Ex  officio  trusteea,  whether  bound  to  accept,  L  451. 
Remarks  on  powers  of  assumption,  i.  451. 

Appointment  of  trustees  and  managers  by  the  Court,  i  452,  274. 
Appointment  of  original  trustees,  i.  453. 
Appointment  of  new  trustees,  L  456. 
Resulting  Interests. 

Whether  a  beneficial  interest  can  in  any  case  result  to  the  trustees,  i.  457. 

Extent  of  trustees'  resulting  interest  defined,  i.  458. 

Distinction  between  a  trust  of  the  entire  subject  and  a  burden,  L  459. 

When  a  resulting  interest  accrues  to  the  settlor's  heir,  i.  459. 

Where  the  trust  is  made  conditional  on  the  trustees'  acceptance,  i.  460. 

Where  the  purposes  do  not  exhaust  the  estate,  L  460. 

Resulting  interest  where  the  amount  of  the  bequest  is  not  specified,  i.  461. 

Doctrine  of  the  law  of  England,  i.  462. 

See  Chapel  Trust — ^Implied  Trust — ^Popular  Trust. 
"  CHILDREN." 

Construction  of  "  children,"  of  "  heirs  and  children,"  etc.,  in  settlements,  i.  133. 

in  marriage-contracts,  L  134. 
When  "children"  includes  the  heir,  i.  134. 

Construction  of  conjimct  destinations  to  spouses  and  c.  of  the   marriage, 
L  142. 
of  destinations  to  parent  in  liferent,  and  fee  to  c.  nominatimj  i.  142. 
of  destinations  to  parent  in  liferent,  fee  to  c.  nasdturi^  L  143. 
C.  taking  in  the  character  of  heirs  whatsoeyer,  not  regarded  as  favoured 
legatees,  L  128. 
CHILDREN,  ADVANCES  TO. — Doctrine  of  satisfaction  of  legacies  and  provisions  to 
c.  by  advances  considered,  IL  315. 

See  Satisfaction — ^Advances. 
CHILDREN,  Conditions  depending  on  the  Birth  of — See  Condition — ^Vesting. 
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CHILDREN,  Implied  Institation  of. 
Impued  Institution  of  Testatob's  Children. 

Doctrine,  8i  testator  sine  Uberis  decesssrity  explained,  iL  340. 

Whether  legacies  not  uniyenal  or  residuary,  are  revoked  by  the  operation  of 

the  implied  condition,  iL  341. 
Condition  fails,  where  there  is  evidence  of  intention  to  exclude  c,  iL  341. 
Bearing  of  the  cases  on  implied  institution  of  c.  of  legatee,. iL  342.-— {Infra.) 
Whether  a  settlement  is  impliedly  revoked  by  the  birth  of  a  posthumous 

child,  iL  342. 
Implied  Institution  of  Legatee^s  Children. 

Doctrine,  st  vutUutus  sine  Uberis  decesserit^  defined,  iL  251. 
Relationsk^  of  the  Parties, 

Bequests  to  the  settlor's  children  as  a  class,  iL  252. 

Bequests  to  individual  children  of  the  settlor,  iL  253. 

Bequests  to  the  settlor's  grandchildren  as  a  class,  iL  253. 

Bequests  to  individual  grandchildren,  iL  254. 

In  legacies  to  collateral  relatives  as  a  dass,  the  condition  applies,  iL  254. 

secus  where  individual  members  of  a  family  collaterally  related  are   se> 
lected,  iL  255. 
Survivorsk^  and  Destination  over.  Effect  of. 
Right  of  legatees'  c,  is  preferable  to  that  of  co-legatees  under  a  clause  of 

survivorship,  iL  255. 
Issue  of  deceased  legatee  have  not  the  benefit  of  a  clause  of  survivorship, 

unless  expressly  included  in  it,  iL  255. 
Whether  right  of  issue  is  preferable  to  that  of  legatee  under  a  destination 

over,  iL  257. 
Whether  issue  of  a  deceased  joint  legatee  have  the  benefit  of  jus  accrescendij  iL  257. 
Whether  institution  of  legatees'  c,  is  a  contingent  destination  tending  to  post- 
pone the  period  of  vesting,  ii.  352. 
Evidence  of  Intention  to  exclude  Children. 

Settlor  may  provide  specially  for  failure  of  the  legatee  leaving  issue,  iL  258. 
The  omission  to  make  provision  for  legatee's  existing  children  does  not  exclude 

the  application  of  the  condition,  iL  259. 
Whether  grandchildren  and  remoter  descendants  are  entitled  to  the  benefit  of 

the  condition,  iL  259. 
CHILDREN'S  PROVISIONS. 

Construction  of  powers  of  division  in  relation  to,  L  522. 

Child  overlooked  in  exercise  of  power  of  appointment  may  challenge,  L  523. 

Whether  power  of  division  implied  in  marriage-contract  provision  to  c,  i.  524. 

— See  Division,  Power  of. 
Interest  of  c,  not  affected  prejudiciaUy  by  parent's  election  to  take  legal  pro- 
visions, ii.  321. — See  Election. 
Under  Marrl&.qe-Contracts. 

Marriage-contract  obligation  in  favour  of,  not  onerous  if  exigible  after  the 

dissolution  of  the  marriage,  ii.  197. 
Rules  for  ascertaining  whether  children  have  a  jus  crediti,  iL  198. 
Right  to  provisions  excluded  by  father's  insolvency,  ii.  202. 
Post-nuptial  provision  to  o.  is  revocable,  unless  deed  delivered,  ii.  206. 
Whether  undelivered  post-nuptial  provisions  to  c.  are  revocable  by  the  father' 

alone,  ii.  207. 
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CHILDREN'S  PROVISIONS-~con<OT»5d. 

Whether  father  has  a  right  to  provide  c.  of  second  marriage  out   of  fund 

secured  to  children  of  first,  i.  514 ;  iL  204. 
When  provisions  to  c.  are  subject  to  an  implied  power  of  diviffion,  L  524. — See 
MABBiAQE-CoimiAcrr. 
Vesting  of  such  Provisions. 

Provisions  to  a  family  vest  in  c.  as  a  class,  notwithstanding  the  possibiHty  of 

future  issue,  iL  361. 
An  interest  vests   in  oach   individual  child  from  birth  or  from  the  period 

when  the  settlement  takes  effect,  iL  362. 
Right  of  representatives  of  c.  predeceasing  the  period  of  division,  iL  363. 
At  what  period  the  division  of  the  fund  should  take  place,  ii.  363. 
Effect  of  survivorship  clause  or  ulterior  destination  in  causing  a  suspension  of 

vesting,  ii.  364. 
Vesting  of  provisions  settled  in  liferent  and  fee,  with  destination  over,  iL  364. 

in  the  case  of  fee  burdened  with  an  annuity,  ii.  864. 
Effect  of  conditional  institution  of  issue  of  members  of  the  class,  ii.  364. 
Whether  vesting  affected  by  the  addition  of  a  power  of  division,  iL  365  ; 
L  521. — See  Vestenq. 
CHURCH.— See  Chapel  Trust. 

CIVIL  LAW. — Definition  of  trust  according  to  the  civil  law,  L  11. 
CLASSIFICATION  OF  TRUSTS.— See  Trusf. 

CLERGYMAN. — ^Authorized  by  statute  to  act  as  notary  in  the  execution  of  testa- 
ments, L  41. 
CODICIL. — If  prior  in  date   to   total   settlement,   whether  admissible,  L  59. — See 

Authentication — ^Alteration — ^Adoption — Revocation. 
COLLATIO  BONOBUM  INTEB  LIBEBOS,  iL  287.— See  LEGmM,  Satisfaction  of 
COLLATION  between  heir  and  executor,  lL  286,  295. — See  Leoitim — ^Executet. 
COLLEGE. 

Construction  of  trust  for  establishing  a  chair  in,  L  431. 
Construction  of  trust  for  endowment  of  bursary  in,  L  433,  457. 
Statutes  of  c.  may  be  looked  at  to  determine  powers  of  trustees  of  a  bursary,  L  438. 
COMMISSARY  COURTS.— Jurisdiction  of,  in  wills  and>fct  cammiasa,  L  3,  289. 
COMMITTEE.— Liability  of  members  of  c.  for  expenses,  iL  62. 
COMPANY. 

Whether  joint  stock  company  may  execute  a  trust  deed,  L  75. 
Private  trading  company  may  grant  trust  deed  for  behoof  of  creditors,  i.  76. 
Whether  joint  stock  company  may  accept  a  trust,  L  86. 
C  considered  as  the  recipient  of  an  equitable  interest,  L  94. 
Provisions  of  Trustee  Act,  1861,  do  not  apply  to  trustees  appointed  under  con- 
tracts of  copartnery,  L  94. 
C,  may  refuse  to  take  notice  of  trusts  in  register  of  transfers,  L  109. 
Trustees  allowed  a  reasonable  time  to  realize  settlor's  estate  when  consisting 

of  stock  or  hazardous  securities,  i.  313. 
Liability  of  trustees  to  the  public  as  members  of  c,  ii.  12. 
Liability  of  trustees  to  copartners,  and  for  calls,  iL  15— 18.-^See  Liabiutt. 
COMPENSATION. 

Rules  as  to  compensation  of  trust  debts,  i.  309. 

Doctrine  of  c.  in  relation  to  provisions  set  free  by  the  exercise  of  the  right  of 
election,  iL  327—9. 
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COMPETITION. — DiBcharge  of  tmstee  is  not  an  implied  discharge  of  legatees'  claims 
in  a  competition  as  to  the  fxmd,  iL  89. — See  Crsditobs'  Tbusts — Ramkino — 
Arrestment. 
COMPLETION  OF  TITLE. — See  Title,  Completion  of. 
COMPOSITION. 

Composition  payable  for  entry  of  trustees,  L  297. 

Whether  superior  bound  to  enter  the  heir,  L  297. 
COMPOSITION  CONTEACT. 

Based  on  principle  of  equal  distribution  and  accession  by  all  the  creditors,  i  419. 

Conditions  of  the  composition  contract,  L  419. 

Principle  of  distribution  where  fund  insufficient  for  payment  of  c,  i.  420. 

Deeds  of  arrangement  in  bankruptcy,  L  420. 
COMPROMISE,  Power  to,  possessed  by  trustees  virtute  officii,  L  477; 
CONDITIO  SI  SINE  LIBERIS  DECESSERIT.—See  Children,  Implied  Institu- 
tion of 
CONDITIONS  IN  LEGACIES  AND  TRUSTS. 

Effect  of  unlawful  condition  distinguished  from  that  of  unlawful  purpose, 
i.  113  ;  iL  239. 

Unlawful  condition  held  pro  rum  scripto^  i.  113. 

Court  will  not  interfere  to  enforce  restitution,  i.  114. 

Restitution  may  be  enforced  for  the  benefit  of  creditors,  i  114. 

Conditions  precedent  and  subsequent  in  legacies,  iL  234. 

Conditions  potestatiye  or  casual,  iL  235. 

Conditions  obligatory  or  unlawful,  iL  235. 

Potestatiye  conditions  in  legacies  divided  into  imperative  and  prohibitory,  ii.  235. 

When  the  vesting  of  a  legacy  is  dependent  on  a  condition,  ii.  236. 

Eventual  conditions  in  legacies,  and  distinction  between  events  certain  and  un- 
certain, iL  236. 

Legacies  to  trustees,  whether  conditional  on  acceptance,  ii.  237. 

Conditions  relating  to  succession  to  another  estate,  iL  237,  190. 

Condition  of  survivorship  illustrated,  ii.  237. 

Condition  that  the  legacy  is  claimed,  iL  237. 

Arbitrary  conditions  in  legacies,  iL  238. 

Conditions  depending  upon  the  birth  of  children,  iL  238,  383. 

Bequest  to  lunatic  conditional  on  restoration  to  sanity,  ii.  238. 

Bequest  effectual  although  condition  unlawful  or  impossible,  ii.  239. 

Conditions  in  legacies  requiring  or  prohibiting  residence,  ii.  239. 

Conditions  in  restraint  of  marriage,  within  what  limits  effectual,  ii.  240. 

Conditions  requiring  consent  of  guardians  or  trustees  to  marriage,  ii.  241. 

Whether  legacy  given  in  substitution  is  subject  to  the  conditions  and  destina- 
tion of  the  prior  legacy,  ii.  280. 

Conditional  legacy  not  held  to  be  in  satisfaction  of  a  debt,  iL  313. 

See  Survivorship — MAJORrnr — Vesting. 
CONDITIONAL  INSTITUTION  AND  SUBSTITUTION. 

Conditional  institution  and  substitution  distinguished,  iL  243. 

In  destinations  of  heritable  subjects,  substitution  presumed ;  in  moveables,  con- 
ditional institution,  ii.  243. 

Substitution  may  be  defeated  by  a  prior  will,  ii.  244. 

*'  Whom  failing^  in  heritable  destinations  imports  substitution,  iL  244. 

Presumption  against  substitution  in  conveyances  of  moveable  interests,  ii.  245. 
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CONDITIONAL  INSTITUnON  AND  SUBSTITUTION.— c<w«mtt«rf. 

Meaning  of  words  ^'  whom  failing'*  in  moveable  destinations,  iL  245. 
Terms  which  held  to  import  substitution  in  mobiUbus^  ii.  245. 
Destination  to  "  heirs  and  assignees*'  does  not  import  a  proper  substitution, ii.  246. 
Remarks  on  various  forms  of  conditional  institution  of  heirs,  ii.  247. 
Questions  between  heirs  and  next  of  kin,  L  127  ;  ii.  248. 
Right  of  conditional  institute  vests  without  service  or  confirmation,  iL  126. 
Whether  conditional  institution  of  '^  heirs  whatsoever'*  includes  the  heir  of  con- 
quest, i.  129. 
Legacy  with  a  destination  over,  not  held  to  be  in  satisfaction  of  a  debt,  ii  318. 
Whether  conditional  institute  bound  to  take  the  onus  of  proving  that  institute 

predeceased  the  settlor,  ii.  339. 
Predecease*  of  conditional  institute  a  ground  for  anticipating  the  period  of  dis- 
tribution, iL  384. 

See  Children — Joint  and  Several  Interests. 
"  CONFIDENCE."— Meaning  of  the  word,  L  183. 
CONFIRMATION  OF  EXECUTORS. 

-  Completion  of  title  to  personal  property  under  trust  settlements,  L  288. 
Nature  of  the  office  of  executor,  L  288. 
Beneficial  interest  vests  without  c,  L  289 ;  iL  126. 
Jurisdiction  of  the  Commissary  Courts  in  Scotland,  L  289,  3. 
Executor  bound  to  give  up  inventory  of  estate,  L  290. 
Probate  and  letters  of  administration,  i.  290. 
Procedure  by  petition  in  the  Commissary  Court  under  Confirmation  and  Probate 

Act,  L  291. 
C.  includes  the  deceased's  personal  estate  in  England  and  Ireland,  L  292. 
C.J  when  sealed  with  the  seal  of  the  Court  of  Probate  in  England  or  Ireland,  has 

the  effect  of  probate,  i.  292. 
Probate,  when  indorsed  by  commissary  derk,  equivalent  to  c,  L  293. 
Provisions  for  taking  affidavit  as  to  domicile,  L  294. 
Translation  of  foreign  wills  in  order  to  c,  i.  294. 
Whether  accepting  trustee  boimd  to  confirm  as  executor,  i.  244—5. 
Trustee  must  confirm  in  order  to  have  an  active  title,  L  306. 
Whether  executor  confirming  in  ignorance  of  a  trust  iBcurs  responsibility  for 

its  fulfilment,  L  245. 
What  titles  of  possession  are  equivalent  to  confirmation,  L  306. 
Whether  probate  or  letters  of  administration  give  an  active  title,  i.  307. 
Right  of  conditional  institute  vests  without  service  or  c,  iL  126. 
Completion  of  title  by  c.  to  personal  succession  under  lapsed  trust)  iL  160. 

See  Executor — Title,  Completion  of. 
CONFUSION. 

Trust  extinguished  by  confusion,  on  trustee  acquiring  the  beneficial  interest,  L  IS. 
Equitable  estate  not  extinguished  canjttaume,  where  there  are  postponed  or  joint 

interests  remaining,  L  13. 
In  what  circumstances  the  equitable  estate  may  merge  in  the  legal,  iL  95—6. 

See  Merger — ExTiNcmoN  of  Trust. 
CONGREGATION,  Rights  of.— See  Chapel  Trust —Presentation. 
CONJUGAL  RIGHTS  ACT.— Wife's  equity  to  a  settlement,  as  created  by,  ii.  175. 
CONJUNCT  FEE  AND  LIFERENT.— See  Fee  and  Liferent. 
CONQUEST. — Construction  of,  in  contracts  of  marriage,  ii.  194. 
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CONQUEST,  Heir  of. 

Whether  comprehended  under  the  term  "  heirs  whataoever,**  i.  128. 
When  equitable  interests  in  heritable  estate  fall  to,  iL  126. 
CONSENT. — Resignation  by  consent  of  all  the  beneficiaries,  L  278.-— See  Homologatign. 
CONSIGNATION  of  Trust  Funds.-— Benefidaiy  not  entitled  to  require,  unless  miscon- 
duct alleged,  L  820. 
CONSTITUTION  OF  TRUST— See  Trust. 
CONSTRUCTION  OF  SETTLEMENTS. 

Settlements  executed  of  same  date  construed  as  one  deed,  L  59. 

By  what  law  the  interpretation  of  a  trust  deed  falls  to  be  determined,  L  168—170. 

Interpretation  of  trusts  of  lands  as  affected  by  comity,  L  162,  170. 

Estimate  of  the  comparative  importance  of  the  laws  of  the  domicile,  place  of 

execution,  and  forum  of  administration,  i  175. — See  Forsjon. 
Distinction  betwixt  trusts  executory  and  executed,  L  125. 

how  far  recognised  in  the  law  of  Scotland,  L  127. — See  Executort  Trust. 
Doctrine  of  benignant  construction  in  charitable  trusts,  i  425.-*See  Charitable 

Trust. 
Words  descriptive  of  the  GRAinxE. 

(7.  of  '^  heirs  and  assignees,"  "  heirs  whatsoever,"  etc.,  L  127. 

Case  of  children  taking  in  the  character  of ''  heirs  whatsoever,"  i  128. 

Origin  and  effect  of  the  term  '^  heirs  whatsoever,"  L  128. 

Whether  the  heir  of  conquest  is  excluded,  L  129. 

C,  of  "heirs"  in  settlement  in  which  conversion  directed,  L  130. — See  Conversion. 

"  Heirs  "  conditionally  instituted  not  entitled  to  claim  as  "  survivors,"  L  130. 

At  what  period  the  character  of  heir  or  next  of  kin  attaches,  L  181. 

quarty  in  case  of  institution  of  heirs  of  a  party  in  life,  L  131. 
C,  of  "  Executors  or  nearest  of  kin,"  L  132. — See  Executrt. 

of  "  heirs-male,"  etc,  L  132. 

of  "  heirs  and  children,"  etc.,  in  marriage-contract  destinations,  L  132. 

of  "  heirs  and  children,"  etc.,  in  dispositions  of  heritable  estate,  L  133. 

of  "  children,"  "  issue,"  etc.,  L  133. — See  Children. 

of  executory  destinations  in  entail  trusts,  L  134,  387.— -See  Entail. 

of  words  importing  substitution,  ^<  whom  failing,"  etc.,  l  134. — See  Condi- 
tional Institution  and  Substitution. 
Words  descriptive  op  the  Estate. 

Construction  of  particular  followed  by  general  words  ejusdem  ffeneris,  L  135. 

Where  the  general  words  apply  to  different  subjects,  L  136. 

General  words,  to  be  effectual,  must  be  appropriate,  i  137. 

What  words  will  comprehend  heritable  estate,  L  137. — See  Estate. 

What  words  will  carry  lands  held  under  a  defective  entail,  L  138,  495. 

C.  of  "  surplus,"  "  free  rents,"  "  interest,"  etc.,  L  139. 

Legacy  of  interest  may  carry  the  principal,  L  140. 

Extent  of  the  interest  conveyed  to  the  beneficiary,  L  140  rt  aeq. — See  Fee  and 

Liferent. 
CONSTRUCTIVE  TRUSTS. 

Doctrine  of  constructive  trusts  explained,  L  200. 
Constructive  trust  in  purchases  of  trust  estate  by  trustees,  i.  202. 
Constructive  trust  in  renewal  of  leases  by  trustees,  L  202. 
Rights  of  onerous  assignees  respected,  i.  204. 
Renewal  of  leases  by  tutors  and  quasi  trustees,  i.  204. 
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CONSTRUCTIVE  TRUSTS— contmtwjrf. 

Immaterial  that  the  terms  of  the  new  lease  are  different,  L  205. 

Trustee  must  account  for  profits,  L  205. 

Constructiye  trusts  in  purchases  of  debts  by  trustees,  L  206. 

Possession  of  title  deeds  as  affected  by  constructiye  trusts,  L  208-9. 

Constructive  trusts  upon  poHcies  of  insurance,  i.  210. 

Duties  of  liferenters  as  constructive  trustees,  i.  210. 

See  Lucrative  TRANSAcnoN — Purchases  bt  Trustees. 
CONTINGENT  INTEREST. 

In  distributing  estate,  trustee  must  take  care  to  protect,  ii  80. 
May  be  disposed  of  by  wUl  or  settlement,  iL  125. 
CONTRACT. 

Powers  of  trustees  to  enter  into,  i.  473. 

Liability  of  trustees,  in  respect  of  c,  made  in  name  of  the  trust,  iL  8. 

Liability  of  trustees  to  the  public  as  members  of  joint  stock  companies  and 

partnerships,  iL  12. 
Whether  trustees  are  responsible  at  common  law  for  the  c.  of  co-trustees,  iL  41. 
Factor's  pecimiary  obligations '  are  not  binding  on  the   trustee  individually, 

unless  he  gives  authority,  iL  54. 
Trustee,  when   bound  to   fulfil  factor's   obligations   ad  fiictum  prcBStandum, 

ii.  54-55. 
Factor's   obligations,  if  in  excess  of  power,  bind  neither  the  estate  nor  the 
trustee,  iL  55. — See  LiABZLrrr. 
CONVERSION,  CONSTRUCTIVE. 

Effect  of,  upon  Succession  of  the  Settlor. 
Where  Estate  deetined  to  ^'  heirs  and  assignees^ 

Question,  where  estate  destined  to  heirs  and  assignees  of  the  settlor,  iL  182. 
Result  of  the  authorities  is,  that  a  direction  to  seU  and  pay  the  proceeds  to 

heirs  and  assignees  operates  in  favour  of  next  of  kin,  iL  133. 
Analogous  construction  where  the  destination  is  to  the  heirs  and  assignees  of 
a  beneficiary,  ii.  134 ;  L  183. 
Where  Equitable  Interest  not  disposed  of. 

Succession  to  resulting  interest  not  affected  by  a  direction  to  convert,  L  189 ; 

iL  135  et  seq. 
If  the  purpose  fail,  land  directed  to  be  sold  results  to  the  heir-at-law,  ii.  137 ; 

money  directed  to  be  invested  in  land  results  to  the  next  of  kin,  iL  137. 
Whether  undisposed-of  interests  in  heritage  constructively  converted,  pass  as 
part  of  a  residue  of  personalty,  ii.  262. 
Effect  of,  upon  Succession  of  the  Benefioiart. 

Conversion  of  the  Beneficial  Interest  from  Moveable  into  Heritable^  ii.  138. 

Moveable  estate  directed  to  be  invested  in  land  descends  as  heritage,  iL  138. 
In  trusts  for  the  purchase  of  lands,  the  purchase  money  follows  the  destina- 
tion, iL  139. 
Direction  to  invest  on  heritable  security  does  not  change  the  quality  of  the 
succession,  iL  139. 
Conversion  of  the  Beneficial  Interest  fi'om  Heritable  into  Moveable^  ii.  140. 
Land  directed  to  be  sold  descends  as  personalty,  ii.  140. 
Implied  direction  has  the  same  effect  as  express,  iL  141. 
Power  only  receives  effect  as  an  implied  direction,  where  the  exercise  of  the 
power  is  indispensable  to  the  execution  of  the  trust,  iL  141 ;  L  482. 
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CONVERSION,  CONSTRUCTIVE— cofitmtted 

To  what  extent  the  legacy  duty  cases  are  authoritative,  ii.  141. 
Construction  of  conditional  powers  of  sale,  ii  142. 

Construction  of  words  "pay  over,"  "free  proceeds,** "  if  necessary,'*  etc.,  ii  14S-4. 
Result  of  the  authorities  upon  implied  directions,  iL  145. 
Reconvebsiom  akp  Elechon. 

The  act  of  the  trustee  cannot  alter  the  quality  of  the  trust  estate,  iL  145. 
Where  trustee  directed  to  purchase  heritable  estate  for  a  minor,  can  the  minor 

elect  to  take  the  succession  in  cash  ?  ii.  146. 
Whether  minor  may  elect  to  take  heritable  estate  in  forma  ^pedficOy  ii.  146. 
Conversion  by  curator  of  lunatic,  does  not  affect  his  succession,  ii.  146. 
Conversion  by  an  apparent  heir  not  served,  ii  147. 
Election  by  beneficiary  to  take  converted  estate  in  its  original  form  on  his 

succession,  iL  147. 
Election  by  one  beneficiary  of  a  class,  ii.  149. 
Properties  of  the  Converted  Estate. 

To  what  extent  converted  succession   retains  properties  of  original  estate, 

iL  150. 
Distinction  between  effect   of  conversion  in  regard  to  legal  claims,  and   to 

transmission,  ii.  150. 
Converted  heritage  remains  subject  to  claims  of  the  heir,  and  to  terce  and 

courtesy,  iL  150. 
Converted  personalty  is  subject  to  legitim  axidjuB  relicUBj  iL  151. 
Legitim,  etc.,  not  exigible  out  of  proceeds  of  lands  directed  to  be  sold,  iL  152. 
Equitable  interest  in  proceeds  of  land  directed  to  be  sold,  is  transmissible  by 

assignation  or  arrestment,  iL  153. 
Equitable  interest  in  converted  heritage  transmissible  by  testament,  ii.  153. 
Transmission  of  equitable  interest  in  money  rendered  heritable  deatinaiumef 

ii.  154. — See  Equitable  Estate. 
CORPORATION. 

Corporation  considered  as  the  grantee  of  a  trust,  i.  75. 
Whether  c.  may  accept  a  trust,  i.  85. 

Whether  members  of  c.  vote  separately  or  collectively  as  trustees,  L  237,  432. 
Trust  vested  in  c.  not  affected  by  changes  in  the  constitution  of  the  c,  L  238. 
Completion  of  title  where  legal  estate  vested  in  c,  L  298. 
Title  of  municipal  c.  to  call  trustees  of  charitable  institutions  to  account,  L  450. 
See  Municipal  Corporation — College — Compant. 
CORPOREAL  MOVEABLES. 

Construction  of  words  descriptive  of,  i.  135 ;  iL  221. 
Donation  of,  how  to  be  proved,  L  194. 

See  Equitable  Estate^— Furniture — ^Effects. 
CO-TRUSTEES,  Liability  of. 
Doctrine  of  Joint  LiABrurr. 

Trustees,  whether  liable  in  a  joint  responsibility,  ii.  38. 

Limitation  of  liability  under  the  Trustee  Act,  ii.  40. 

Responsibility  for  the  contracts  of  co-trustees,  iL  41. 

Trustees  not  jointly  responsible  for  fraud,  iL  41. 

Liability  of  trustees  in  respect  of  their  subscriptions  to  receipts,  iL  42. 

Whether  liability  attaches  where  money  entrusted  to  co-trustee  for  specified 

purposes,  ii.  42. 
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CO-TRUSTEES,  LIABILTTY  OF^  corUmued, 

liability  may  attach  if  trustees  neglect  to  see  to  the  applicatioii  of  the  money, 

iL48. 
Liability  where  estate  vested  or  in  the  power  of  the  defaulting  trustee,  ii.  43. 
Liability  for  delegation  of  the  duties  of  the  trust,  ii.  48. 
Executors,  whether  liable  in  a  joint  responsibility,  ii.  43. 
Remarks  on  liability  of  assumed  trustees,  ii.  43. 
Joint  liability  of  tutors  under  the  statute  1672,  ii.  44. 

LHOTATION  OF  LlABILnT. 

Girctunstances  in  which  trustees  held  to  be  exempt  from  liability,  ii.  46-8. 
Trustees  only  liable  in  a  joint  responsibility,  as  for  culpa  IcUOj  or  supine  negli- 
gence, ii.  48. 
Whether  the  usual  indemnity  clause  is  effectual,  ii  48. 
How  the  liability  of  trustees  may  be  effectually  restricted,  iL  48. 

See  LlABILFTT. 

COUNSEL. — ^Trustdes  entitled  to  the  expense  of  taking  the  advice  of  counsel,  i.  445 ; 

iL83. 
COURTESY. — Converted  heritage  remains  subject  to,  iL  150. 
COURTESY,  Satisfaction  of,  by  special  provision,  iL  292. 
CREDITORS'  TRUSTS. 

Distinction  between  trusts  for  creditors  scheduled,  and  trusts  for  creditors 

generally,  L  401. 
Testamentary  settlement  may  be  converted  into  trust  for  c,  L  402. . 
When  trustees  may  be  compelled  to  satisfy  claims  of  c,  i.  324. 
Creditors'  trusts  may  be  defeated  by  c.  applying  for  sequestration,  L  326, 

402. 
May  be  reduced  if  executed  within  sixty  days  of  bankruptcy,  L  403 ;  or  under 

statute  1621,  c.  18,  L  404. 
May  be  defeated  by  the  execution  of  ultimate  diligence,  L  404. 

by  process  of  judicial  sale,  i.  405. 

by  creditors  pursuing  separate  measures,  i.  405,  413. 
CoNSTiTtmoN  OF  Cbewtoes'  Trusts. 

Trust  conveyance  must  be  unconditional,  unless  creditors  are  parties,  i.  405. 

Whether  deed  may  embrace  stipulations  for  discharge,  L  406. 

Form  and  purposes  of  the  trust,  L  406. 

Powers  of  creditors  or  committees,  and  nomination  of  new  trustees,  L  407. 

Trust  subsists  notwithstanding  failure  of  trustees,  L  407. 

Preferences  acquired  by  trustee  subsist,  although  administration  stopped  by 

creditors  pursuing  separate  measures,  L  408. 
Completion  of  trustees'  title,  L  408. 
How  far  agent's  lien  gives  a  preference,  L  409. 
Accession  bt  CBEDnoBs. 

Accession   may  be  constituted  by  writing,  or  iuferred  from  circumstances, 

L  409-10. 
Accession  rebus  et  facta  does  not  import  assent  to  conditions  of  trust,  i.  410. 
Accession,  how  far  binding  on  the  creditor  personally  and  on  assignees,  L  411. 
Conditional  on  consent  of  other  creditors  being  obtained,  i.  412. 
Unfair  preferences  entitle  creditor  to  resile,  L  412. 
Whether  accession  bars  creditor  from  using  diligence    to   secure   collateral 

rights,  L  412. 
VOL.  II.  2  L 
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CREDITORS*  TRUSTS— contmuedL 

Clause  determimng  tnut  in  default  of  aooeBdon,  L  413. 
Distinctioii  in  case  of  trusts  of  a  part  of  granter's  property,  i.  413. 
Duties  of  the  Tbustee. 

Completion  of  title  and  prevention  of  preferences,  L  414. 

Realization  and  management,  i  414. 

Cutting  down  uncompleted  preferences  and  begun  diligence,  L  415. 

Rights  of  creditors  using  arrestment  after  the  elapse  of  four  months,  how  to  be 

enforced,  L  415. 
Trustee  may  be  empowered  to  decide  questions  of  ranking,  L  415. 
Liability  for  loss  and  breadi  of  trust,  L  415. 
In  case  of  insolyency,  testamentary  trustees  ought  not  to  pay  until  the  elapse 

of  six  months,  L  824,  402. 
Effect  of  pari  passu  diligence,  L  325. 
Ranking  of  unsecured  debts,  L  326. 

Maintenance  of  family  a  debt,  in  question  with  truster's  heir,  L  326. 
Voluntary  trusts  only  enfordble  for  benefit  of  prior  creditors,  L  416. 
Postponed  creditors  may  attach  rerersion  by  adjudication,  L  416 ;  iL  172. 
Trusts  for  payment  of  20s.  in  the  pound,  L  416. 
Right  of  creditor  as  legatee  does  not  lapse  by  predecease,  i  416. 
Implied  power  of  sale  for  payment  of  debts,  L  324. 
Trustee  bound  to  exercise  power  of  sale  where  realized  assets  are  insufficient, 

L417. 
Whether  trust  for  creditors  interrupts  prescription,  L  417. 
Benefit  of  trust  cannot  be  restricted  to  creditors  acceding  within  a  certain 

time,  L  418. 
Reversionary  interest  of  truster  and  of  posterior  creditors,  i  418. 
Distinction  between  ex  facie  absolute  tides  and  burdens,  L  419. 
Trustee  cannot  denude  in  fraud  of  creditors'  interest,  L  419. 
CoMPosmoN  Contracts. 

Conditions  of  the  composition  contract,  i  419. 

Rule  of  distribution  where  fand  insufficient  for  payment  of  composition,  L  420. 

Deed  of  arrangement  in  bankruptcy,  i  420. 

See  Debts — ^Bamebuptct. 
CREDITORS,  RIGHTS  OP  TRUSTER'S. 

Latent  and  personal  interests  are  binding  against  c,  i  36. 

Delivery  of  trust  deeds  for  behoof  of  c,  L  66.  ' 

Validity  of  trusts  excluding  the  power  of  the  benefidaiy's  c.  to  attach  the 

subject,  i  110. 
C.  entitled  to  try  validity  of  purchase  by  trustee,  L  371. 
Whether  c.  can  compel  exercise  of  power  of  disposal  or  appointment,  L  510. 
Any  claim  or  action  competent  to  a  beneficiary,  may  be  taken  up  by  his  c,  iL  4. 
Rule  as  to  expenses  of  trustees  who  are  parties  to  competitions  among  c,  iL  78. 
C  entitled  to  decree  of  preference  in  their  own  name,  ii.  109. 
How  the  trust  estate  may  be  affected  by  diligence  at  the  instance  of  the  c.  of 

the  truster,  trust  estate,  and  beneficiary  respectively,  iL  128-9. 
Rational  post-nuptial  provisions  to  wives  are  effectual  in  competition  with  c, 

iL205. 
CREDITORS,  HERITABLE. 

Duties  of  heritable  c.  exercising  powers  of  sale,  L  34d.-*^e  Secubtft,  Heritable. 
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CREDITORS,  UEBJTABLEr^ontmuecL 

Sale  at  the  iDstance  of  c.  under  powers,  how  to  be  carried  through,  L  846. 

Purchasers  from  heritable  c.  discharged  bj  consigning  the  price,  L  359. 

Purchaser  from  heritable  c.  liable  for  surplus  if  he  pays  to  the  exposer, 
L359. 
GRIME,  C!onTiction  of. — ^Disqualifies  convict  from  acting  as  trustee,  i  91 . 
CROWN. 

Crown  considered  as  the  granter  of  a  trust,  L  74. 

May  be  constituted  a  trustee,  L  84*5. 

May  take  as  a  beneficiary,  L  92. 

In  what  droumstances  ike  Crown  may  lay  claim  to  a  resulting  interest  in  a 
succession,  L  180. 
CURATOR, 

Cannot  acquire  lease  of  his  ward's  estate,  L  204. 

Trustee  not  boimd  to  accept  office  of,  L  246. 

Appointee  may  accept  office  of  c,  and  decline  tutory,  L  246. 

Whether  Court  will  grant  power  of  sale  to  c.|  i  348. 

Responsibility  of  trustee  accepting  the  office  of  c,  i  490. 

Whether  trustee  acting  as,  is  protected  by  indemnity  clause  of  Trustee  Act,  i.  491 . 

See  Minor. 
CURATOR  AD  LITEM, 

Office  of,  is  remunerative,  L  220. 

Appointment  of,  in  action  of  distribution,  sufficient  to  exonerate  trustees  in 
relation  to  minor's  interest,  iL  70. 
CUSTODY  of  Trust  Estate.— See  MANAaiaiENx. 

CT-FRES^'^To  what  extent  this  doctrine  has  been  admitted  in'  Scotch  practice, 
i.  428-9. 

DAMAGES. 

Measure  of,  exigible  from  trustee  for  loss  from  improper  investmeut  of  funds, 
L340. 
from  illegal  purchase  of  trust  estate,  i.  876. 
DATE. 

Presumption  as  to  d  of  holograph  trust  settlements,  in  relation  to  death-bed  and 

capacity  of  granter,  L  44,  45. 
Proof  of  d.  of  holograph  settlement  inter  vivos,  L  45« 
Presumption  as  to  dL  of  holograph  additions  to  settlements,  i  53. 
Settlements  executed  of  same  d.  construed  as  one  deed,  i.  59. 
DEAD'S  PART.— See  Exeodtbt. 
DEAF-MUTE. 

May  execute  deed,  L  79. 
Title  of,  to  sue,  and  to  grant  discharges,  iL  108. 
DEATH-BED. 

Declaration  of  trust  emitted  on  d.  not  binding  on  the  heir,  L  85. 

No  absolute  prestunption  that  holograph  settlement  executed  on  d,  L  44. 

Distinction  between  implied  and  express  revocation,  in  relation  to  the  law  of 

d,  L  63. 
When  will  presumed  to  have  been  executed  on  d,  L  80. 
Whether  codicil  executed  on  d.  can  be  revoked  by  heir-at«Iaw  if  settlement 
contains  a  direction  to  sell,  L  192. 
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DEATH-BED— cofKmuedL 

Whether  the  benefit  of  unclaimed  terce  results  to  the  heir-at-law  successfully 

chaUenging.  settlement  executed  on  d,  ii  325. 

See  Revocation. 
DEBTOR  to  trust  estate,  liability  of,  to  see  to  application  of  payments,  i.  316. 
DEBTS.— Purchase  of,  by  trustees,  illegality  of,  i.  206. 
DEBTS,  PAYMENT  OF. 
Duty  of  the  Trustee. 

Power  to  sell  for  payment  of  cL  implied  in  trust  settlements,  i.  324. 
At  what  period  trustees  are  bound  to  pay,  L  324,  473. 
Duty  of  trustee  for  payment  of  d  when  estate  insolvent,  325,  402. 
Trust  may  be  reduced  in  case  of  truster's  insolvency,  L  3d6. 
Bulking  of  unsecured  debts,  L  326. 

Maintenance  of  truster's  family,  whether  a  debt  affecting  his  estate,  i.  326. 
Rule  as  to  abatements  in  settling  with  debtors  on  trust  estate,  L  327. 
Payment  of  legacies  postponed  to  debts,  L  327 ;  iL  228. 
Remarks  on  trusts  for  payment  of  entailer's  debts,  i  381. — See  Entail. 
LiABiuTT  OF  Trustee's  Estate  for. 

General  rule  as  between  heritable  and  moveable  estate,  L  328. 

Residuary  interest  in  total  estate  is  personalty,  L  328. 

When  heritable  debts  are  chargeable  on  personalty,  i.  329. 

Power  to  charge  does  not  alter  liability,  i.  330. 

Where  debts  are  secured  on  different  subjects,  L  330. 

Where  debts  are  secured  on  rents,  i.  331. 

Order  of  liability  amongst  heirs,  i.  331. 

Whether  direction  to  trustees  of  general  estate  to  pay,  relieves  subject  on  which 

debt  secured,  ii.  228. 
Whether  direction  to  pay  debt  out  of  fund  specifically  bequeathed  is  equivalent 

to  ademption  of  the  legacy,  ii.  229. 
LiABiLiTT  OF  Trustee  for. 

Grounds  on  which  trustee  may  be  liable  for  truster's  debts  and  contracts,  ii.  2. 

Liability  of  trustees  for  denuding  before  making  payment  of  debts,  ii.  3. 

How  far  executors  incur  liability  by  paying  prmo  veniente,  before  the  elapse  of 

six  months,  iL  31. 

See  CREDrroRs'  Trusts. 
DEBTS,  SATISFACTION  OP,  by  Legacies  and  Provisions. 

How  far  the  maxim  debitor  non  prcBSumitur  donare  is  applicable  to  legacies  in 

favour  of  creditors,  ii.  309. 
Doctrines  of  the  English  and  Scotch  law  on  the  subject  of  presumption  against 

donation  contrasted,  ii.  310. 
Principle  upon  which,  in  Scotland,   the  presumption  may  be  overcome  by 

evidence  of  a  contrary  intention,  iL  311. 
General  direction  to  pay  debts  immaterial  in  question  as  to  satisfaction,  iL  312. 
Presumption  for  satisfaction  not  overcome  hy  differences  as  to  the  term  of  pay- 
ment, iL  312. 
Legacy  with  a  destination  over  not  presumed  to  be  in  satisfaction  of  a  debt,  iL  313. 
Conditional  legacies  not  presumed  to  be  in  satisfaction  of  debt,  iL  313. 
Legacy  not  held  to  be  in  satisfaction  of  debt,  unless  it  is  eftisdem  generis^  iL  314. 
Satisfacti<m  of  claim  against  husband's  estate  for  wife's  share  of  goods  in 

communion,  ii.  314. 
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DECLARATOR. 

Not  necessary  to  constitute  right  of  spouses  to  appoint  trustees,  i.  269. 

Question  of  power  may  be  ascertained  by,  i.  472. — See  Beneficiabt's  Right  of 
Action. 
DECLARATOR  OF  TRUST.— See  Proof  of  Teust. 
DECLARATION  OF  TRUST. 

Effect  of  loss  or  destruction  of,  i  29,  84. 

Effect  of  back-letter  in  redarguing  evidence  of  donation,  L  197. 
DECLARATORY  ADJUDICATION. 

Completion  of  title  by,  to  interest  under  a  lapsed  trust,  ii.  157. 

Whether  a  hdbUe  mode  of  completing  a  title  to  a  moveable  interest  in  heritable 
estate,  iL  157-8. 

Whether  a  hdbiU  mode  of  completing  a  title  to  property  destined  to  children 
naacituriy  ii.  159. 
DEDUCTIONS  FROM  LEGACIES.— See  Legacy— Abateheot. 
DEFINITION  OF  TRUST.— See  Tbust. 
DELIVERY  OF  SETTLEMENT. 

Essential,  except  in  the  case  of  testamentary  writings,  i.  65. 

Effect  of  reserving  the  granter's  liferent,  L  66. 

Of  trust  settlement  to  trustees  for  behoof  of  children,  bars  revocation,  i.  68. 

Whether  granter's  interest  in  acq^nrenda  can  be  excluded,  i.  68. 

Constructive  delivery  of  settlements,  i  69. 

In  settlements  for  behoof  of  granter's  family,  i.  69. 

In  mutual  settlements,  i.  70-1. 

How  far  legitim  may  be  defeated  by  settlement  inter  vivos,  L  71. 

Revivor  of  revoked  settlement  by  delivery,  i  72. 

Deeds  in  the  custody  of  a  trustee  or  agent,  whether  held  to  be  delivered,  i.  72—3. 

When  delivery  to  beneficiary  presumed  to  be  for  his  own  interest,  i  72. 

Qualification  of  Erskiae's  doctrine  on  this  question,  L  72. 
DELIVERY  OF  MOVEABLES.— See  Tradition. 
DEMONSTRATIVE  LEGACY.— See  Legacy. 
DENUDING. — See  Distribution. 
DEPOSIT. 

Trust  compared  with  deposit  and  mandate,  i.  11. 

Simple  trust  equivalent  to  deposit,  i  14. 
DEPOSIT-RECEIPT.— Whether  legacy  can  be  constituted  by  dehvery  of,  L   197; 

ii  212. 
"  DESCENDANTS.''— Construction  of  the  term,  L  154. 

DESCENT  OF  EQUITABLE  INTERESTS.— See  Succession- Equitable  Estate- 
Conversion. 
DESIGNATION. 

Effect  of  mistakes  in  the  designation  of  trustees  or  societies  to  whom  charitable 
bequest  appointed,  i.  427. 

Whether  transfer  of  stock  to  trustees  under  their  collective  dedgnation  infers 
liability,  ii.  19. 
DESTINATION. — See  Joint  Appointment — Survivorship — Heirs— Fee  and  Liferent 

— Conditional  Institution — Vesting. 
DEVOLUTION  OF  TRUST. 

Trustees  cannot  delegate  the  office,  i.  239 ;  nor  the  responsibility  attaching  to  it, 
ii.  43. 
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DEVOLUTION  OF  TRUST ^contmued. 

Conseqiienoe  of  irregular  devoludon,  L  240. 

Assumed  trustees  have  not  the  powers  of  executors,  L  240. 
DIFFERENCES  amongst  Trustees. — Bemedj  for,  by  appointment  of  judicial  factor, 

L  277 ;  iL  393. 
DILIGENCE. 

Creditors  of  the  truster  or  trustee  may  attach  the  le^  estate  by  diligence,  iL  128. 

Creditors  of  the  b^ieficiary  can  only  attadi  his  equitable  interest,  iL  128. 

Moveable  interests  are  attachable  by  arrestment,  iL  129. 

By  what  diligence  a  beneficiary  may  operate  upon  the  legal  estate,  ii.  129. 

Difficulty  in  the  case  of  heritable  property  directed  to  be  sold,  iL  130. 

Beneficiary  may  attach  moveable  estate  by  arrestment  iL  130. 

Truster's  reversionary  interest  may  be  attached  by  adjudication,  L  416  ;  iL  130. 

Trustee  cannot  use  d.  upon  trust  debt  acquired  by  himself,  L  207. 

How  far  the  rule  of  law  as  to  pari  passu  ranking  of  arresting  creditors  is  binding 
upon  testamentary  trustees,  L  325. 

Trust  for  creditors  may  be  defeated  by  the  execution  of  ultimate  dL,  L  404r-5. 

Efiect  of  c2.  in  excluding  wife's  claim  to  a  settlement  under  the  Conjugal  Rights 
Act,  iL  175. 

See  Arrestmeut — Abjudication. 
DILIGENCE  PRESTABLE. 

Nature  of  diligence  prestable  from  trustees,  iL  26. 

Trustees  bound  to  use  exact  diligence  in  the  recovery  of  tmster^s  assets,  L  809. 
— See  LiABiuTT. 
DIRECTION  TO  SELL.— See  Comvebsion— Sale. 
DISCHARGE  OF  TRUST  DEBTORS. 

Power  of  trustees  to  grant  d,  L  352—6,  474. 

Trustees  may  compel  minority  to  sign  d,  L  236. 

Purchasers  from  heritable  creditors  are  discharged  by  consigning  the  price,  L  359. 
DISCHARGE  OF  TRUSTER. — Competency  of  stipulation  for  d.  in  trust  conveyances 

to  creditors,  L  406. 
DISCHARGE  OF  LEGAL  PROVISIONS.— See  Leoitim--Jus  Reuctjb— Tkrce — 

COUOTEST— EXECDTRT. 

DISCHARGE  OF  TRUST. 

Trust  may  be  extinguished  by  discharge  where  granter  retains  the  radical  light, 

L  419 ;  iL  166. — See  Radical  Right. 
Trust  may  be  extinguished  by  confusion  or  merger,  L  13  ;  iL  95. 
Contingent  interest  sufficient  to  prevent  equitable  estate  merging  in  the  legal 
estate,  L  13. — See  Msroes. 
DISCHARGE  OF  TRUSTEE. 
Express  Dischabge. 

Trustee  bound  to  distribute  the  estate  aflter  fulfilment  of  trust  purposes,  iL  80. 

Trustee  must  take  care  to  protect  contingent  interests,  iL  80. 

Trustee  responsible  for  denuding  in  favour  of  the  proper  party,  iL  81. 

Whether  a  bond  of  indemnity  is  an  effectual  protection,  iL  81. 

Duty  of  trustees  in  cases  of  uncertainty  as  to  existence  of  legatee,  ii.  82. 

Questions  as  to  beneficiary's  authority  to  receive  and  discharge,  iL  82  ;  L  419. 

2>.  by  beneficiaries  having  limited  tides,  ii.  83. 

of  liability  for  erroneous  payment  by  prescription  or  homologation,  ii.  83. 
Trustee  entitled  to  require  an  unconditional  d.,  iL  84. 
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DISCHARGE  OF  TRUSTEE— con^uedL 

A  receipt  is  a  sufficient  d  in  tihe  case  of  a  legacy,  ii  ^5. — See  Distribution. 

Truster  possessing  upon  his  radical  title,  may,  on  fulfilment  of  the  trust  pur- 
poses, require  the  trustee  to  discharge  the  trust,  iL  165. — See  Radical  Right. 
Judicial  Disghaboe. 

Trustee  entitled  to  judicial  exoneration  when  he  cannot  obtain  full  d.^  ii  85. 

Trustee  may  sue  for  exoneration  without  consent  of  the  beneficiaries>  ii.  87. 

Exoneration  of  trustees  denuding  in  favour  of  other  trustees,  iL  87. 

Individual  trustee  entitled  to  insist  m  action  of  exoneration  for  his  own  in- 
terest, L  237. 

IhPUED  DifiCHABaS. 

Implied  d.  by  homologation  of  trustees'  transactions,  ii  88. 

One  creditor  not  bound  by  d,  executed  by  other  creditors,  ii  89. 

Legatee  discharging  a  trustee  does  not  impliedly  ^iischarge  his  daims  in  a  ques- 
tion with  competing  legatees,  ii  89,  884 

Husband  cannot  discharge  his  wife's  claims  where /us  mariti  exduded,  ii.  89. 

How  far  wife's  d  is  effectual,  ii  89. 

Trustee  cannot  wind  up  without  judicial  authority,  in  the  absence  of  his  co- 
trustees, ii  89. 

Trustee  entitled  to  be  kept  indemmay  ii  90. 

See  Exoneration. 
DISCLAIMER. 

Trustee  not  bound  to  accept  the  office,  i  252. 

Whether  non-accepting  trustee  entitled  to  exercise  power  of  assumption,  i  252, 
264. 

Trustee  who  has  intromitted  cannot  disclaim  responsibility,  i  253. 

Trustee  may  disclaim  while  res  sunt  mtegrcB,  i  253. 

Trustee  who  does  not  expressly  disclaim  may  afterwards  join  in  the  administra- 
tion, i  254. 
qwgre,  where  the  destination  is  to  acceptors,  i  254. 

Trustee  allowing  his  name  to  be  used  without  protest  cannot  disclaim,  i  255. 

Effect  of  judidal  disclaimer,  i  256. 

Effect  of  disclaimer  upon  title  to  the  legal  estate,  i  257. 

Non-accepting  trustee  may  accept  remunerative  employment,,  i  258. 

Whether  non-accepting  trustee  may  claim  a  legacy  left  to  him,  i  258. 

Legacy  not  exigible  by  non-acceptor  when  given  in  compensation  for  trouble, 
or  made  conditional  on  acceptance,  i  259. 

Extension  of  the  doctrine  to  the  case  of  discretionary  trusts,  i  260-1. 

See  Acceptance  of  Tsuot. 
DISCRETIONARY  POWER.— See  Poweb. 
DISCRETIONARY  TRUST. 

Discretionary  and  ministerial  trusts  distinguished,  i  15. 

Discretionary  powers  in  implied  trusts  distinguished  from  imperative,  i  157. 

Uncertainty  as  to  purpose  of  trust  may  be  obviated  by  clothing  trustee  with 
discretionary  powers,  i  424,  436. 

Trust  to  alter  settlements  for  the  purpose  of  effectuating  truster's  intention  does 
not  entitle  trustee  to  revoke,  i  62. 

Whether  heir  of  surviving  trustee  entitled  to  ex^cise  discretionary  powers, 

i302. 
Whether  discretionary  trust  for  sale  is  personal  to  the  trustee,  i.  343. 
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DISCRETIONARY  TRUST  ^continued. 

Court  will  not  control  trustees  in  the  exercise  of  a  discretionary  power  of 

sale,  L  844. 
Court  may  interfere  where  the  purpose  is  of  a  charitable  nature,  i  431. 
Trusts  for  selection  of  objects  of  benefit  from  a  class,  L  436. 
Trust  for  division  of  funds  amongst  charitable  institutions,  i  527. — See  Chabit- 

ABLE  Trust. 
Trusts  for  appointment  of  provisions,  i.  518. 
Exercise  of  powers  of  division  by  trustees,  i.  522. 

Whether  time  allowed  for  executing  such  trusts  is  a  resolutive  condition,  L  522. 
Whether  power  of  division  implied  in  bequest  to  friends  and  relations,  L  153, 

526. — See  Appozntkemt — ^Division,  Power  of. 
Whether  trustees  holding  a  discretionary  power  as  to  application  of  ftmd  are 

bound  to  pay  to  a  curator  or  administrator,  u,  108. 
DISINHERISON  OF  HEIRS.— See  Exheredahon. 
DISPOSAL,  POWER  OF,  coupled  with  Liferent. 
Liferents  bt  Reservation. 

Liferent  by  reservation  coupled  with  power  equivalent  to  a  fee,  L  501. 

qucere,  where  there  is  a  general  power  of  disposal,  L  501. 
Reserved  powers  of  disposal  inter  vwoe,  L  502. 
Reserved  power  to  alter  order  of  succession,  i  503. 
Powers  of  disposal  in  mutual  settlements,  i.  503. 
Liferents  by  Constttution. 

Conveyance  in  liferent  coupled  with  power  of  disposal  does  not  carry  the  fee, 
L  503-5. 

qtusre,  when  there  is  no  destination  over,  i.  505. 
Exercise  of  Power  bt  the  Donee. 

Dispositive  words  not  essential  to  exercise  of  power,  i.  507. 

Greneral  disposition  is  a  good  exercise  of  power,  L  506. 

*'  Residue  **  includes  property  subject  to  a  power,  i.  506. 

Power  exercised  by  leaving  previous  general  settlement  unrevoked,  i.  507. 

Exercise  of  limited  powers  of  disposal,  i.  507. 

Power  not  exhausted  by  execution  of  a  revocable  deed,  i.  507. 

Construction  of  special  powers  of  disposal,  i  507. 

Disposal  by  deed  inter  vivos,  i.  508. 

Whether  alimentary  liferenter  with  power  of  disposal  may  discharge  liferent^ 

i.  508,  510. 
If  liferent  effectually  discharged,  appointee  may  demand  a  conveyance  of  the 

fee,  i  508. 
Case  of  liferenter  acquiring  fee  by  succession,  i.  509—10. 
Whether  creditors  may  enforce  the  execution  of  a  power  of  disposal,  i.  510. 
Construction  of  power  of  appropriating  capital,  i.  511. 
Can  a  liferent  interest  be  given  in  virtue  of  a  power  of  disposal?  i.  512. 
Whether  creation  of  new  liferent  interest  in  virtue  of  power  of  d.  is  objection- 
able under  the  47th  section  of  the  Entail  Amendment  Act,  i.  512. 
Whether  a  general  power  gives  the  right  of  appropriation,  i.  513. 
Application  of  the  fee  in  the  event  of  a  failure  to  execute  power,  i.  513  ^  ii.  360. 
When  the  Appointee's  estate  vests. 

In  the  general  case,  fee  does  not  vest  until  the  deaths  of  the  granter  and 

donee,  ii.  359-60. 
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DISPOSAL,  POWER  OF,  coupled  with  U£erent— continued. 

Whether  the  vesting  of  a  family  provision  is  afiFected  by  a  power  of  distribu- 
tion,  ii.  S61. 

See  Appoimtmemt — ^Division. 
DISPOSITION  AND  ASSIGNATION  of  Eqmtable  Interest.— See  Assignation. 
DISPOSITIVE  CONVEYANCE. 

Absolute,  disting^hed  from  disposition  for  purposes  to  be  afterwards  de- 
clared, L  20. 
Essential  to  validity  of  settlement  of  heritage  executed  abroad,  L  45. 
Must  be  authenticated  in  accordance  with  the  statutory  requirements,  L  45. 
Usually  conjoined  with  deed  of  assumption,  i.  264. 
Not  necessary  to  the  valid  execution  of  a  power  of  disposal,  i.  507. 
See  Authentication — ^Testamentabt  Wiutinci — Ex  fade  Absolute  Title — Construc- 
tion. 
DISSENSIONS  amongst  Trustees. — Remedy  for,  by  appointment  of  judidal  factor, 

ii.  893. 
DISTRIBUTION  OF  ESTATE. 
Dutt  and  Liabiutt  of  Trustee. 

Duty  of  trustee  in  relation  to,  considered,  iL  80. 

Trustee  who   denudes,  leaving  agent's  claims   unsettled,  whether  personally 

responsible,  iL  61. 
Responsibility  of  trustee  for  payment  to  the  proper  parties,  ii.  81. 
Effect  of  bond  of  indemnity  as  a  protection  to  a  trustee  against  error  in,  ii.  81. 
How  a  trustee  may  be  discharged  from  liability  for  payment  in  error,  iL  83. 
Whether  trustee,  having  notice  of  claims  of  posterior  creditors,  is  safe  in 
denuding  in  favour  of  truster,  L  419. — See  Vesting — Residue — ^Discharge. 
Anticipation  of  Period. — See  Anticipation. 
DISTRIBUTION,  ACTION  OF. 

Trustee  entitled  to  his  expenses  as  raiser,  iL  76. 

qwBre,  if  he  interfere  actively,  iL  77.^3ee  Expenses. 
DIVISION,  POWER  OF. 

Object  of,  to  enable  contracting  party  to  exercise  testamentary  power  over 

fund,  L  521. 
Liferent  to  father,  with  power  of  division  among  children,  not  equivalent  to  a 

fee,  L  521. 
Provisions  in  favour  of  a  family  vest  in  the  children  as  a  class,  L  521 ;  iL  865. 
Exercise  of  powers  of  division  by  trustees,  i.  522. 

Whether  powers  given  to  trustees  lapse  if  not  exerdsed  at  the  time  speci- 
fied, L  522. 
The  whole  fund  must  be  divided,  L  522. 
Whether  deed  of  division  is  objectionable  on  the  ground  that  only  an  elusory 

share  is  given  to  one  of  the  parties,  L  522—8. 
Any  member  of  the  family  may  challenge  a  defective  appointment,  L  528. 
Fund  settled  on  children  by  marriage-contract,  whether  subject  to  an  in^Hed 

power  of  division,  L  524. 
Whether  children  of  a  second  marriage  have  a  right  to  participate,  L  524 
Fund  may  be  divided  by  way  of  fixed  legacies  and  residue,  L  525. 
Division  by  way  of  liferent  and  fee,  L  526. 
Construction  of  power  to  divide  amongst  settlor^s  relations,  L  526. 
Power  to  divide  amongst  objects  of  charity,  etc.,  i.  527. 
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DIVISION,  POWER  OF— awKmwedL 

In  event  of  power  not  being  exercued,  the  diyision  will  be  equal,  L  528. 

See  ApponmcENT — ^Disposal. 
DOMICILE. 

Whether  will  invalidated  by  subeeqnent  change  of  d,  L  46. 

Authentication  of  wills  according  to  the  law  of  the  d,  i  46. 

Law  of  the  d,  effect  of,  in  regard  to  construction  of  settlement,  i.  160. 

Whether  interpretation  of  deed  falls  to  be  determmed  by  the  law  of  the  <1, 
or  of  the  place  of  execution,  L  172. 

Ascertainment  of  d,  as  matter  of  fact,  L  175. 

Wills  and  Domicile  statutes,  1861,  L  175. 

In  procedure  for  obtaining  confirmation,  d  may  be  proved  by  affidavit,  L  294. 

See  FoBSiON. 
DONATIO  MORTIS  CAUSA. 

How  distinguished  from  legacy,  ii.  211. 

Duplication  of  bequests  in  the  form  of  donatio  mortk  ocmso,  ii  271. 

Vesting  of  such  bequests,  ii  339. 
DONATION. 

Presumption  against  donation,  how  far  applicable  to  written  titles,  L  198. 

Presumption  as  to,  when  made  by  delivered  assignation,  L  194—6. 

Donation,  presumption  as  to,  where  delivery  made  upon  a  mandate,  L  194. 

Presumption  as  to  donation,  when  made  by  undelivered  deed,  L  194-6. 
See  SATiSFAcnoN  of  Legacies  and  Provisions. 
DOUBLE  LEGACIES. — See  Accumulative  and  Substtfutionabt  Leoacie& 
DRAFT. — ^To  what  extent  it  may  be  referred  to  for  the  purpose  of  COTrecting  mistake 

in  the  settiement,  i  57. 
DRAFTS  upon  trust  account,  trustees  may  authorize  one  of  their  number  to  make, 

L82d. 
DUPLICATE  DEED.— EflTect  of  caoceUation  of,  L  62. 

DUPLICATION  OF  LEGACY. — See  Accumulative  and  SuBSTmmoNABT  Legacies. 
DUTIES  OF  TRUSTEES.— See  Realization— Custody-Debts— Investment— Sale 

— Entail  Teust — CBEDrroB's  Trust — CHASiTAEfLE  Trust — ^Distribution — ^Dis- 
charge. 

EASES. — See  Debts,  Payment  of. 

ECCLESIASTICAL  COURTS.— Jurisdiction  of,  in  relation  to  wills  and.^deibommts9a, 

L2. 
EDUCATIONAL  TRUST.— See  School— Charteable  Trust. 
"  EFFECTS.**— Construction  of  the  term,  L  187. 
ELECTION  BETWEEN  PROVISIONS. 

Doctrine  of  approbate  and  reprobate  explained,  iL  819,  285. 

Intention  to  put  donee  to  «.  may  be  either  declared  or  implied,  iL  819. 

International  questions  in  relation  to  &,  iL  819  ;  L  164—6. 

K  must  be  the  voluntary  act  of  the  party,  iL  820. 

Wife  may  elect  to  take  conventional  provisions  settied  on  herself  in  lieu  of 
legal  provisions,  iL  821. 

Whether  husband's  creditors  caix  object  to  a  capricious  exercise  of  the  wife*s 
right  of  «.,  iL  821. 

Rights  of  children  not  to  be  prejudiced  by  parent's  «.,  ii.  821. 

Deed  ineffectual  to  convey  heritage,  does  not  put  the  heir  to  his  e.,  ii.  822. 
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ELECTION  BETWEEN  PROVISIONS— co»<m«ed: 

Court  may  compel  hdr  of  foreign  real  estate  to  elect,  where  testator  has 

indicated  an  intention  of  disposing  of  it,  iL  822. 
E.  where  different  subjects  are  conveyed  bj  different  writings,  forming  part  of 

one  entire  settlement,  iL  823. 
Benefidaiy  approbating  a  settlement  cannot  claim  legal  succession  as  represen- 
tative of  a  co-beneficiary,  iL  828. 
To  what  extent  a  testator  may  bnrden  his  legatee's  private  estate,  iL  824. 
Application  of  rejected  legal  succession,  or  rejected  conventional  provisions, 

iL  824,  250,  284. 
Rejected  shares  of  legal  succession  fall  into  residue,  iL  825. 
Whether  the  benefit  of  unchumed  terce  results  to  the  heir-at»law  successfully 

challenging  settlement  ex  capUe  lectij  iL  825. 
Distinction  between  legitim  discharged  and  legitim  satisfied  by  acceptance  of  a 

testamentary  provision,  iL  826,  262. 
Legitim  discharged  goes  to  increase  ezecutry  and  jvs  reUctcB^  if  any,  equally, 

ii.  826. 
Legitim  which  might  have  been,  but  has  not  been  claimed,  goes  to  increase 

residue  or  ezecutry,  iL  826. 
Application  of  discharged  or  unclaimed  J«s  reUcta,  iL  826. 
Children  may  claim  undisposed-of  ezecutry  notwithstanding  an  exclusion  of 

their  right  by  mamage-settlement,  etc.,  iL  827. 
Unclaimed  conventional  provisions  fall  into  residue,  iL  827. 
Principle  of  compensation  illustrated,  iL  827—9. 
ELECTION  TO  TAKE  SHARES  IN  FORMA  SPECIFICA.^-'JBee  Reconvebsion. 
ELECTION  OF  TRUSTEES. 

Election  of  trustees  on  sequestrated  estate,  L  267. 

E.  of  new  trustees  by  creditors  under  voluntary  trust,  L  407. 

Power  to  elect  trustees  may  be  given  to  corporations,  to  general  body  of 

creditors,  etc.,  L  267. — See  AppoDmiENT  of  Trustees. 
ELECTIVE  FRANCmSE. 

Trust  not   unlawful   because   created  for  the   purpose  of  securing  votes, 

L  110. 
Property  held  in  trust  does  not  give  a  qualification  for,  L  286,  498. 
ELUSORY  APPOINTMENT.— Whether  deed  of  division  objectionable  on  ground  that 

share  given  to  any  of  the  parties  is  elusory  or  unsubstantial,  i.  522. — See 

Division,  Poweb  or. 
ENTAIL. 

Grood  as  to  prior  destmation,  although  blank  left  in  subsequent  destination,  or 

filled  in  without  authority,  L  48. 
Wife  may  execute  disentail  without  husband's  consent,  L  77. 
Trusts  of  Interests  under. 

How  far  entailed  property  may  be  made  the  subject  of  a  trust,  L  109. 
Provisions  of  TheUusson  and  Entail  Amendment  Acts  as  to  accumulation  of  the 

rents  of  entailed  property,  L  124. 
What  words  descriptive  of  estate  will  carry  lands  held  under  a  defective  e., 

L  138,  495. 
Interest  of  beneficiary  or  liferenter  substituted  to  first  beneficiary  bom  after 

date  of  settlement  defeasible  in  virtue  of  Entail  Amendment  Act,  i.  180. 
Powers  to  burden  entailed  estate  with  provisions,  remarks  on,  i.  517. 
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ENTAIL— con<mti€dl 

Powers  of  appointing  provisions  cannot  be  reserved  by  implication  in  a  deed  of 

e.j  i.  51S. 
Powers  of  burdening  entailed  estate  with  provisions  by  reservation  or  under 

entail  statutes,  construction  of,  L  519-20. 
Sales  by  creditors  on  entailed  estate,  infeft  under  powers  of  Entail  Amendment 

Act,  considered,  L  344. 
Entail  of  Equitable  Imtebest. 

Whether  an  equitable  interest  can  be  the  subject  of  an  entail,  u.  120. 
Trustee  possessing  upon  his  radical  title  may  entail,  notwithstanding  the  sub- 
sistence of  a  trust,  u,  165. 
Where  trust  rights  subsist  contemporaneously  with  an  e.,  which  is  the  radical 

title?  iL  169. 
Trcst  fob  execution  of. 

Payment  of  entailer's  debts,  the  first  purpose,  L  381. 

Heir  entitled  to  exhibition  of  the  trust  deed,  L  381. 

Duties  and  powers  of  the  trustee,  i  382  et  seq.y  493. 

Power  ought  to  be  narrated,  L  382. 

Trusts  for  the  execution  of  imperfect  entails  defeasible  under  11  &  12  Vict  c. 

36,  L  382. 
Trustees  not  to  insert  prohibitions  not  authorized  by  the  trust,  L  383—9. 
Trust  to  entiul  on  the  settlor's  heirs-at-law,  whether  entail  binding,  L  384—5. 
Construction  of  direction  to  execute  a  ^'  regular  and  valid  entail,"  L  385. 
Trustees  not  entitled  to  insert  ulterior  destination,  unless  authorized  by  the 

trust,  L  386. 
Direction  to  impose  fetters  upon  ^*  heirs,"  includes  the  institute,  L  387. 
In  direction  to  ^*  entail,"  exclusion  of  heirs-portioners  is  implied,  L  387. 
Construction  of  general  direction  to  impose  fetters,  followed  by  incomplete  enu- 
meration, i  387. 

of  incomplete  enumeration  not  fortified  by  a  general  direction,  L  388. 

of  direction  to  convey  to  ^^  same  series  of  heirs"  as  in  previous  entail,  L  389. 

imder  same  '*  conditions  and  fetters"  as  in  existing  entail,  i.  389. 

of  direction  to  execute  entail  under  same  conditions,  etc.,  and  '*  so  as  to  form 
a  valid  and  effectual  entail,"  i.  390. 
Entail  proceeding  on  defective  power  may  be  validated  by  prescription,  i.  390. 
Trusts  for  the  purchases  of  lands  to  be  entailed,  L  391. 
Testator's  intention  may  be  inferred  from  circumstances,  i.  391. 
Explicit  directions  as  to  purchase  must  be  obeyed,  L  392. 
Duty  of  trustees  in  the  execution  of  direction  to  purchase  conterminous  pro- 
perty, i.  392. 
Beneficiary  surviving  period  of  vesting  has  the  right  of  burdening  the  fund 

with  provisions,  i-  400. 
AppHcation  of  trust  money  under  powers  of  Entail  Amendment  Act,  i  393. 
Trust  to  entail,  when  defeasible  under  Entail  Amendment  Act,  L  495. 

See  PuBCHASE  of  Lands — ^Accumulation. 
EQUITABLE  ESTATE. 
Natube  of  the  Beneficiabt's  Intebest. 

The  equitable  estate  considered  as  a  right  of  property,  iL  91. 
Nature  of  the  equitable  estate  in  personal  property,  ii.  92. 
Nature. of  the  equitable  estate  in  heritable  property,  ii.  93. 
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Effect  of  power  of  sale  upon  the  security  which  the  beneficiary  has  over  the 

trust  estate,  ii  98. 
Nature  of  the  equitable  estate  under  exfack  absolute  titles,  ii.  94. 

in  the  case  of  property  held  by  a  personal  title,  it  is  a  jus  ad  rem  enf orcible 
against  the  trustees*  creditors,  iL  94 ;  L  86. 

in  the  case  of  estate  held  by  a  feudal  title,  it  is  a  jus  credtH  simply,  ii.  94  ;  and 
liable  to  be  defeated  by  bankruptcy  of  trustee,  i.  855. 
Equitable  estate  not  defeasible  by  refusal  of  the  trustee  to  accept,  ii.  94. 

in  creditors'  trusts,  idem^  i  407. 
Executry  is  in  its  own  nature  a  beneficial  title,  L  186. 

though  made  a  trust  by  statute,  i.  186. 
Whether  executor  can  retain  in  question  with  the  Crown,  L  187. 
'*  Universal  legatee'*  is  a  beneficial  title,  L  187. 

qucBrSy  as  to  '*  universal  intromitter,"  i  187. 
What  words  of  conveyance  import  a  gift  of  the  beneficial  interest  in  residue  to 

the  trustee,  L  184. 
•    Extinction  of  the  equitable  estate  by  confusion  or  merger,  iL  95. — See  Dis- 
charge. 
Right  of  Benefioart  during  subsistence  of  Trust. 

In  what  sense  the  beneficiary  of  a  liferent  estate  has  the  right  of  possession,  ii.  98. 
Beneficiary  has  not  the  powers  of  a  liferenter,  ii.  98. 
Bights  of  liferenter  of  eqidtable  interest  in  moveable  property,  ii.  99. 
Alimentary  eqidtable  interests  in  trust  estates,  ii.  99. 
Right  of  the  beneficiary  of  a  reversionary  interest,  ii.  100. 
Source  of  the  beneficiary's  preventive  rights,  ii  101. 
Examples  of  interdict  against  abuse  of  powers  by  public  trustees,  ii  102. 
Interdict  against  abuse  of  ordinary  powers,  ii.  102. 
Assignment  and  Disposhton  bt  Deed  inter  vivos. 

Assignable  quality  of  the  beneficial  interest,  iL  118. 

Vested  interests  are  transmissible  by  assignation,  or  disposition  and  assignation, 

iL  118. 
Effect  of  assignation  of  a  spes  successiomsj  ii.  119.  » 

Effect  of  assignation  of  an  interest  which  is  vested,  but  not  immediately  pay- 
able, ii.  120. 
Personal  right  to  lands  can  only  be  transferred  by  disposition  and  assignation, 

iL  120. 
Whether  an  equitable  interest  can  be  entailed,  iL  120. 
In  what  sense  a  life  interest  is  assignable,  ii.  121. 
Transmission  of  equitable  interests  by  legal  assignations,  iL  122. 
Intimation  necessary  to  divest  the  beneficiary,  ii.  122. 
Beneficiary  divested  of  the  eqidtable  interest  in  heritable  property  <by  infeft- 

ment,  ii.  122. 
Questions  of  preference  between  assignees  of  beneficiary  and  of  trustee,  ii.  123. 
Testamentart  Disposition  of  Equitable  Estate. 

Distinction  as  to  transmission  of  equitable  interests  in  real  and  personal  estate, 

iL  124. 
Equitable  interests  carried  by  a  general  disposition,  iL.  125. 
Contingent  interests  may  be  disposed  by  will,  ii.  125. 
Capacity  to  test,  ii.  125. 
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DiscENT  OF  Equitable  Estate. 

Greneral  rules  of  succession  applicable  to  equitable  interestSy  iL  126. 

Character  of  tihe  succession  affected  by  intention,  iL  126. 

When  equitable  interests  in  heritage  are  conquest,  iL  126. 

Bight  of  conditional  institute  vests  without  service  or  confirmation,  iL  126. 

Equitable  interests  transmit  to  personal  representatives  without  confirmation, 

iL  126. 
Equitable  interests  in  heritage  descend  to  the  beneficiary's  heir,  but  do  not  vest 

without  service,  iL  127. 
Do  equitable  interests  vest  in  a  substitute  without  service  ?  iL  127. 
EQuriABLE  Estate  as  affected  bt  Gomvebsion. 

To  what  extent  converted  succession  retains  the  properties  of  the  original 

estate,  iL  150. 
Converted  heritage  remains  subject  to  daims  of  heir,  and  to  terce  and  courtesy, 

iL  150. 
Converted  personalty  is  subject  to  legitim  and /us  rtUcUBj  iL  151. 
Legitim,  etc.,  not  exigible  out  of  proceeds  of  lands  directed  to  be  sold,  iL  152. 
Equitable  interest  in  proceeds  of  land  directed  to  be  sold  transmissible  by 

assignation  or  arrestment  and  testamentaiy  writing,  iL  158. 
Transmission  of  equitable  interests  in  money  rendered  heritable  by  destination, 

iL  154. — See  Convebsion. 
Attachment  of  Equttablb  Estate. 

Diligence  may  be  used  for  attaching  either  the  legal  or  the  equitable  estate, 

iL  128. 
Creditors  of  the  truster  or  trustee  may  attach  the  legal  estate  by  diligence,  iL  128. 
Creditors  of  the  beneficiary  can  only  attach  the  equitable  estate,  iL  128. 
Moveable  interests  are  attachable  by  arrestment,  iL  129. 
By  what  diligence  a  beneficiary  may  operate  upon  the  legal  estate,  iL  129. 
Specialty  in  the  case  of  heritable  property  directed  to  be  sold,  iL  ISO. 
'    Beneficiary  may  attach  moveable  funds  by  arrestment,  iL  180. 

Truster's  reversionary  interest  may  be  attached  by  adjudication,  iL  180. 
Completion  of  Title  to  EqmTABLE  Estate. 

When  the  beneficiary  is  entitled  to  demand  a  specific  conveyance,  iL  155. 
Beneficiary  cannot  insist  on  a  conveyance,  to  the  injury  of  other  beneficiaries, 

ii.  155. 
Bequest  of  a  fee-simple  interest  entitles  the  beneficiary  to  demand  the  specific 

estate,  iL  156. 
When  annuitants  are  entitled  to  have  their  interests  secured  on  the  estate,  iL  156. 
How  the  beneficiary  may  enforce  his  right  to  a  specific  conveyance  against  the 

trustee,  iL  156. 
Completion  of  title  to  the  equitable  estate  under  a  lapsed  trust,  iL  157. 
Title  to  heritable  property  may  be  completed  by  declaratory  adjudication,  iL  157. 
Completion  of  title  by  declaratory  adjudication  to  a  moveable  interest  in  herit- 
able property,  iL  157. 
Fiar's  title  under  destination  to  children  Tiosctton^  may  be  completed  by  declara- 
tory adjudication,  or  service  as  heir  of  provision,  ii.  159. 
Title  to  personalty  under  lapsed  trust  may  be  completed  by  confirmation, 

iL  160. 
Whether  adjudication  of  estate  under  lapsed  trust  carries  personalty,  iL  160. 


INDEX.  548 

EQUITABLE  ESTATE— con(mtt€dL 

Completion  of  title  by  conyeyance  from  the  trastee*s  heir,  iL  161. 
(Completion  of  title  to  truster's  reversionary  interest,  iL  161.— *^3ee  Bapigal  Rioht. 
EQUITY  TO  A  SETTLEMENT.— Conferred  on  wife  by  Conjugal  Rights  Act,  1861, 

iL  176. 
"  ESTATE." 

Construction  of  the  textn,  and  words  of  equivalent  import,  in  destinations,  L  137. 
What  words  descriptive  of  property  will  carry  herite^le  estate,  L  187-8. 
ESTATE  OF  THE  TRUSTEE.— See  Trustee. 
ESTATE  OF  THE  BENEFICIARY.— See  Equitable  Estate. 
EVENT,  CERTAIN  OR  UNCERTAIN.— See  CoNnmoN— Vesting. 
EVIDENCE. — See  Extrinsic — Oath — ^Proof  of  Trust — Parole. 
EXECUTION,  Trustees  appointed  for. 

Acceptance  of  office  by  trustees  for  e.,  L  244. 

Trustees  for  e.,  how  far  bound  to  compel  investment  in  terms  of  obligation,  i.  888. 

See  Marriage-Contract. 
"  EXECUTORS."— Construction  of  bequest  to  "  executors  or  next  of  Hn,"  L  132. 
EXECUTOR. 

Right  of  e.  to  sue  separately  for  his  share  of  succession,  L  234. 

Assumed  trustees  have  not  the  powers  of  e.,  L  240. 

Whether  one  may  accept  the  trusteeship  and  decline  the  office  of  e.,  L  244. 

Executor-dative  being  a  judicial  officer,  cannot  execute  the  powers  of  the 

trust,  L  250. 
Executor-nominate  may  take  legacy,  though  he  declines  the  office  of  trustee, 

L  259. 
Whether  survivorship  is  implied  in  joint  appointments  of  executors-dative,  L  231. 
Whether  e.  act  by  a  majority,  L  233. 
Acceptance  of  trust  implied  by  acting  as  «.,  L  244. 
Trustee  may  be  decerned  executor-dative  in  default  of  appointment  by  the 

truster,  L  288. 
E.  liable  in  exact  diligence  for  the  recovery  of  assets,  L  309. 

cannot  be  compelled  to  pay  truster's  debts  until  the  elapse  of  six  months, 
L326. 
Whether  e.  are  jointly  and  severally  responsible,  iL  43. 

See  Executrt — Confirication — ^Realization  of  Estate — ^Tttlb  to  Sue. 
EXECUTORY  TRUST. 

Executory  trusts  defined,  L  125. 

Construction  of  executory  destinations  in  trusts  for  the  creation  of  entails,  L  134. 
See  Discretionary,  Implied,  Charttable,  and  Entail  Trust. 
EXECUTRY. 

Executry  in  its  own  nature  a  beneficial  title,  L  186. 

Made  a  trust  by  Moveable  Succession  Act,  18  &  19  Vict  c.  23,  L  186. 

Whether  executors-nominate  entitled  to  retain,  in  question  with  the  Crown, 

L  187. 
Beneficial  interest  in  e.  vests  without  confirmation,  L  289. 
EXECUTRY,  SATISFACTION  AND  DISCHARGE  OF. 

Children  may  claim  undisposed-of  succession,  notwithstanding  exclusion  of  their 

right  to  executry  by  marriage-contract,  iL  327,  293. 
Discharge  of  right  to  executry  is  operative  in  favour  of  brothers  and  sisters, 
iL  296. 
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Intebests  ukdeb. 

Bemarkfl  on  the  equitable  estate  under,  iL  94.      . 

on  trust  for  creditors  executed  in  this  form,  L  406. 
Completion  of  title  by  trustee  under,  L  296. 

Infeftment  on,  available  to  creditors  of  the  party  infeft,  L  287 ;  ii  9. 
Passes  the  radical  title  to  the  estate,  iL  168—9. 

Whether  the  recording  of  a  back-bond  of  trust  prevents  the  radical  title  from 
passing,  ii.  168—9. 
Proof  of  Trust  under. 

Proof  of  trust  where  ex  facie  absolute  disposition  granted  in  security  of  debt  or 

general  balance,  L  27,  198. 
Borrower  on  the  security  of  ah  ex  facie  absolute  disposition  has  a  personal  right 
to  the  estate,  which  he  may  enforce  upon  payment  of  the  balance  or  re- 
demption money,  i.  28. 
entitled  to  pursue  an  accounting,  L  29. 
Whether  an  ex  facie  absolute  disposition  is  operative  as  a  security  for  prior  as 

well  as  subsequent  advances,  L  29. 
Rights  of  purchaser  from  disponee  under  an  ex  facie  absolute  disposition^ 
L  855. 
PROCfF  OF  Donation  under. 

Presumption  against  donation  considered,  L  193. 

Conveyance  of  property  or  securities  by  tradition,  L  193. 

Donation  by  deed  inter  vivae,  followed  by  delivery,  i.  194. 

Where  deed  undelivered,  whether  beneficial  interest  results,  i.  195. 

Examples  of  the  application  of  the  presumption,  L  195. 

Marriage-contract  provision  may  be  settled  by  destination  in  a  deed  of  title, 

L  197. 
Destination  to  heirs  and  assignees  in  title  deeds,  i.  197. 

See  Proof  of  Trust — Donation. 
EXHEREDATION. 

Interest  of  heir  cannot  be  defeated  by  woi*ds  of,  i.  183. 

Whether  interest  of  personal  representatives  can  be  affected  by  clause  seclud- 
ing executors,  L  188. — See  EIxecutrt,  Discharge  of. 
EXHIBITION. 

Trustee  entitled  to  call  for  exhibition  of  truster's  documents,  etc.,  i.  309. 
Heir  entitled  to  demand  exhibition  of  trust  deed  from  the  trustees,  ii  381. 
EX  OFFICIO  TRUSTEES. 

Distinction  between  ex  officio  and  private  trustees  of  charities,  with  reference 

to  provisions  of  Trustee  Act,  L  422. 
Validity  of  bequests  to  such  persons  and  their  successors  in  office,  L  428. 
Whether  ex  officio  trustees  are  bound  to  act,  L  451. — See  Charitable  Trust. 
EXONERATION,  JUDICIAL. 

Trustee  entitled  to  demand  e.,  unless  the  beneficiaries  tender  an  unconditional 

discharge,  iL  85. 
Individual  trustee  entitled  to  insist  in  action  of,  L  237. 
Trustee  entitled  to  sue  for,  without  concurrence  of  the  beneficiaries,  iL  87. 
Necessary  to  an  effectual  discharge  when  co-trustees  absent  or  disqualified, 
u.  89. 

See  Discharge. 
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Expenses  of  Manaoehent. 

Trustee  not  bound  to  perform  routine  duties  in  person,  ii.  57. 
Whether  trustee  personally  liable  to  agents,  etc.,  ii.  58. 
Agents  presumed  to  rely  primarily  on  the  security  of  the  trust  estate,  ii.  58. 
Liability  of  trustee  to  agents  is  a  question  of  fact,  ii  50. 
Trustee  denudingwhile^t's  dai^  is  unsettled,  kcurs  a  personal  liabUity,  ii.  61. 
Whether  agent  has  a  claim  against  the  beneficiary  in  the  event  of  the  exhaus- 
tion of  the  trust  estate,  iL  61. 
Agent  employed  on  a  special  contract,  and  not  confidentially,  has  a  claim 

against  the  constituent,  ii  62. 
Members  of  committees,  public  trusts,  etc.,  liable  for  expenses  which  they  have 

authorized,  ii.  62. 
Whether  trustee  has  a  olaim  against  the  beneficiary  for  expenses  after  the  ex- 
haustion of  the  estate,  iL  63. 
Trustee  entitled  to  be  indemnified  out  of  the  trust  funds,  ii.  64. 
Bight  of  retention  of  nominal  trustee  in  security  transactions,  ii.  64. 
Creditors  in  bankruptcy  exempted  from  liability  for  e.  by  Bankruptcy  Act,  ii  65. 
liability  of  creditors  under  voluntary  trusts,  ii  65. 
Parliamentary  commissioners,  etc.,  have  no  claim  against  the  fund  for  e.  hot 

authorized  by  the  act  of  incorporation,  ii  65. 
Trustee  not  entitled  to  charge  for  professional  services  rendered  by  himself  to 
the  trust,  ii  66. 
unless  such  employment  expressly  sanctioned,  ii  66. 
Whether  a  trustee  can  claim  remuneration  for  his  semces  in  carrying  on  the 

truster's  business,  ii  67. 
Whether  a  legacy  to  trustee  is  conditional  on  acceptance  of  office,  ii.  68. 
Expenses  of  trust  a  burden  on  the  residue,  ii.  69. 
Expenses  of  LmoATioN, 

Trustees,  as  a  rule,  are  liable  for  the  expenses  of  litigation,  ii  69. 
Trustee  may  require  a  guarantee  from  constituent,  ii.  69. 
not  bound  to  engage  as  an  active  litigant,  ii  69. 
may  escape  from  prospective  liability  by  resigning,  ii.  69. 
may  protect  the  interests  of  minors  by  applying  for  the  appointment  of  a 
curator  ad  Uten^  ii.  70. 
LiABiLiTT  IK  Questions  with  Cbedttobs. 

Liability  of  trustee  to  litigants  for  expenses,  illustrated,  ii  71. 
Exhaustion  of  trust  estate  not  pleadable  in  answer  to  creditors,  ii  72. 
Personal  decemiture  for  e.  may  be  pronounced  in  an  action  against  trustees 

collectively,  ii  78. 
Liability  of  trustees  in  bankruptcy  for  previous  e.  of  process,  ii.  78. 
Locus  penitentice,  where  trustee  merely  sists  himself  to  make  inquiry,  ii.  74. 
Trustees  cannot  sist  themselves  on  condition  of  not  being  liable  for  0.,  ii.  74. 
Trustee  not  liable  to  agent  for  his  constituent's  expenses,  ii  74. 
Expenses  in  reductions  of  trust  settlements,  ii  75. 
Trustees  liable  for  e.  when  they  maintain  a  reducible  trust,  ii.  75. 
Trustee  is  entitled  to  the  e.  of  raiding  an  action  of  distribution,  but  not  if  he 

interferes  as  an  active  litigant,  ii  76—7. 
Trustee  not  entitled  to  e.  if  the  litigation  be  the  result  of  his  own  fault,  ii.  77. 
E.  of  resistance  to  a  successful  claim  not  a  charge  against  that  claim,  ii.  78. 
VOL.  II.  2  H 
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E»  of  necessary  litigation  in  a  foreign  Court,  ii.  78. 
Liability  of  legatees  for  e,,  ii.  78. 
E,  of  trustees  in  competitions  between  creditors,  ii.  78. 

Trustee  neglecting  to  register  abbreviate  liable  in  expenses  of  application,  L  31 1. 
E.  of  litigation  in  suits  for  the  administration  of  charitable  trusts,  L  444,  449. 
■    Sec  Chabitable  Trust. 
of  applications  for  appointment  of  judicial  factor,  iL  894. 
EXTINCTION   OF  TRUST.— See  Dischabge—Exowsbatiok — Confusion — ^Distribc- 

WON. 

EXTRINSIC  EVTOENCE. 

Whether  extrinsic  evidence  be  admissible  to  show  whether  legacy  is  accumula- 
tive or  substitutionary,  ii.  279. 
Whether  conditional  institute  bound  to  take  the  onus  of  proving  that  the 
institute  predeceased  the  settlor,  iL  8S9. 

FACILITY.--— Deeds  impetrated  from  facile  persons,  remarks  on,  L  79. — See  Reduction 

^Expenses. 
FACTOR. 

Trustee  entitled  to  appoint,  without  special  authority,  L  817. 
When  appointed  by  truster,  whether  trustee  may  supersede,  i.  817. 
Trust  for  sale  may  be  exercised  through  the  intervention  of/,  i  846. 
Rate  of  interest  chargeable  against/  retaining  money  in  his  hands,  ii  88. 
Responsibility  of  Trustees  for  Factors. 

Responsibility  of  trustee  to  beneficiary  as  regards  the  propriety  of  the  appoint- 
ment, iL  51. 
Trustee  bound  to  superintend  the  transactions  of/,  iL  51—2. 
Mere  delay  in  settling  accounts  does  not  infer  personal  liability,  iL  52. 
Liability  for  neglecting  to  see  that  factor  has  performed  the  business  deputed 

to  him,  iL  58. 
Liability  discharged  by  delay  in  the  institution  of  proceedings,  iL  54. 
Liability  of  trustees  for  engagements  of/,  ii.  54. 
Engagements  of  /  bind  the  trust  estate,  if  within  his  powers,  but  not  the 

trustee  unless  he  gave  express  authority,  iL  54« 
Trustee  must  fulfil  factor's  obligations  ad  factum  profsUmdum,  unless  uUra  vtires, 

ii.  54. 
Obligations  in  excess  of  factor'spowers  bind  neither  theestatenorthe  trustees,  iL  55. 

See  Aoent — Jxtdicial  Factor. 
FACTORY. — See  Mandate. 
FEE  AND  LIFERENT. 
Destinations. 

When  words  which  naturally  import  a  liferent  hav«  the  effect  of  conveyance 

of  the  fee,  L  141. 
Conjunct  destinations  to  strangers,  L  141. 
Conjunct  destinations  to  spouses  and  to  children,  L  142. 
Liferent  with  destination  to  children  nonuncUm,  L  142, 
'^  Conjunct  fee  and  liferent,''  L  148. 

Conjunct  liferent  with  destination  to  children  luucituri,  i.  148* 
Restriction  to  liferent  use  allenarly,  i.  148. 
'^  Conjunct  fee  "  not  susceptible  of  construction,  i.  144. 
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Condnuing  trust  eqxuyalent  to  words  of  express  restriction,  i.  145. 

seeua  in  the  case  of  a  trust  for  immediate  payment^  i.  145. 
Rule  of  construction  in  legacy  oases,  i  146. 

Completion  of  fiar's  title  under  destiztation  to  children  nasciturij  ii.  159. 
Questions  as  to  fee  and  liferent  in  marriage-contract  proTiAons,  ii.  188. 
To  whom  the  fee  results  when  a  liferent  is  given  without  disposing  of  the 

fee,  L  148,  182 ;  ii  264. 
Effect  of  the  interposition  of  liferent  rights  in  postponing  the  vesting  of 

equitable  interests,  ii  848. 

See  YESTma — Anticipation. 

POWZBS. 

liferenter  a  trustee  for  the  fiar,  i  210. 

Whether  a  fee  can  be  the  subject  of  an  alimentary  conveyance,  i  111 ;  ii  188. 
Conveyance  in  liferent,  with  power  of  disposal  and  destination  over,  not  equi- 
valent to  a  fee,  i  508-4. 
qucBTtf  when  no  destination  over  in  default,  i  505. 
Liferenter  having  a  power  of  disposal  may  pass  the  entire  estate  by  i^pointing 

to  fee,  and  discharging  liferent,  i  508. 
Whether  alimentary  liferenter  acquiring  the  fee  may  demand  specific  convey- 
ance, ii  184. 
Effect  of  settlement  in  liferent,  with  a  power  to  trustees  to  make  advances 

out  of  the  capital,  ii  184. 
Whether  liferent  interest  merges  when  fee  acquired  by  same  person,  i  509-10. 
Power  of  disposal,  exercise  of,  by  creating  a  new  liferent,  i  510. 
Construction  of  settlement  in  liferent  to  a  father,  with  reserved  power  of  division 

of  the  fee  among  children,  i  521. 
Whether  power  of  division  well  exercised  by  giving  a  liferent  interest  to  one  of 
the  parties,  i  526. 

See  UsuFBucTUABT  Interest — ^Disposal. 
FEU,  Power  to  Grant — ^Power  to  feu  mortified  lands  may  be  exercised  by  trustees 

without  the  interposition  of  the  Court,  i  442. 
FEU  CONTRACT.— Liability  of  trustees  upon  feu  contracts,  ii.  13. 
FIDUCIART  FEE.— See  Fee  and  Liferent. 
FIRE.— Whether  trustee  liable  for  loss  by,  i  819. 
FOREIGN  SETTLEMENT. 
Authentication. 

Authentication  of  foreign  settiements  of  real  property,  i  45. 
of  foreign  settlements  of  personal  property,  i  45. 
of  deed  of  revocation  of  settiement  of  heritage  executed  abroad,  i  46. 
Will  not  invalidated  by  subsequent  change  of  domicile,  i  46. 
Authentication  of  deed  of  obligation  to  convey  real  property  in  Scotiand,  i.  46. 
Authentication  of  foreign  wills  and  Statute  of  1861,  i  46. 
Questions  as  to  the  adoption  of  informal  writings,  i  57. 
Foreign  wills  admitted  to  confirmation,  under  certain  conditions,  i  294. 
Interpretation. 

By  what  law  the  interpretation  of  the  deed  iB  to  be  determined,  i  168. 
Lex  loci  rei  sites  applied  in  trusts  of  heritage,  i  169. 

Construction  where  settlements  expressed  in  the  technical  law  language  of 
Scotland,  i  170-2. 
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FOREIGN  SETTLEMENT— canfmued. 

Ascertainment  of  domicile  is  a  question  of  fact,  i.  175. 

Effect  of  the  wills  and  domicile  statutes  of  1861,  i.  175. 

Estimate  of  the  comparatiYe  importance  of  the  laws  of  the  domicile,  place  of 

execntion,  and  forum  of  administration,  i.  175. 
Mortmain  Act,  9  Geo.  U.  c.  36,  i.  176. 
Jurisdiction,  i.  160. 

Jurisdiction  of  the  Court  of  Session  in  trusts,  i.  160. 

Administration  of  personal  property,  i.  162. 

Administration  of  trusts  of  lands,  i.  162. 

Interpretation  of  trust  conveyance  of  lands,  i  162. 

Jurisdiction  by  reason  of  residence,  i.  162. 

Ascertainment  of  foreign  law,  i.  162. 

Law  Ascertainment  Acts  (22  &  23  Vict.  c.  63 ;  24  &  25  Vict  c  11),  L  163. 

To  what  extent  foreign  Courts  may  deal  with  Scotch  heritable  property,  L  165. 

Jurisdiction  depending  on  the  principle  of  election,  L  166;  iL  319  et  aeq. 

Concurrent  jurisdiction  of  Courts  of  different  coimtries,  L  166. 

Whether  preventiye  process  may  be  used  to  maintain   exclusive  jurisdiction, 

i.  166. 
Effect  due  to  priority  in  the  institution  of  process,  L  167. 
Trustees  entitled  to  take  credit  for  expenses  of  litigation  in  foreign  Courts,  iL  78. 
Summary  of  the  doctrines  regulating  jurisdiction  in  will  cases,  i.  160. 

See  Domicile. 
FOREIGN  SECUKITX. — ^Foreign  securities,  trustee  responsible  for  safety  of  investment 

on,  i.  321. 
FRAUD. 

Parole  evidence  of  trust  admissible  wherever  the  relation  of  trustee  has  resulted 

from  the  fraud  of  the  party  sustaining  it,  L  29. 
Purchaser  from  truster  conniving  at  fraudulent  misapplication  of  price,  liable 

in  repetition,  L  858. 
Liability  of  trustees  to  members  of  the  public  in  respect  of  fraud  or  negli- 
gence, ii.  20-22. 
Responsibility  to  constituents  for  fraud  and  negligence,  iL  29. 
Rate  of  interest  chargeable  against  trustees  guilty  of  fraudulent  misapplication 

of  monies,  iL  37. 
Trustees  not  jointly  responsible  for,  iL  41. 
"  FRIENDS." — Construction  of  the  term  in  bequests,  L  153. — See  Implied  Tbust. 
FRUGES  BONA  FIDE  PERCEPTjE  ET  CONSUMFTjE.—See  Pboffts. 
FUGITATION. 

Sentence  of,  does  not  incapacitate  the  convicted  person  from  disposing  of  his 

property,  L  81. 
Whether  fugitation  disqualifies  party  from  acting  as  trustee,  L  91. 
"  FURNITURE." 

What  is  comprehended  under  a  bequest  of,  ii.  221. — See  Corporeal  Moveables. 
Construction  of  liferent  destination  of  furniture  under  marriage-contract,  iL  195. 

GENERAL  AND  PARTICULAR  WORDS.— Rules  of  construction  applicable  to,  in 
testamentary  conveyances,  L  135. 

GENERAL  POWER. — ^liferent  by  reservation,  with  a  general  power  of  disposal,  equi- 
valent to  a  fee,  i.  501. 
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GENERAL  SETTLEMENT. — ^G«neral  aettlement  carries  property  subject  to  a  power 
of  disposal  bj  will,  although  power  subsequent  in  date,  i.  507. — See  Con- 
struction. 
GOVERNMENT  SECURITY. 

Construction  of  direction  to  invest  legacy  in,  i  387. 
Livestment  in,  is  a  sufficient  legal  security  for  an  annuity,  i.  439. 

See  Inveotment. 
GUARDD^  and  WARD. 

Construction  of  powers  of  guardianship  conferred  upon  trustees,  L  489—90. 
Whether  party  may  appoint  a  guardian  to  himself  in  contemplation  of  super- 
vening incapacity,  L  491. 
Whether  indemnity  clause  of  Trustee  Act  applies  to  trustees  acting  as  tutors  and 
curators,  L  491. 

See  TuTOB — Curator — Minor. 

"  HEIRS." 

Construction  of  words  descriptive  of  heirs  in  destinations,  i.  127-8. 

Whether  "  heir  whatsoever  "  includes  the  heir  of  conquest,  L  129. 

includes  heir  of  second  or  remoter  order  in  moveable  succession,  L  132. 

Destination  to,  in  title  deeds  or  contract  of  marriage,  does  not  import  a  revoca- 
tion of  prior  destination,  L  197. 

Legal  order  of  succession  cannot  be  perpetuated  either  by  an  entail  or  a  trust, 
L384. 

Ulterior  destination  to  heirs  and  assignees,  whether  it  imports  substitution  or 
conditional  institution,  iL  246—8. 

Destination  to  "  heirs  and  assignees  **  does  not  give  an  assignable  interest  prior 
to  testator's  death,  iL  337. 
not  a  contingent  destination,  and  does  not  postpone  the  period  of  vesting,  ii.  350. 

Construction  of  destination  to  ^^  heirs  and  children,"  i.  132. 

Effect  of  ulterior  destination  to  granter's  heirs  in  excluding  the  right  of  the 
Crown  on  failure  of  the  beneficiary's  heirs,  i.  179. 

Questions  as  to  survivorship  among  heirs  conditionally  instituted,  L  130. 

At  what  period  the  character  of  heir  attaches, — whetiier  at  truster's  death  or 
period  of  vesting,  i.  131. 

Whether  gift  to  heirs  of  a  party  in  life  includes  heirs  bom  after  settlor's  death, 
i  131. 

See  Succession — ^Executrt — Next  of  Kin. 

Questions  between  heir-at-law  and  next  of  kin  under  destinations,  iL  131. — See 
Conversion. 
HEIR-AT-LAW. 

Right  of,  cannot  be  affected  by  parole  declaration  of  trust,  L  22—3. 

Resulting  interest  of  settior's  heir  in  trusts  for  charitable  purposes,  i.  459. 

Deed  in  form  ineffectual  to  convey  heritage,  does  not  put  heir  to  his  election, 
iL322. 

When  an  informal  conveyance  of  foreign  real  estate  puts  the  heir  to  his  elec- 
tion, ii  322. 

Titie  of  truster's  heir  to  call  trustees  to  account,  L  450. 

Heir-at-law  making  up  title  in  order  to  dispone  subject  to  conditions  of  trust, 
not  responsible  as  a  trustee,  i.  245. 

See  Succession — Deathbed— Conversion. 
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HEIBS,  Order  of  Liability  amongst — See  fibaiTABLB  AMDMoVKABLfr^-DEBTs,  Patmkmt  of. 
''  UEIR-FEMALE.''— ConstTucdon  of  the  term,  L  132. 
"  HEIR  OF  UNE/*— Construction  of,  L  132. 
"  HEIE-MALE."— Construction  of,  L  132. 
HEIR  OF  TRUSTEE. 

Completion  of  title  by  heir  of  last  surfiving  trustee,  L  802. 

Trustee's  heir,  though  substituted  in  the  destination,  has  not  the  powers  of  a 
trustee,  but  may  take  up  the  estate  and  reconyey,  L  303. 

Construction  of  destinations  to  heirs  in  charitable  trustSi  L  304. 

Completion  of  title  by,  ii.  161.-— See  Title,  CoMPLBnoM  of. 
HERITABLE  AND  MOVEABLE. 

LlABILITT  FOB  DeBTS. 

Greneral  rule  as  between  heritable  and  moveable  estate,  i.  328. 

Residuary  interest  in  total  estate  la  personalty,  L  328. 

When  heritable  debts  are  chargeable  on  personalty,  i  329. 

Bonds  of  proyision  binding  the  heir,  affect  the   heritable  estate   primarilj, 

L517. 
Power  to  charge  does  not  alter  liability,  L  330. 
Liability  of  beneficiaries  where  debt  secured  upon  different  subjects,  L  330. 

where  debt  secured  upon  rents,  L  331. 
Order  of  liability  amongst  heirs  in  heritage,  L  331. 
Right  of  relief  against  heir  primarily  liable,  L  331. 
Questions  as  to  Succession. — See  Conversion. 
HERITABLE  SECURITY.— See  SECUBTtr. 

HOLOGRAPH  WRITING. — See  Authentication — Alteration — ^Adoption — ^Revoca- 
tion. 
HOMOLOGATION. 

In  what  circumstances  plea  of,  competent  to  trustees,  iL  117. 

Homologation  and  adoption  distinguished,  L  82. 

Competency  of  defence  of  homologation  after  restoration  to  sanity,  in  reduction 

of  will,  L  83. 
Homologation  of  settlement  by  beneficiaries  a  good  defence  to  action  of  reduc- 
tion, i.  83. 
qtujere^  if  settlement  absolutely  null  ?  L  83. 
Purchases  by  trustees,  how  validated  by  homologation,  i.  378. 
Whether  homologation  inferred  firom  mora^  L  378. 
When  homologation  equivalent  to  an  express  discharge,  ii  88. 
Creditor  not  bound  by  discharge  executed  by  other  creditors,  iL  89. 

See  Consent. 
"  HOSPITAL.'' 

Meaning  of,  defined  by  Lord  Wensleydale,  i  427. 

Resulting  trust  imder  a  bequest  in  favour  of,  i.  459.— See  CHAtOTABlf  Trust. 
HOUSE  PROPERTY.~-House  property,  whether  an  eligible  investment,  L  338. 
HUSBAND  AND  WIFE.— See  Marital  Rights— Married  Woman— Marriage-Con- 
tract— Tehc% — Courtesy — Jus  Relicts — Separate  Estate. 

•  • 

IMMUNITY,  CLAUSE  OF.— See  Lubiutv. 
IMPLIED  ACCUMULATION.— See  AccuMULArioN. 
IMPLIED  INSTITUTION  OF  CHILDREN.— See  Children. 
IMPLIED  REVOCATION.— See  Revocation. 
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IMPLIED  TRUST. 

Bequests  to  Individuals. 

In  what  language  a  trust  may  be  declared  by  implication,  i.  149. 
Construction  of  declaratory  and  precatory  trusts,  i  150. 
No  implied  trust  where  purpose  is  uncertain,  L  152. 
Uncertainty  as  to  the  person  or  object  to  be  benefited,  I  153. 
Bequests  to  '<  friends  and  relations,**  L  153. 
Effect  of  error  in  designation  of  beneficiary,  L  154. 
Uncertainty  as  to  the  subject  of  conveyance,  i.  155. 
Whether  a  recital  can  receive  effect  as  a  trust,  i  156. 
Resulting  interests  under  implied  trusts,  i.  157. 
Whether  a  purpose  is  discretionary  or  imperative,  L  157. 
Implied  trusts  by  way  of  burden  or  reservation,  L  158. 
Ghaiutable  Bequests. 

In  what  terms  a  charitable  bequest  may  be  declared,  i  423. 

Uncertainty  obviated  by  clothing   the    trustee  with   discretionary    powers, 

L424. 
Construction  of  such  bequests  illustrated,  i  424—7. 
Locality  of  trust  may  be  implied,  i  424. 

Influence  of  the  Morgan  case  on  the  law  of  charitable  bequests,  L  427. 
Holograph  alteration  and  Edinburgh  Infirmary  case,  L  427. 
Effect  of  error  in  designation  of  trustees  or  b^eficiaries,  i  427. 
To  what  extent  the  execution  of  a  trust  cy-pres  is  admissible,  L  428-9. 

See  Chaiotable  Trust. 
IMPOSSIBLE  CONDITION.— See  CoromoN. 
IMPROVEMENTS. 

Trustee  acquiring  lease  of  trust  property  entitled  to  take  credit  for,  i.  206. 
Trustee  deprived  of  purchase  has  a  claim  for  outlay  on,  L  874. 
Trustees  entitled  to  execute  necessary,  L  475. 
INCUMBRANCES. — Trustees  selling  trust  property  are  bound  to  purge,  i.  351. — 

See  Secxtrftt,  Hebtfable. 
INDEMNIFICATION  OF  TRUSTEES. 

When  trustee  has  recourse  against  the  beneficiary  for  his  expenses  after  ex- 
haustion of  estate,  ii  63. 
Trustee^s  right  of  retention  in  security  transactions  considered,  ii.  64. 
Trustee  entitled  to  retain  his  expenses  out  of  trust  funds,  ii.  64,  90. 
Whether  creditors  are  liable  for  expenses  of  management  under  a  voluntary 
trust,  ii.  65. 

See  LiABiLiTT — Expenses. 
INDEMNITY,  BOND  OF. — ^Whether  trustee  may  require,  at  period  of  distribution, 

and  effect  of,  iL  81. 
INDEMNITY  CLAUSE. — See  Liabiutt. 

INEXTRICABLE  TRUSTS.— Void  at  common  law,  L  115. — ^See  Purposes  of  Trust. 
INFEFTMENT. 

Considered  as  evidence  of  trustee's  acceptance,  i.  243. 

Whether  trustee  infefl  without  his  consent  is  bound  to  grant  a  reconveyance, 
i.  250. 

m 

See  Tttle,  Coiifletion  of. 
INFORMAL  TESTAMENTARY   WRITING.— See   A uthektication —Testamentary 
Writing  — Adoption. 
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INHEBmON. — How  trustee  for  creditors  may  defeat,  L  415. — See  Diugenoe — 

Cbeditobs'  Tbust. 
INSANE  PERSON. 

Whether  there  is  a  presumption  that  a  holograph  settlement  under  the  hand  of 

a  person  who  dies  insane,  was  executed  during  insanity,  L  45. 
Effect  of  cancellation  of  deed  by,  i.  162. 

Insanity  considered  with  reference  to  the  question  of  capacity  to  test,  L  78,  79. 
Interposition  of  the  Court  may  be  sought  in  event  of  trustee  becoming  inaane, 

L276. 
Conversion  by  curator  of  insane  person  does  not  affect  the  quality  of  the  suc- 
cession, ii.  147. 
Vesting  of  legacy  to,  conditional  on  restoration  to  sanity,  ii.  238. 
Whether  curator  of,  may  elect  on  behalf  of  his  ward,  iL  S20« 
INSOLVENCY. 

Whether  insolvency  at  the  date  of  marriage  affects  wife's  provisions,  ii.  201. 
Effect  of,  in  cutting  down  children's  provisions,  iL  202. 

See  Bankruptct. 
INSOLVENCY  OF  TRUST  ESTATE. 

Duty  of  testamentary  trustees  in  relation  to  creditors  when  trust  estate  found 

to  be  insolvent,  L  825. 
Right  of  creditors  to  reduce  settlement  when  estate  proves  insolvent,  L  326. 
Testamentary  trust  may  be  converted  into  a  creditors'  trust  if  creditors  consent, 
i.  402. 

See  CBEDrroBs'  Truot. 
INSTITUTION,  IMPLIED,  Of  Legatee's  Children. — See  Childben. 

Of  Testator's  Children. — See  Children. 
INSTRUCTIONS  to  prepare  settlement,  not  admissible  in  explanation,  L  57. 
INSTRUCTIONS  TO  TRUSTEES. 

Adoption  of,  by  reference,  i  56. 

How  far  receivable  as  evidence  of  intention,  L  56. — See  AuraEKncATiON — 

TE9TAMEMTABT  WRITING ^ALTERATION. 

INSURANCE. 

To  whom  the  surplus  proceeds  of  policy  assigned  in  security  of  debt  result, 

i.  27,  210. 
Whether  trustees  may  lend  on  postponed  security,  fortified  by  policy,  i  339. 
Trustee  for  creditors  entitled  to  k^p  up  policy  on  debtor's  life  out  of  proceeds 

of  trust  estate,  i.  414. 
Proceeds  of  policy  comprehended  under  destination  of  residue,  ii.  262. 
INTERDICT. 

Right  of  the  beneficiary  to  have  his  interest  protected  by  interdict  considered, 

iL  101 ;  in  charitable  trusts,  L  448. 
/.  may  be  granted  at  the  instance  of  minority,  to  prevent  illegal  assimiption  of 

trustees,  i.  237. 
May  be  granted  to  prevent  unnecessary  sale,  L  345. 
Purchaser  of  trust  estate  may  apply  for  t.  to  prevent  a  resale,  i.  35  L 
INTEREST. 
BsNEnciART's  Right  to. 

What  is  comprehended  in  a  bequest  of,  i.  139. 
When  a  legacy  of  t.  carries  the  principal,  i.  140. 
Rules  as  to  rate  of  t.  payable  on  legacies,  ii.  228-8. 
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INTEREST— con<intt«d 

From  what  period  i  is  payable  on  legacies,  ii.  225-7. 
Appropriation  of  t.  in  cases  where  distribution  of  capital  postponed,  ii.  226. 
Effect  of  declaration  that  legacy  shall  bear  t.  upon  vesting,  ii.  872-4. 
When  a  direction  to  pay  t.  on  provisions  is  implied,  ii.  374. 

See  Fee  akd  Liferent. 

LlABIUTT  OF  TBUffTEES  FOR. 

Executors  chargeable  with  t.  after  elapse  of  one  year,  L  308. 

General  rule  as  to  liability  of  trustees  for  tl,  i.  308. 

Simple  i  chargeable  in  respect  of  unreasonable  delay  in  investing  trust  funds, 

ii.  33. 
Liability  of  trustees  for  behoof  of  creditors  for  t.,  ii.  33*. 
Liability  for  penal  tl,  or  profits  upon  money  retained  in  the  trustee's  hands,  or 

invested  in  trade,  ii.  34  ;  i.  334. 
Rule  of  strict  accounting  applies  to  trusts  as  weU  as  to  factories,  ii.  35. 
Where  trustee  only  chargeable  with  want  of  discretion,  interest  restricted  to  4 

per  cent.,  iL  36. 
Legal  interest  exigible  when  there  has  been  culpable  negligence,  ii  36. 
Accumulated  interest  due  where  the  trustee  has  acted  fraudulently  or  in  breach 
of  the  trust,  ii  37. 

See  LiABiUTT — ^Ikvestmemt. 
INTERNATIONAL  LAW,  PRIVATE.— See  Foreign. 
INTIMATION.— See  Assignation. 
INTROMISSION.— See  Liabiuty. 

INVENTORIES. — Giving  up,  considered  as  evidence  of  trustee's  acceptance,  i  243. 
INVENTORY,  Stamp  Duties  upon. — Provisions  of  Confirmation  and  Probate  Act  re- 
lative to,  i.  294. — See  Legacy  Duty. 
INVESTITURE. 

Revocation  of  destination  by  renewal  of  the  investiture  in  favour  of  other  heirs, 

i.  61. 
Marriage-contract  provisions  may  be  constituted  by  destination  in  deed  of  in- 
vestiture, i  197. 
Whether  mistake  in  the  destination  of  a  deed  of  investiture  can  be  afterwards 
rectified,  i.  198. 

See  Title  Deeds. 
INVESTMENT. 

Trustee  entitled  to  change,  without  special  authority,  i.  476. 

not  entitled  without  special  authority  to  invest  on  personal  security,  i.  322. 
or  in  shares  or  stock  of  joint  stock  companies,  L  333. 
Trustee  investing  trust  money  in  trade  answerable  for  profits,  L  334. 
not  liable  to  account  for  profits  paid  to  copartners,  i.  334. 
will  be  liable  for  all  losses,  i.  335. 
Co-trustees,  though  not  interested  in  the  business,  liable  for  losses,  i  336. 
Directors  not  entitled  to  invest  in  shares  of  a  different  company,  i.  336. 
/.  of  a  wasting  nature  ought  not  to  be  continued  by  trustees,  i  336. 
Funds  or  heritable  security  the  only  legal  t.,  i.  337. 
Trustees  may  follow  special  direction  as  to  i,  L  337. 
House  property,  Lord  St  Leonards'  remarks  on,  i.  338. 
Postponed  heritable  securities,  i.  338. 
Duties  of  trustees  for  execution  in  relation  to  t.,  i.  338. 
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INVESTMENT— conimtieef. 

Construction  of  special  powers  to  inyest  on  personal  security^  L  339,  341. 
Whether  trostees  for  a  minor  bound  to  pay  to  cuxator  or  administratar-in-law, 

L339. 
Rule  as  to  tl  of  trust  fiinds  pendente  hte^  L  340. 
Measure  of  damages  for  loss  through  unsafe  investment,  i  340. 
Liability  of  trustees  to  their  constituents  for  loss  arising  from  hazardous  tl,  iL  28. 
How  far  trustees  are  responsible  for  loss  when  expressly  authorized  to  invest 

on  personal  security,  ii  29,  30. 
Direction  to  inyest  personalty  on  heritable  security  does  not  change  the  quality 

of  the  succession,  iL  139. — See  Ck>NVEBSiON. 
Obligation  to  secure  children's  provinons  fulfilled  by  investing  the  amount  on 

legal  security,  iL  202. 
Powers  of  trustees  of  charitable  trusts  as  to  l,  L  438. 
IRREVOCABLE  TRUST. 

Delivery  of  trust  deed  inter  vivae  makes  it  irrevocable,  L  68. 

Whether  delivered  trust  inter  vivoe  be  irrevocable  as  regards  conveyance  of 

acquxrendoj  L  €8. 
Voluntary  trust  completed  by  infefbnent  and  delivery  to  trustees,  for  behoof  of 

granter*s  family,  held  irrevocable,  L  69. 
Marriage-contract  trust  of  wife's  separate  estate  irrevocable  during  subsistence 
of  marriage,  iL  179,  167. 

revocable  after  the  dissolution  of  the  marriage,  ii.  180. 
Testamentary  and  obligatory  provisions  distinguished  in  relation  to  vesting, 

iL  335-*6. 

See  Deuvebt. 
"ISSUE." 

Construction  of  the  term,  L  134. 

Meaning  of,  under  the  impKed  condition  $i  ame  UberiSf  iL  259. 
Construction  of  power  to  appoint  in  favour  oft.,  L  517. 

See  Childben. 

JOINT  AND  SEVERAL  APPOINTMENT  OF  TRUSTEES. 

Simple  nomination  equivalent  to  joint  and  several,  L  222. 
Proviso  as  to  quorum  does  not  affect  title  of  sole  acceptor,  L  225. 
Whether  the  declinature  of  a  sine  qua  non  creates  a  lapse,  L  226. 
Where  the  trust  conveyance  is  in  terms  "joint,**  all  the  trustees  must  concur,  L  227. 
General  rule,  that  survivorship  implied  in  trust  destination,  L  227—9. 
Survivorship  does  not  hold  in  appointment  of  tutors,  L  228. 
Reason  of  the  doctrine  of  imphed  survivorship,  L  229. 
Survivorship  includes  the  survivors  of  the  accepting  trustees,  L  230. 
Survivorship  in  appointment  of  executors,  L  231. 
Whether  the  principle  extends  to  the  case  of  executors-dative,  L  231. 
Powers  of  MAJOBmr, 

Rule,  that  trustees  act  by  a  majority,  L  232. 

Statutory  provision  as  to  quorum,  L  233-^. 

Whether  executors  can  act  by  a  majority,  i.  233. 

Executor  may  sue  separately  for  his  share  of  the  succession,  L  234. 

Whether  quorum  sufficient  for  aU  purposes,  i.  235—6. 

Minority  may  defend  themselves  and  protect  the  estate,  L  237. 
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JOINT  AND  SEVERAL  APPOINTMENT  OF  TRUSTEES— c<w<i»««i 
CorporalioD,  whether  the  members  vote  singlj  or  collectively,  L  237. 
Trust  not  affected  by  change  in  constitution  of  corporation,  i  288. 
JOINT  AND  SEVERAL  INTERESTS. 

Joint  legacies  fall  to  be  divided  per  capita^  ii.  248. 
Heirs  conditionally  instituted  take  per  sttrpeSj  iL  248. 
Remarks  on  survivorship  by  express  conditional  institution,  ii  248. 
Doctrine  of  accresdon  or  survivorship  in  joint  destinations,  ii  249-50. 
Whether /us  accreecendi  embraces  lapsed  and  forfeited  interests,  iL  250. 
Doctrine  of  accresoion  not  to  be  extended  to  bequest  of  subject  in  equal  shares, 
ii.250. 
JOINT  STOCK  COMPANY. -ASee  Compaot. 
JOINTURE— See  Amnuitt. 

JUDICIAL  ADMISSION. — ^Tmst  may  be  proved  by  judicial  admission,  but  not  so 
aa  to  contradict  the  terms  of  a  deed  of  trust,  L  85, 21. — See  Pboof  of  Trust. 
JUDICIAL  FACTOR. 

Court  will  not  appoint  trustee  to  be  judicial  factor,  218. 

Court  will  not  appoint  new  trustees,  if  trust  can  be  conveniently  executed  by 

judicial  factor,  L  274. 
Mode  of  transferring  possession  of  trust  funds,  etc.,  to  a  judicial  factor  or  new 

trustee,  L  820. 
Completion  of  title  by  judicial  factor  to  lapsed  trust,  iL  160. 
In  what  circumstances  the  Court  wiU  supply  defects  in  the  trust  administration 

by  appointment  of  judicial  factor,  ii.  886-9. 
Factor  will  not  be  appointed  where  competing  claimants  !M*e  in  possession  on  a 

legal  title,  iL  391. 
Insolvent  trustee  may  be  superseded  by  appointment  of  judicial  factor,  ii.  391. 
Supercession  of  the  trustee  on  the  ground  of  misconduct,  ii.  392. 
Aj^intment  of  judicial  factor  in  consequence  of  the  illness  or  non-residence  of 
accepting  trustees,  iL  392. 
in  consequence  of  the  resignation  of  trustees,  iL  393. 

in  consequence  of  differences  between  the  trustees  and  the  parties  bene- 
ficially interested,  iL  393. 
Expenses  of  application  for  appointment  of  factor,  ii.  894. 
Removal  of  trustees,  and  sequestration  of  the  trust  estate,  iL  395. 
JUDICIAL  SALE.— See  Sale. 
JURISDICTION. 

Equitable  jurisdiction  of  the  Court  of  Session  defined,  L  160. 

Court  of  Session  exercises  jurisdiction  in  trusts  of  personal  property  and  of 

lands,  in  rem  and  mpersonam^  L  162. 
Residence,  a  sufficient  ground  of  jurisdiction  against  trustees,  L  162. 
In  what  circumstances  Courts  of  different  countries  may  exercise  concurrent 

jurisdiction  in  trust  cases,  i.  166. 
In  what  cases  the  Courts  will  resort  to  preventive  process  for  the  purpose  of 

enforcing  submission  to  their  jurisdiction,  L  166.-— See  Fobxign. 
Jurisdiction  of  the  Court  of  Session  in  charitable  trusts,  L  447. — See  Charitable 

Trust. 
Court  will  not  readily  iaterfere  in  the  way  of  prevention,  L  448. 
Expenses  of  administratio.n  suits,  L  449. 
JUS  ACCRESCENDL-Set  Survivobship. 
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JUS  MARITL — See  Marital  Rights— Separate  Estate. 
JUS  QUjESITUM  TERTIL 

Whether  existence  of,  is  a  bar  to  reyocation,  i.  66. 
Trust  settlement  to  trustees  for  behoof  of  children  bars  revocation)  L  68.- 
Moveable  Trust. 
JUS  RELICTS. 

Converted  personalty  remains  subject  to,  iL  151. 
Not  exigible  by  truster's  widow  out  of  lands  directed  to  be  sold,  iL  122. 
Unclaimed  or  unsatisfied,  passes  as  residue  under  the  settlement,  iL  826. 
Right  to  ju8  reUctcB  extinguished  by  discharge,  iL  288,  326. 
JUS  RELICT jE,  satisfaction  OF,  AND  DISCHARGE  OF. 

Express  discharge  of /us  reUcta  by  ante-nuptial  contract,  ii.  288. 
To  render  discharge  effectual,  ^'/us  re/tcto  **  must  be  named,  ii.  288. 
Constructive  discharge  by  acceptance  of  provision  payable  out  of  the  entire 

estate,  iL  289. 
Whether  discharge  implied  from  acceptance  of  a  liferent  of  the  husband's 

whole  estate,  iL  289. 
Satisfaction  of /us  reUcta  by  testamentary  provisions,  iL  290. 
Effect  of  discharge  or  satisfaction  in  enlarging  the  interests  of  other  claimants, 
u.  291. 

See  Legitdi. 

*^  LANDS."* — ^What  is  comprehended  in  a  bequest  of,  L  188. — See  Eotatb. 
LAPSED  INTEREST.— See  Resulting  Imtebest. 
LAPSED  TRUST. 

Discretionary  trust 'lapses  by  the  death  of  the  trustee,  L  16. 
How  beneficiary  may  complete  a  title  to  equitable  interest  under,  iL  157—61. 
Completion  of  title  to  personalty  under,  by  confirmation,  iL  160. 
;  Lapse  in  the  office  of  trustee  supplied  by  appointment  of  judicial  factor,  iL  388. 

Incompetent  to  demand  appointment  of  factor  after  estate  exhausted  and  trust 
wound  up,  iL  889. 

See  Title,  Completion  of. 
LATENT  TRUST. 
j  In  what  cases  binding  upon  trustee's  creditors,  iL  123. 

Latent  trusts  of  interests  in  pawnbroking  business  prohibited  by  statute,  L  108. 
in  shipping  property,  xdem^  L  108,  199. 
LEASE. 

Renewal  of  l.  by  trustee  in  his  own  name  held  to  be  a  constructive  trust, 
L  202-5. 
by  tutor,  factor,  etc.,  for  his  own  benefit,  a  constructive  trust,  L  205. 
Unfair  granting  of  I,  by  liferenter  a  breach  of  trust,  L  210. 
Trustee  cannot  acquire  L  of  trust  estate,  L  216. 
Powers  of  trustees  of  mortified  lands  to  grant  /.,  L  439. 
Power  to  /.  granted  by  the  Court  to  tutors-nominate,  L  471. 
Trustees  have  the  power  of  granting  L  without  special  authority,  L  474. 
Trustees  may  renounce  L  without  special  authority,  L  475. 
Liability  of  trustees  in  respect  of  their  adoption  of  Z.,  iL  13. 
LEGACY. 

Constitution  of  Legacies. 

Capacity  of  testator,  and  power  of  revocation  and  alteration,  ii.  209. 
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^wer  of  testing  on  share  of  goods  in  communion,  abolished  by  statute, 
^      ^.  209. 

Construction  of  reserved  power  of  revocation  of  L  of  common  property,  ii.  209. 

L.  may  be  constituted  either  by  direct  gift  or  disposition,  or  by  precatory  or 
optative  bequest,  ii.  210. 

Donatio  mortis  causey  whether  a  form  of  bequest  recognised  in  the  jurisprudence 
of  Scotland,  ii.  211. 

Z.  contained  in  a  bill  or  receipt  in  favour  of  the  legatee,  ii.  212. 

Nuncupative  I,  valid  to  extent  of  L.  100  Scots,  ii.  213. 

Savings'  bank,  informal  /.  of  money  in,  sanctioned  by  statute,  ii.  213. 

Questions  as  to  designatio  personarumj  etc.,  iL  213. 
Chabacter  of  Legatee's  Interest,  ii.  214. 

L.  distinguished  according  to  the  subject:  heritable  or  moveable  2.,  ii.  214. 

Effect  of  disposition  of  heritable  estate  subject  to4)urden  of  ^,  iL  215. 

Legacies  of  capital,  interest,  or  reversion,  iL  215. 

Legacies,  general  or  of  quantity,  demonstrative^  and  specific,  ii.  216. 

Direction  to  purchase  equivalent  to  general  2.,  ii.  217. 

Specific  legacies,  how  distinguished  from  general,  iL  217. 

Ademption  of  specific  legacies,  ii.  217. 

Legatum  UbercUionia^  construction  of,  iL  218. 

LegcUum  rei  aUence^  effectual  if  property  known  to  belong  to  another,  ii.  219. 

Demonstrative  L  distinguished  from  specific,  ii.  219. 

Construction  of  terms  applicable  to  subject  of  bequest,  ii.  220. 

Construction  of  L  of  corporeal  moveables,  furniture,  etc.,  iL  221. 

Right  of  selection  in  legacy  of  moveables,  iL  221. 

Legacies,  limited,  or  of  residue,  iL  222. 

Division  of  residue  amongst  general  legatees ;  presumption  for  equality,  iL  223. 
Extent  of  Legatee's  Interest. 

Legacy  may  be  increased  by  interest  or  accessions,  ii.  223. 

Legacy  of  quantity  not  susceptible  of  increase  by  accession,  iL  223. 

Specific  legacy  carries  right  to  accessions,  iL  223. 

Accessions  bdong  to  fiar,  and  liferenter  has  only  the  interest,  ii.  223. 

Operation  of  the  Apportionment  Act,  ii.  224. 

When  a  /L  of  the  interest  of  a  fund  carries  the  capital,  iL  224 ;  L  140. 

From  what  period  interest  is  payable  on  2.,  iL  225. 

Interest  is  due  on  specific  /.  from  testator's  death,  ii.  226. 

Application  of  interest  where  distribution  of  capital  postponed,  iL  226. 

In  what  cases  appropriated  interest  falls  into  residue,  iL  227. 

Rate  of  interest  payable  on  legacies,  iL  227-8. 

Whether  direction  to  trustees  to  pay  debts  relieves  subject  on  which  debt  is 
secured,  iL  228. 

Specific  L  implies  intention  to  leave  subject  free  from  debt,  iL  228. 

Exceptions  where  there  is  an  express  direction  to  pay  debt  out  of  specified 
fund,  iL  229. 

Specific  L  does  not  abate  until  other  funds  exhausted,  iL  229. 

L,  of  quantity  does  not  abate  until  residue  exhausted,  ii.  230. 

Testator  may  confer  a  preference  on  one  of  his  general  legatees,  iL  231. 

How  debts  and  charges  affect  the  interests  of  legatee  of  the  liferent,  ii.  231. 

Annuitant  preferable  to  liferenter  of  residue,  ii.  232. 
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LEGACY— cofUnwed, 

Whether  anDuitant  entitled  to  be  paid  out  of  capital  where  annual  rerenue 

insufficient,  u.  232. 
In  event  of  depreciation  of  estate,  creditors  may  reooyer  funds  paid  to  legatees, 

il  233. 
Legacy  and  succession  duties,  from  whom  exigible,  iL  233. 
Z.  to  a  party  in  liferent  and  children  noicituri  in  fee,  construction  of,  in  trost 

settlement,  i  146. 
Debt  charged  on  specific  subject,  a  burden  on  the  l^;atee*s  right,  L  330. 
Whether  trustees  of  a  legacy  to  a  minor  are  bound  to  pay  to  the  fitther  or 

guardian,  L  339. 
Whether  power  of  division  may  be  exercised  by  dividing  into  legacies  of  fixed 

amount  and  residue,  L  525. 
Whether  L  to  instrumentary  witness  a  good  bequest,  i  96. 
In  what  circumstances  a  legacy  to  a  tnutee  is  conditional  on  acceptance  of  the 
trust,  ii.  68. 

See  Creditors — Cohditional  iNsrrrunoN. 
LEGACY,  DUPLICATION  OF — See  AocuMULATiyx  amd  SuBSTmmoNART  Legacies. 
LEGACY  DUTY. 

Law  according  to  which  it  is  payable,  L  161 ;  ii  233. 

Stamp  duty  on  inventories  chargeable  on  heritable  securities  and  bonds  in 
favour  of  heirs,  i  290. 
LEGACY,  SATISFACTION  OF. — See  Satispactioh. 
LEGAL  ESTATE.— See  Trustee's  Estate. 
LEGAL  PEOVISIONS. — See  Deathbed — Teecb — Courtest^-Leoitim-^us  Reucta 

— Executrt. 
LEGATEE. — See  Beneficiary. 

LEOATUM  LIBEEATIONIS,—De£mtion  and  properties  of,  iL  218. 
LEOATUM  REI  ALIENS. 

Definition  and  properties  of,  ii  219. 

In  what  sense  a  truster  may  affect  the  benefidaries*  private  estate  in  favour  of 
another,  ii.  324. 

LEGITIM. 

Liability  of  2.  to  be  diminished  by  completed  conveyance  inUr  vivos  of  father*8 
property  to  other  parties,  L  71. 

Not  exigible  out  of  proceeds  of  lands  directed  to  be  sold,  iL  122. 

Converted  personalty  remains  subject  to  ^,  iL  151. 
LEGITIM,  SATISFACTION  AND  DISCHAEGE  OF. 

How  legitim  may  be  discharged  or  satisfied,  ii.  282,  326. 

Express  discharge,  where  father  has  married  without  a  contract,  iL  282. 

Discharge  by  ante-nuptial  contract  disposing  of  the  entire  succession,  iL  283. 

Discharge  when  parent  becomes  a  party  to  the  child's  marriage-contract,  iL  283. 

Exclusion  of  the  legitim  by  election  to  take  tmder  a  will,  iL  284. 

Acceptance  of  provision  under  a  total  settiement  equivalent  to  election,  ii.  285. 

Universal  legacy  does  not  include  legitim  fond,  iL  285. 

Disposition  of  heritable  estate  not  a  satisfaction  of  Lj  iL  307. 

Collation  between  heir  and  executor,  iL  286. 

CoUaUo  hcnorum  inter  UberoB^  ii.  287. 

Conveyances  in  defraud  of  legitim  may  be  reduced,  ii.  288. 

If  /.  not  claimed,  fund  falls  into  residue,  iL  825. 
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LETTER. — See  Instructions. 

LEX  LOCI  CONTBACTUS.—lnBuence  of,  upon  construction  of  settlement,  i.  162. 

LEX  LOCI  EXECUTIONS. — ^Influence  of,  upon  the  construction  of  foreign 

settlements,  L  172. 
LIABILITIES  OP  TRUSTEES. 

LlABILITT  TO  THEIR  CONSnTUENTS. 

DOigence  prestable  from  trustees,  ii.  26. 
Liability  for  neglecting  to  realize,  iL  27. 

for  idlowing  prescription  to  run  on  debt,  i  808. 

for  conveying  property  to  purchaser  without  obtaining  payment  of  the  price, 
L  349. 
Assumed  trustees  neglecting  to  settle  accounts  with  their  predecessors  liable 

for  deficiency,  i  251. 
Responsibility  where  trustees  are  authorized  to  invest  on  personal  security, 

iL80. 
Liability  in  respect  of  erroneous  payments  by  trustees,  ii.  30. 

when  a  trustee  is  liable  for  payment  in  error,  iL  83. 

for  loss  arising  from  investment  in  trade,  iL  27. 

for  loss  arising  from  investment  on  hazardous  security,  ii.  28. 

for  loss  by  fraud  or  casualty,  iL  29. 

for  assets  where  trustees  have  been  expressly  empowered  to  continue  hazar- 
dous or  speculative  investments,  iL  29. 
Trustees  not  liable  for  the  loss  of  money  deposited  in  bank  by  the  truster, 

L  820. 
Whether  trustee  liable  for  failure  if  he  deposits  the  fimds  in  bank,  i.  821. 
liabiHty  of  executors  paying  before  six  months,  etc.,  iL  31. 

of  trustees  exceeding  their  powers,  iL  81. 

of  trustees  for  execution  of  deed  of  entail  for  neglecting  to  secure  right  of 
substitutes,  L  381. 

of  trustee  for  execution  of  power,  same  as  that  of  a  mandatory,  L  498. 

of  trustees  of  charitable  trusts  and  endowments,  L  444. 
Liability  for  the  acts  of  Co-trustees. 

Whether  trustees  are  liable  in  a  joint  responsibility,  iL  38. 

Limitation  of  liability  by  the  Trustee  Act,  ii.  40. 

Responsibility  for  the  contracts  of  co-trustees,  iL  41. 

Trustees  liable  in  damages  for  selling  estate  to  co-trustee,  if  aware  that  the 

offer  was  made  on  his  behalf,  L  371. 
Trustees  not  jointly  responsible  for  fraud,  iL  41. 
Liability  of  trustees  in  respect  of  their  subscriptions  to  receipts,  iL  42. 
Whether  liability  attaches  where  money  entrusted  to  co-trustee  for  specified 

purposes,  iL  42. 
Liability  may  attach  if  trustees  neglect  to  see  to  the  application  of  the  money, 

ii.  48. 
Liability  where  estate  vested  in  the  person  of  the  defaulting  trustee,  iL  43. 
Delegation  of  the  duties  of  the  trust,  ii.  48. 
liability  of  executors,  iL  48. 
liabilily  of  assumed  trustees,  iL  43. 
Joint  liability  of  tutors  under  the  statute  1672,  iL  44. 

LtABIUTT  for  the  ACTS  OF  FACTORS,  iL  50. 

Responsibility  of  the  trustee  as  regards  the  propriety  of  the  appointment,  ii.  51. 
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UABILITIES  OF  TRUSTEES— con/mued. 

Trusteea  bound  to  superintend  the  f actor's  transactions,  ii.  51. 

To  render  the  trustee  liable,  it  must  be  proved  that  he  has  neglected  the  duty 

of  checking  the  factor's  intromissions,  ii.  52. 
Liability  for  neglecting  to  see  that  factor  has  performed  the  business  deputed 

to  him,  iL  53. 
Liability  discharged  by  delay  in  the  institution  of  proceedings,  iL  54. 
Factor's  engagements  bind  the  trust  estate  if  within  his  powers,  but  not  the 

trustee,  unless  he  gave  express  authority,  ii.  54. 
Trustee  must  fulfil  factor's  obligations  ad  factum  prastandum,  unless  beyond  the 

scope  of  factor's  duties,  iL  54-5. 

LlABILTFT  OF  TRUSTEES  TO  GbEDITORS. 

Liability  to  creditors  distinguished  from  obligation  to  make  funds  forthcoming, 

ii.  2. 
Trustees  may  incur  liability  for  truster's  obligations,  either  by  adopting  them  or 

by  putting  away  the  funds,  iL  2. 
Trustee  adopting  obligation  makes  it  his  own,  iL  8. 
Whether  acceptance  of  trust  implies  liability  in  respect  of  sluures  unconfirmed, 

L244. 
Consequences  of  denuding  before  debts  are  discharged,  ii.  3. 
Effect  of  acquiescence  by  beneficiary  in  acts  of  trustee,  iL  4. 
Creditors  may  insist  in  any  claim  against  trustee  competent  to  a  beneficiary, 

iL  4. 
If  a  trustee  is  either  expressly  bound  in,  or  expressly  relieved  from  personal 

responsibility,  the  condition  is  binding,  iL  5. 
Terms  which  import  a  personal  obligation,  ii.  5. 
Trustees,  when  liable  to  creditors  of  the  estate  for  the  engagements  of  co- trustees, 

ii.  6. 
Liability  on  different  contracts  distinguished,  iL  8. 
Trustees  are  personally  liable  upon  thdr  own  contracts,  iL  9. 
Exceptional  cases  as  to  rule  of  liability,  iL  10. 

Trustees  are  personally  liable  upon  bills  and  personal  securities,  ii.  11. 
Liability  of  trustees  to  the  public  as  members  of  a  partnership  or  joint  stock 

company,  ii.  12. 
Liability  of  trustees  as  tenants,  iL  13. 
liability  of  trustees  as  feuars,  iL  13. 

Liability  of  trustees  as  borrowers  upon  heritable  security,  iL  13. 
Liability  of  trustees  as  vendors  in  warrandice,  iL  15. 
Warrandice  of  assignments  and  sales  of  personal  property,  ii.  15. 
Liability  of  trustees  to  copartners,  and  for  calls,  iL  15. 
Trustees  not  liable  unless  they  have  completed  a  titie  to  tiie  shares  by  transfer 

and  registration,  iL  17. 
Trustees  who  become  partners  undertake  a  personal  liability,  iL  18. 
Effect  of  registration  imder  collective  designation  of  trustees,  iL  19. 
Whether  the  trust  estate  is  liable  to  contribute,  ii.  20. 
Liability  of  trustees  for  fraud  or  negligence,  iL  20. 
Damages  cannot  be  claimed  from  tiie  trust  estate,  ii.  21. 
Liability  of  public  trustees  for  the  acts  of  employees,  iL  22. 
Incompetent  to  award  a  personal  decemiture  against  trustees  if  the  action  only 

concludes  against  the  body  collectively,  iL  23. 
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LIABILITIES  OF  TRUSTEES—contmwed 

LlABILITT  FOB  EXPENSES  OF  MANAGEMENT,  iL  57. 

IVustee  not  bound  to  perform  routine  duties  in  person,  ii.  57. 
Whether  trustee  personally  liable  to  agents  of  the  trust,  ii.  58-60. 
Trustee  denuding  whileagent's  claim  unsettled,  incurs  personal  responsibility,  ii.  6 1 . 
Whether  agents  ha^e  a  claim  against  the  beneficiary  in  the  event  of  the  ex- 
haustion of  the  trust  estate,  iL  61. 
Agent  employed  on  a  fecial  contract,  and  not  confidentially,  has  a  claim 

against  the  constituent,  iL  62. 
Members  of  committees,  public  trusts,  etc.,  liable  for  expenses  which  they  have 

authorized,  ii.  62. 
Whether  trustee  has  a  claim  against  the  beneficiary  for  the  expenses  after 

the  exhaustion  of  the  estate,  ii.  63. 
Where  trust  funds  lost  ydthout  fault  on  part  of  the  trustee,  iL  63. 
Where  the  expense  was  authorized  by  the  beneficiary,  iL  63. 
Trustee  entitled  to  be  indemnified  out  of  the  trust  estate,  iL  64. 
Right  of  retention  in  security  transactions,  iL  64. 
Immunity  of  creditors  under  Bankruptcy  Act,  ii.  65. 
Liability  of  creditors  under  volimtary  trusts,  ii.  65. 
Parliamentary  commissioners,  etc.,  have  no  claim  against  the  fund  for  expenses 

not  authorized  by  the  act  of  incoiporation,  iL  65. 
Trustee  not  entitled  to  charge  for  professional  services  rendered  by  himself  to 
the  trust,  iL  66. 

tmless  employment  of  trustees  expressly  sanctioned,  ii.  66. 
Whether  trustee  can  claim  remuneration  for   services  in  carrying  on   the 

truster^s  business,  iL  67. 
Whether  legacy  to  trustee  is  conditional  on  acceptance  of  ofiice,  iL  68. 
Expenses  of  trust  are  a  burden  upon  residue,  ii.  69. 

LlABILITT  FOR  EXPENSES  OF  LmOATION,  ii.  69. 

Trustee,  as  a  general  rule,  is  liable  for  the  expenses  of  litigation,  ii.  69. 

may  require  a^  guarantee  from  constituent,  iL  69. 

not  bound  to  en^ge  as  an  active  litigant,  iL  69. 

may  escape  from  prospective  liability  by  resigning,  ii.  69. 

may  protect  the  interests  of  minors  through  the  intervention  of  a  curator 
ad  Uterrij  ii.  70. 
Doctrine  of  liability  to  creditors  for  expenses  illustrated,  ii.  72. 
Exhaustion  of  trust  estate  not  pleadable  in  answer  to  claim  of  creditors,  ii.  72. 
Liability  of  trustees  in  bankruptcy  for  expenses,  ii.  73. 
Locus  pcsmtenticB  where  trustee  merely  sists  to  make  inquiry,  ii.  74. 
Trustee  cannot  sist  on  condition  of  not  being  liable  for  expenses,  ii.  74. 

not  liable  to  his  constituent's  agent  for  previous  expenses,  ii.  74. 

liable  for  maintaining  a  reducible  deed,  ii.  75. 

not  liable  where  part  only  of  a  settlement,  consisting  of  several  distinct 
deeds,  is  reduced,  iL  76. 

entitled  to  the  expaose  of  raising  action  of  distribution,  ii.  76,  77. 
seciui  if  he  interfere  as  an  active  litigant,  iL  77. 

not  entitled  to  expenses,  if  litigation  the  result  of  his  own  fault,  iL  77. 
Expense  of  resistance  to  a  successful  cLaim  not  a  charge  against  that  claim,  ii.  78. 
Trustee  entitled  to  take  credit  for  expenses  of  necessary  litigation  before  a 

foreign  Court,  iL  78. 
VOL.  II.  2  N 
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Rule  as  to  liability  of  legatees  for  expenses,  u.  78. 

as  to  expenses  of  trustees  in  competitions  among  creditors,  ii  78. 

LlABILITT  FOR  IlfrEBEST. 

Trustee  liable  for  simple  interest  in  respect  of  unreascnuible  delay  in  inyestmait 
of  funds,  ii.  S3, 
for  penal  interest  or  profits  upcHi  money  retained  in  his  own  hands,  iL  34. 
The  n^e  of  strict  accotmting  is  applicable  both  to  trusts  and  factories,  iL  35. 
Rules  for  determining  the  rate  of  interest  chargeable  against  trustees,  iL  36—7. 
Where  trustee  only  chargeable  with  want  of  discretion,  interest  restricted  to 

4  per  cent.,  iL  36. 
Legal  interest  exigible  when  there  has  been  culpable  negligence,  iL  36. 
Accumulated  interest,  where  the  trustee  has  acted  fraudulently  or  in  breach  of 
trust,  ii.  37. 
Limitation  of  LiABiLnr. 

Whether  indemnity  clause  gives  additional  security  to  trustees,  considered,  ii.  45. 
Examples  of  the  enforcement  of  joint  liability  notwithstanding  indemnity  clause, 

ii.  46. 
Distinction  taken  in  the  case  of  accepting  trustee  who  has  not  acted,  iL  47. 
Form  of  issue  for  trying  question  of  personal  liability,  iL  47. 
Circumstances  in  which  trustees  have  been  held  not  to  be  liable  for  acts  of 

co>trustees,  iL  48. 
Trustees  held  to  be  liable  in  joint  responsibility  only  as  for  culpa  lata  or  supine 

negligence,  iL  48. 
How  the  liability  of  trustees  may  be  effectually  restricted,  iL  48. 
LIABILITY  OF  TRUST  DEBTORS. —Debtor  paying  on  trustee's  receipt  not  liable  in 

repetition,  unless  participant  in  fraud,  i.  316. 
LLAlBILITY  of  trust  ESTATE. 

Engagements  of  factor,  if  within  his  powers,  bind  the  estate,  ii.  54. 

Trustee  entitled  to  be  indemnified  for  his  expenses  out  of  trust  funds,  ii.  64. 

Creditors  not  liable  for  expenses  in  bankruptcy,  iL  65. 

Parliamentary  commissioners  and  trustees  cannot  charge  unauthorized  expenses 

against  trust  fimd,  iL  65. 
Whether  creditors  under  -voluntary  trust  are  liable  for  expenses  of  management, 

iL  65. 
Expenses  of  trust  management,  when  chargeable  against  residue,  ii.  69. 
Whether  exhaustion  of  estate  is  a  good  defence  to  a  claim  for  &e  expenses  of 

imsuccessful  litigation,  ii.  72. 
No  action  lies  against  funds  of  public  or  charitable  institution,  for  breach  or 

neglect  of  duty  on  the  part  of  the  trustees,  L  445. 
Whether  the  general  trust  estate  is  liable  to  contribute  to  calls  upon  the  shares 
held  by  the  trustees,  ii.  20. 
LIEN  OF  LAW  AGENT.— See  Agent. 
LIFE  INTERESTS,  Vesting  of. 

Postponed  liferents  are  contingent  on  survivance^  and  the  right  does  not  vest, 

iL358. 
Vesting  of  joint  liferents  and  right  of  suryiyorship,  iL  359. 
LIFE  INTEREST  in  Entailed  Estate. 

May  be  the  subject  of  a  trust,  L  109. 
Trustees  may  not  lend  on  security  of,  L  339. 
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LIFE,  PKESUMPTION  OF.— See  Presumption. 
LIFERENT. — See  Usdprucjtuart  Interest^— Fee  and  Liferent. 
LIFERENT  BY  RESERVATION.— See  Disposal,  Power  of. 
LOCALITY. 

ProYisions  by  way  of,  considered,  iL  198. 

At  what  period  the  value  of  locality  lands  is  to  be  estimated,  ii.  193. 
LOCALITY  OF  TRUST. — Neglect  to  specify,  in  charitable  trust,  does  not  render 

trust  void  for  uncertainty,  i.  424. 
LUCRATIVE  TRANSACTIONS. 

Doctrine  that  trustees  cannot  enter  into  transactions  on  behalf  of  the  trust  if 

they  have  a  personal  interest  in  the  subject  of  contract,  i.  213. 
Trustee  cannot  purchase  trust  debts  or  estate,  L  215,  360.  -^See  Sale. 
cannot  sell  to  or  contract  with  trust,  L  215. 
cannot  borrow  trust  money,  L  216. 

cannot  take  lease  of  trust  estate,  L  216.— ^ee  Cokstructtvb  Trust. 
cannot  invest  trust  funds  in  his  business,  i.  217. — See  Interest. 
not  entitled  to  professional  remuneration,  i.  219  ;  ii.  66. 
unless  specially  employed  by  truster  or  beneficiary,  i.  220. — See  Expenses. 
not  entitled  to  remuneration  for  services  rendered  in  carrying  on  the  truster^s 

business,  iL  67. 
has  no  resulting  interest  in  the  trust  estate,  i  221. — See  Resulting  Trust. 
whether  entitled  to  exercise  a  right  of  presentation,  i.  217. 
or  the  privilege  of  shooting  on  the  estate,  i.  218. 
cannot  be  appointed  judicial  factor  on  the  estate,  i.  218. 
cannot  be  appointed  to  salaried  office  imder  the  trust,  i.  221. 
Powers  to  trustees  to  accept  employment  as  agent,  factor,  etc.,  construction  of, 

L  498 ;  iL  66. 
Curator  ad  litem  entitled  to  professional  remuneration,  i.  220. 
Non-accepting  trustee  may  enter  into  contracts  with  the  trust,  i.  258. 

MAINTENANCE.— Right  of  truster's  family  to,  a  debt  against  his  estate,  i.  326,  473. 

— See  Advances. 
MAJORITY,  CONDITION  OF. 

Different  forms  of  postponement  of  payment  depending  on  status  of  legatee, 

ii.  366. 
**  Conventional  majority,"  examples  of  postponement  to  period  of,  ii.  366. 
How  far  the  existence  of  an  interjected  liferent  is  to  be  considered  in  questions 

of  vesting,  ii.  367. 
Legatee's  majority,  although  an  imcertain  event,  not  conclusive  in  question  as 

to  intention  to  suspend,  iL  367. 
When  a  residuary  interest  payable  at  majority  vests,  is  qucBStio  voluntatis^  assiun- 

ing  that  there  is  no  subsequent  destination,  iL  368. 
Destination  to  heirs  and  assignees  of  the  legatee  imports  that  the  legacy  is  to 

vest  immediately,  ii.  869. 
Suspension  of  vesting  in  consequence  of  the  creation  of  contingent  interests, 

iL  370. 
Where  right  would  vest  in  a  family,  subject  to  condition  of  survivorship,  the 

last  survivor  takes  an  immediate  vested  right,  ii.  371. 
Legacies  payable  at  majority  do  not  vest  prior  to  payment  tmless  contrary  in- 
tention manifested,  ii.  371,  376. 
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Declaration  that  the  legacy  shall  bear  interest,  implies  an  intention  to  gi^^e  a 
vested  interest,  iL  372. 

Whether  direction  to  hold  for  behoof  of  minor  children  is  eqniyalent   to   a 
direction  to  pay  interest,  iL  374. 

Destination  to  *'  heirs  and  assignees"  implies  an  intention  to  give  an  immediate 
Tested  interest,  ii  374. 

Bequest  to  children  of  a  family  payable  at  majority  or  maniage,  ii.  375. 

Contingent  destinations  are  suspensive  of  vesting,  iL  376. 

Vesting  of  accumulations  of  interest,  iL  377. 
MALUM  PROHIBITUM.^-megH^tj  of  trust  for  purpose  amounting  to,  L  107. — 

See  Validity  op  Tbust. 
I^IANAGEMENT  OF  TKUST  ESTATE. 

Management  of  heritable  estate  by  trustees,  L  313. 

Trustee^s  receipt  is  evidence  of  intromission,  L  315. 

Responsibility  for  the  preservation  of  the  estate,  L  318. 

Responsibility  for  loss  by  robbery  or  fire,  L  319. 

Custody  of  title  deeds,  L  319. 

Uninvested  money  ought  to  be  deposited  in  bank,  L  319. 

Whether  trust  money  ought  to  be  lodged  in  chartered  bank,  L  320. 

Liability  of  trustees  for  money  left  deposited  in  bank,  L  320. 

Trustee  putting  funds  or  securities  beyond  his  control  incurs  responsibility,  L  32 1. 

Trustee  bound  to  submit  to  resolution  of  majority  in  questions  as  to  manage- 
ment, if  within  their  powers,  L  322. 

Appointment  of  a  managing  trustee,  L  322. 

Liability  for  acts  of  managing  trustee,  L  323. 

Realization  and  management  of  estate  by  trustees  lor  creditors,  i.  414. 

Cutting  down  uncompleted  preferences  and  begun  diligence,  L  415. 

Trustee  may  be  empowered  to  decide  questions  of  ranking,  L  415. 

Liability  for  loss  and  breach  of  trust,  i.  415. 

Duty  of  trustees  to  pursue  reductions  of  competing  titles,  call  predecessors  to 
account,  etc.,  L  307. 

Trustees  adopting  current  leases  become  liable  for  arrears  of  rent,  L  314. 

See  Realization — Ikvesihent — Debts,  ETa 
MANAGING  TRUSTEE.— Duties  of,  similar  to  those  of  a  trustee  and  factor,  L  322. 
MANDATE. 

Trust  compared  with  deposit  and  m.,  L  11. 

Execution  of  m.  by  party  resident  abroad,  L  46. 

Effect  of  m.  to  deliver  security,  etc.,  in  question  as  to  donation,  L  194. 

Power  to   create   entail  may  be  executed  under  a  power   of  attorney, 
L  493. 
MANDATORY.— Rule  as  to  suing  by,  iL  109. 
MARGINAL  ADDITION. 

In  deed  not  holograph,  whether  it  amounts  to  a  vitiation,  L  49. 

Informal  writing  may  be  adopted  by,  L  55. — See  Alteration — ^Authsnticatiok. 
MARITAL  RIGHTS, 

Effect  of  rentmciation  of,  in  ante-nuptial  contract,  iL  175. 

Cannot  be  effectually  renoimced  afler  marriage,  iL  177. 

Exclusion  of,  in  settlement  of  property  by  or  conveyance  to  the  wife,  iL  178 

Whether  competent  to  exclude,  in  relation  to  ixcquirenda,  iL  178. 
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MAKITAL  RIGHTS— con^tterf. 

Husband's  power  effectuallj  excluded  by  vesting  the  property  in  trustees, 
iL  179. 

Exclusion  of,  does  not  bar  alienation  of  estate  by  the  wife,  ii«  181. 

Whether  husband  is  bound  by  anticipatory  exclusion  of,  in  a  conyeyance  to  the 
wife  from  a  stranger,  ii.  185.-=— See  Separate  Estate. 
MARRIAGE,  Condition  of  attaining  majority  or. — See  Vestdki — ^Majobitt. 

Condition  in  restraint  of. — See  Conditiok. 
MARRIAGE-CONTRACT. 

Revocation  of,  competent  before  solemnization  of  marriage,  i.  67. 

May  be  granted  by  minor  without  consent  of  curators,  i  78. 

Whether  power  of  appointing  provisions  is  impliedly  reserved  in,  i.  518. 

Whether  discharge  of  legitim  implied  in  m.  c.  disposing  of  the  entire  succession, 
ii.  283. 

Legitim  may  be  effectually  discharged  where  parent  becomes  a  party  to  a  chlLd^B 
contract  of  marriage,  ii,  283. 

Express  discharge  of  jus  reUckB  by  m.  c,  ii  288. 
MARRIAGE-CONTRACT  PROVISIONS. 
Forms  of  Provisions. 

Form  and  destination  of  money  provisions  to  children,  ii.  188. 

Destination  to  wife  in  liferent  and  children  in  fee,  ii.  188. 

Annuities  to  wives,  when  payable,  ii.  189, 

Provisions  charged  on  rents  of  heritable  estate,  iL  189. 

Conditions  as  to  amount,  etc.,  of  money  provisions,  iL  189. 

Influence  of  the  law  of  entail  on  provisions,  iL  190. 

Exclusion  of  chUd  in  event  of  succeeding  to  other  estate,  iL  190. 

Obligation  to  provide  for  children  out  of  future  inheritance,  iL  191. 

Obligation  by  parents  of  the  contracting  parties,  ii.  191. 

Provision  by  way  of  jointure,  iL  192. 

Value  of  estate,  at  what  period  to  be  estimated,  ii.  192. 

Provisions  by  way  of  locality,  ii.  193. 

At  what  period  value  of  the  lands  to  be  estimated,  ii.  193. 

Provision  of  conquest,  iL  194. 

Provision  of  moveable  funds,  iL  195. 

Provision  of  furniture,  ii.  195. 

Construction  of  terms  in  destinations  of  corpora  mobilioj  iL  196. 

Provisions  in  favour  of  the  husband,  tocher,  ii.  196. 

Obligation  to  pay  by  wife's  relatives,  ii.  196. 

Rights  of  the  husband  and  his  creditors  in  the  tocher,  iL  196. 
Provisions,  how  secured. 

Obligations  in  favour  of  the  contracting  parties  are  onerous,  ii.  197. 

Obligation  in  favour  of  children  not  onerous,  if  exigible  after  the  dissolution  of 
the  marriage,  ii.  197. 

Whether  marriage-contract  provisions  can  ever  be  regarded  as  testamentary, 
iL  198. 

Rule  as  to  children's ^ttf  crediti  stated  by  Lord  Moncreiff,  ii..l98. 

Period  of  payment  to  be  determined  by  the  words  of  the  destination,  ii.  199. 

Provisions  may  be  secured  by  conveyance  of  specific  subjects  either  to  the 
beneficiaries  or  to  trustees,  ii.  199. 

Securing  of  provinons  to  wife,  ii.  200. 
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ProTisions  to  cliildTen,  how  secured,  iL  200. 

Preference  may  be  conferred  by  conyeyance  to  trustees  ajUr  marriage,  ii.  200. 
How  far  insolyency  at  the  time  of  granting,  affects  wife's  proyision,  ii«  201. 
Proyisions  to  children  may  be  out  down  on  proof  of  insolyency,  iL  202. 
Obligation  to  secure  proyisions  fulfilled  by  inyesting  the  amount,  iL  202. 
Whether  a  power  to  burden  the  estate  yrith  proyisions  to  wife  and  younger 

children  is  impliedly  reserved,  iL  20S. 
Whether  power  to  proyide  for  wife  and  children  of  second  marriage  out   of 
trust  fund  is  impliedly  reseryed,  ii.  204. 
Post-nuptial  Proyisions. 

Post-nuptial  distinguishable  from  ante-nuptial  proyisions  only  as  regards   the 

question  of  onerosity,  iL  205. 
Rational  post-nuptial  proyisions  to  wiyes  effectual  against  creditors,  iL  205. 
Post-nuptial  proyisions  to  children  gratuitous  and  reyocable,  iL  206. 
Whether  post-nuptial  proyisions  are  reyocable  by  the  father  alone,  iL  207. 
SATiSFAcnoN  OF  Marruge-Contract  Proyisions.— See  Satisfachon. 
Vesting  of  Marriage-Contract  Proyisions. — See  Yeoting. 
MARRLAlGE,  RESTRAINT  OF. 

Conditions  in  restraint  of  marriage,  within  what  limits  effectual,  iL  240. 
Conditions  in  legacies  requiring  the  consent  of  g^uardians  or  trustees,  iL  241. 
In  terrorem  doctrine,  whether  recognised  in  Scotland,  iL  242. 
MARRIED  WOMAN. 

Married  women  considered  as  the  granters  of  a  trust,  L  76. 

Married  woman  may  act  as  trustee  with  consent  of  husband,  L  67. 

Powers  of  ^pointing  proyisions  reseryed  to  married  woman,  L  514. 

Her  title  to  sue  in  regard  to  her  separate  estate,  iL  107. 

Abolition  of  her  power  of  testing  on  share  of  goods  in  communion,  ii.  209. 

May  elect  to  take  conyentional  proyisions  settled  to  her  separate  use  in  lieu  of 

legal  proyisions,  iL  321. 
Whether  the  husband  or  his  creditors  can  object  to  a  capricious  exercise  of  the 
right  of  election,  iL  321. 

See  Separate  Estate — ^Marital  Rights. 
MEETING  OF  TRUSTEES. 

Acceptance  proyed  by  attendance  at,  L  243. 

Liability  for  trust  contracts,  whether  inferred  from  attendance  at,  iL  7. 
MELIORATIONS.— See  Improyemekts. 
MERGER. 

Equitable  interest  merges  in  the  legal,  when  acquired  by  trustee,  L  13 ;  iL  95. 
Equitable  interest  does  not  merge  when  qualified  by  joint  or  contingent  inte- 
rests, L  13. 
MINISTERIAL  TRUST.— Muusterial  and  discretionary  trusts  distinguished,  L  15. 
MINOR. 

Minor  considered  as  the  granter  of  a  trust,  L  77. 

May  confirm  as  executor  with  consent  of  his  curators,  i.  89. 

Whether  m.  entitled  to  act  as  trustee,  L  89. 

When  appointed  a  trustee,  ought  to  be  prohibited  from  acting  during  minority, 

L  90. 
Presumption  that  estate  conyeyed  to  m.  is  giren  beneficially  and  not  in  trust,  i.  90. 
M.  may  vote  in  trust  for  presentation  to  a  benefice,  i.  106. 
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MINOR— contmu^ 

Trustee  nominated  tutor  and  curator  to  m,,  not  bound  to  accept  the  guardian- 
;:  ship,  i.  246. 

i  Trustee  may  accept  the  one  of  the  offices  without  the  other,  i.  246. 

Whether  trustees  of  legacy  to  m,  are  bound  to  pay  to  father  or  legal  guardian, 
Ldd9. 
g  Estate  of  m.  may  be  sold  under  authority  of  the  Court  of  Session,  i.  482. 

Tutors  cannot  borrow  on  security  of,  without  special  powers,  i.  488. 
r  Trustee  for  m,  may  avoid  persozial  liability  for  expenses  by  obtaining  the  ap- 

pointment of  curator  ctd  UUm^  iL  70. 
Title  of  m.  to  sue  and  to  grant  discharges,  iL  107. 

Whether  m.  may  declare  his  election  between  legal  and  conyentioaai  provisions 
with  consent  of  curator,  iL  320. 

See  Guardianship — ^Tutob — Cuhatob. 
MONEY. — Donation  of,  how  proved,  L  194. 
MOEA. 

Defence  of,  in  answer  to  action  against  trustee  for  illegally  purchasing  trust 

estate,  L  878. 
In  answer  to  action  against  trustees  for  failure  to  superintend  factor's  intro 

missions,  iL  54. 
In  answer  to  beneficiary's  claim  for  payment,  iL  116. 
MORTMAIN  ACT  (9  Geo.  n.  c.  36). — Considered  with  reference  to  Scotch  trusts, 

L  176. 
MOTIVE. 

Legacies  given  upon  different  motives  piesumed  to  be  accumulative,  iL  274 
Inference  as  to  duplication  of  legacies  from  similarity  of  m.,  ii.  274. 
MOVEABLES. — ^Whether  trust  of,  may  be  proved  by  parole  evidence,  L  30. — See 

CoftPOBEAL  Moveables. 
MULTEPLEPOINDING. 

Does  not  operate  as  an  interruption  of  sale  under  a  powor,  i.  344. 
Trustee  entitled  to  his  expenses  as  raiser  of,  iL  76-7. 
MUNICIPAL  COKPORATION. 

Restrictions  upon  the  right  of,  to  alienate  property,  i.  75. 
Entitled  to  enforce  administration  of  local  charity,  L  86. 
Trusts  vested  in,  regulated  by  Burgh  Reform  Act,  i.  238. 
MUTUAL  SETTLEMENT- 

Mutual  settlements  presumed  to  be  delivered,  L  70,  71. 

Whether  irrevocable  after  the  death  of  one  of  the  parties,  i.  70. 

Effect  of  reserved  power  in  modifying  common  law  rule  as  to  revocation, 

iL209. 
Whether  provisions  vest  on  the  death  of  one  of  the  parties,  iL  338. 

See  Revocation — ^I&bevocable  Teust. 

NARRATIVE.— See  Recital. 
NATURALIZATION.— See  Auen. 
NEGLIGENCE. 

Liability  of  trustees  to  members  of  the  public  in  respect  of,  iL  20-22. 

Liability  for  neglecting  to  realize  trust  assets,  iL  27. 

Liability  for  allowing  fund  to  remain  invested  in  trade,  iL  27. 

Liability  for  loss  arising  from  investment  on  hazardous  security,  ii.  28. 
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NEGLIGENCE — contmued. 

Besponsibilitj  of  trustees  to  constitaent  for  n.,  ii.  29. 

Rate  of  interest  chargeable  against  trustees  in  respect  of  loss  from  n.,  iL  36. 

Responsibility  for  assets  where  trustees  empowered  to  continue  hazardovuB  or 

speculative  investments,  iL  29. 
Responsibility  where  trustees  are  authorized  to  invest  on  personal  security,  iL  30. 
Liability  in  respect  of  erroneous  payments  by  trustees,  ii.  80. 
Grounds  of  exemption  from  liability,  ii.  30. 
Responsibility  of  executors  paying  debts  prematurely,  iL  31. 
Responsibility  of  trustees  for  exceeding  their  powers,  iL  31. 

NEOOTIORUM  OESTIO. -^Whether  statute  1696,  cap.  25,  applies  to,  L  24. See 

Proof  op  Tbust. 
NEW  TRUSTEES. —See  Appoiotiient  of  Teustees. 
"  NEXT  OF  KIN." 

Construction  of  the  term,  L  132. 

Whether  the  right  of,  can  be  affected  by  a  parole  declaration  of  trust,  L  23. 
Entitled  to  benefit  of  lapsed  moveable  estate,  L  188. 

Whether  right  of,  to  lapsed  moveable  estate  is  afifected  by  a  direction  to  con- 
vert,  L  189. 
NOBILE  OFFICIUM, 

Court  may  authorize  the  resignation  of  a  trustee  causQ  eognUoj  L  281. 

will  not  confer  special  powers  upon  trustees,  but  will  if  necessary  exercise 

such  powers  through  a  factor,  L  470-2. 
may  confer  special  powers  on  tutors-nominate  as  well  as  tutors-dative,  L  471. 
See  Appointment  of  Trustees — Judicial  Factor — Removal  of  Trustee. 
NOTARLAX  EXECUTION      Privileges  of  wills  in  relation  to,  L  41.— See  Authkhti- 

CATION. 

NULLITY. — Sale  of  trust  property  to  trustee,  not  a,  L  201, — See  Purchases  bt 

Trustees — Reduction — CAPAcnr  of  Partt. 
NUMBER  OF  TRUSTEES.— Suggestion  as  to  proper,  L  91. 
NUNCUPATIVE  LEGACY. 

Whether  verbal  direction  to  a  trustee  may  receive  effect  as,  i.  21. 

Rules  as  to  validity  of,  ii.  213. 

OATH,  REFERENCE  TO. 

Incompetent  to  prove  trust  by  oath  of  disponee,  if  purposes  embodied  in  the 

conveyance,  L  21. 
Special  trust  may  be  referred  to  oath  of  trust  disponee,  who  is  also  residuary 

legatee,  L  22. 
Whether  trustees^  oath  admissible  to  establish  a  special  trust  so  as  to  defeat  the 

resulting  interest  of  the  heir-at-law,  L  22. 
Competent  to  refer  to  oath  of  trustee  who  is  also  the  heir,  for  the  purpose  of 

cutting  down  his  resulting  interest  in  the  subject  of  disposition,  i.  23. 
Oath  of  bankrupt  trustee  not  admissible  to  cut  down  the  right  of  his  creditors 
to  estate  standing  in  his  person,  L  35. 
OBLIGATION  OF  TRUSTER.— Trustees  may  incur  liability  for,  either  by  adopting 

such  obligations  or  by  misapplying  trust  funds,  ii.  2. 
OBLIGATION  TO  CONVEY — Authentication  of,  when  executed  abroad,  i  46. 
ONEROUS  PURCHASER.— See  Purchaser. 
OUTLAWRY.— See  Fuoitation. 
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PARLIAMENTARY  PROCEEDINGS.— Trustees  of  public  trust  or  charitable  institu- 
tion, when  entitled  to  take  credit  for  the  expense  of,  i.  446,  478. 
PAROLE  EVIDENCE. 

Trust  constituted  by  parole,  effectual  if  admitted  by  the  trustee,  i.  18. 

Parole  evidence  under  declarator  of  trust  admissible  to  show  the  nature  and 

extent  of  truster's  interest,  i.  33. 
Admissible  to  prove  trust  in  questions  with  third  parties,  i.  36-38. 
Admissible  in  actions  of  relief  at  the  instance  of  the  trustee,  or  between  the 

trustee  and  third  parties,  L  36,  38. 
How  far  admissible  in  questions  as  to  donation,  L  194-5. 
PARTNERSHIP. — Proof  of  latent  trust  in  partnership  transacdons,  L  26. — See  Compamt. 
PAYMENT. — ^Defence  of  banajtde  payment  by  trustees  considered,  iL  111. 
PER  CAPITA— PER  STIRPES^See  Children--Joint  and  Sevebal  Interests. 
PERPETUITY. 

Interest  in,  may  be  protected  by  means  of  a  trust,  L  100. 
Legal  order  of  succession  cannot  be  perpetuated,  L  113,  884. 
Trust  not  objectionable  on  the  ground  of  j>.,  i.  115. 
Idem  as  to  charitable  trust,  L  423. 
PERSONAL  AND  REAL.— See  Latent  Truot. 
PERSONAL  REPRESENTATIVES.— See  Next  of  Km— Executby. 
PERSONAL  RIGHT  TO  LAND. 

Equitable  interest  in,  equivalent  to  jus  ad  rem^  ii.  94. 
Transmissible  by  disposition  and  assignation,  ii.  120. 
PERSONAL  SECURITY. 

Not  a  legal  inyestment,  L  332. — See  Investment. 

What  description  of  investments  are  authorized  by  a  power  to  invest  on  ^'  per- 
sonal security,"  L  339,  341. 
PETITION  AND  COMPLAINT.— Beneficiary  may  proceed  by,  against  trustee  pur- 
chasing trust  estate,  L  372. 
PLANS. — ^May  be  adopted  by  reference,  L  56. 
POOR. 

Bequest  to,  not  confined  to  those  entitled  to  parochial  relief,  i.  103,  429. 
Administration  of  trusts  for,  L  103. 

under  52d  section  of  Poor  Law  Act,  i  103-4. 
Title  to  sue  of  individual  representing  the  class,  i.  457. 
Resulting  trusts  under  bequest  for,  L  460. 
POPULAR  TRUST. — Trusts  for  an  indefinite  class  of  persons,  how  effectuated,  i.  95, 

102. — See  Chapel  Trust — Presentation — Poor. 
PORTIONS. — Provisions  of  TheUusson  Act  as  to  accumulations  for  the  purpose  of 

raising  p,  for  children,  i.  123. — See  Marrtage-Contract — Satisfaction. 
POSTHUMOUS  CHILDREN. -Whether  a  settlement  is  impliedly  revoked  by  the 

birth  of,  ii.  342. — See  Children. 
POST-NUPTIAL  CONTRACT.— -See  Marriage-Contract. 
POSTPONED  INTERESTS.— See  Veoting. 

POSTPONED  SECURITIES.— Not  an  eligible  investment  for  trust  money,  I  338. 
POWER, 

Effect  of  revocation  in  virtue  of  reserved  p.  in  connection  with  the  law  of 

death-bed,  i.  63. 
Trustee  renouncing  probate  or  confirmation  may  execute  a  /?.,  i.  246. 
Resignation  of  trustees  in  virtue  of/).,  i.  280. 
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FOWER— continued. 

P.  of  creditors  or  tbeir  committee  under  trusts  for  pajment  of  debts,  L  407. 
Whether  beneficiary  entitled  to  use  interdict  to  prevent  abuse  of  p.,  iL  108. 
Reserved  p.  of  truster  possessing  on  radical  title,  iL  171. 
Whether  in  a  settlement  to  heirs  a  power  is  implied  of  burdening  the  estate 

with  suitable  provisions  to  the  granter's  widow  and  younger  children,  ii.  203. 
Whether  in  marriage-contract  conveyance  of  specific  subjects,  a  power  is  im- 
plied of  providing  for  the  family  of  a  second  marriage,  iL  204. 
See  Resignation — Assumption — Joint  and  Several  ApponmcsNT,  etc. 
POWER  OF  ATTORNEY.— See  Mandate. 
POWERS  OF   DISPOSAL,  APPOINTMENT,  AND  DIVISION.— See  Disposal — 

Appointhent — Division. 
POWERS  OF  TRUSTEES. 
CoNSTrroTioN  of  such  Powers. 

Powers  executory  and  discretionary  distinguished,  L  469. 
Usual  and  special  powers  distinguished,  L  469. 
Special  powers  must  emanate  from  the  truster,  L  470. 
Court  may  exercise  special  powers  through  a  factor,  L  470. 

may  confer  special  powers  on  tutors-nominate,  L  471. 

cannot  confer  special  powers  on  trustees,  L  471. 
Powers  inherent  in  the  Office. 

Extent  of  usual  powers  not  precisely  flCScertained,  L  472. 

Payment  of  debts,  L  478. 

Whether  maintenance  of  testator's  family  included,  L  478. 

Management  of  trust  estate  and  contracts,  L  478—4. 

Making  up  titles  to  heritable  estate,  L  474. 

Granting  of  discharges,  L  474. 

Trustees  of  heritable  estate  may  grant  leases  and  enter  vassals,  L  474. 

and  undertake  necessary  improvements,  L  475. 
Court  may  grant  special  powers  of  leasing  to  tutors,  L  471. 
Renunciation  of  leases,  L  475. 
Appointment  of  factors  and  agents,  L  475. 
Investment  of  trust  funds,  L  476. 
Pursuing  and  defending  actions,  L  476. 
Transactions  and  compromises,  i.  477. 
Arbitrations  and  references,  L  478. 
Prosecution  of  parliamentary  proceedings,  L  478. 
Resignation  and  assumption  of  trustees,  L  479. 
Liability  of  trustees  for  acts  in  exoess  of  j>.,  iL  81. 
Special  Powers  of  Adionistration. 

In  what  cases  conditional  powers  of  sale  are  effectual  as  implied  directions, 

L  482 ;  iL  122,  141. 
To  what  extent  legacy  duty  cases  are  of  authority,  in  questions  as  to  power  of 

sale  or  implied  direction,  iL  141. 
Construction  of  terms,  "  pay  over,"  "  free  proceeds,'*  "  if  necessary,''  etc.,  in 

questions  as  to  power  of  sale  or  implied  direction,  iL  148—5. — See  Convert 

SION. 

Powers  of  sale  of  tutors  and  judicial  officers,  i.  482. 

Whether  discretionary  powers  given  to  trustees  lapse  by  non-exercise  within 
the  specified  time,  L  522. 
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POWEES  OF  TRUSTEES— continued. 

Purchasers  from  trustees  must  satisfy  themselres  as  to  power,  L  485 
Power  to  borrow  on  security  must  flow  from  the  truster,  L  486—7. 

may  be  conferred  by  implication,  i.  487. 

may  be  conferred  by  Couft  on  tutors-nominate,  i.  471. 
Whether  trustees  may  borrow  on  security  of  personal  estate  without  authority, 

i.  488. 
Tutors  cannot  grant  bond  over  entailed  estate,  L  488. 
Powers  to  borrow  of  trustees  for  charitable  trust,  i.  487. 
Money  borrowed  by  trustees  of  charitable  trust  a  good  charge  on  the  rents, 

i.  442. 
Powers  of  guardianship,  i.  489. 
Appointment  of  guardians  by  father,  i.  490. 
Appointment  of  guardians  by  a  stranger,  i.  490. 
Responsibility  of  trustee  qua  tutor  or  curator,  L  490. 
Appointment  of  guardian  to  truster,  i.  491. 
Power  of  making  advances  to  beneficiaries,  i.  491. 

to  anticipate  period  of  distribution,  i.  492. 

to  purchase  lands  for  purposes  of  settlement,  i.  492. 

of  trustees  under  trusts  for  the  execution  of  entails,  i.  493. 
Estate  may  be  re-entailed  by  means  of  a  trust,  L  494-5. 
P.  of  burdening  entailed  estate  with  provisions  cannot  be  delegated  to  trustees, 
i.  110. 

to  execute  entail  defeasible  under  Entail  Act,  after  elapse  of  liferents,  i.  495. 

to  accumulate  rents   or  money  for  the  purpose   of  investment  on  land, 
i.  496-7. 

to  enable  trustee  or  benefidary  to  enter  into  lucrative  transactions  with  the 
trust,  i.  498. 
See  Charitabls  Tbust— Sale — Entail— -Cbsditobs'  Trust — Investmint — Braliza- 

TioN,  etc. 
PRECATORY  TRUST.— See  Iiipli£D  Trust. 
PREFERENCE. 

P.  acquired  by  trustee  for  benefit  of  creditors  subsist,  although  trust  cut  doMm, 

L  408. 
Unfair  |>.  justify  creditor  in  resiling  from  accession  to  trust,  i.  412. 
Duty  of  trustee  for  creditors  to  take  measures  for  cutting  down  p.,  i.  414, 

415. 
Appointees  under  reserved  power  to  burden  heritable  estate,  rank  preferably  to 

the  heir,  i.  517. 
Questions  as  to  p.  between  assignees  of  beneficiary  and  of  trustee,  ii.  123. 
P,  may  be  given  to  marriage-contract^  creditors  by  a  specific  conveyance  either 

to  themselves  or  trustees,  ii  199,  200. 
Where  jus  crediti  conferred  by  ante- nuptial  contract,  p,  may  be  conferred  by 

conveyance  after  marriage,  iL  200. 

See  Debts — ^Ranukq— Creditors'  Trust — ^Marriage-Contract. 
PRESENTATION. 

Administration  of  trusts  for  presentation  to  a  benefice,  i.  105. 

Effect  of  statute  1690,  cap.  23,  where  right  of  jp.  vested  in  the  inhabitants, 

i.  105. 
Trust  for/>.  can  only  be  exercised  by  a  signed  deed  of  presentation,  i.  106.* 
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PRESENTATION— conlmtied. 

Electoral  qualification,  where  right  of  presentadon  vested  in  popular  consti- 
tuency, L  106. 
Interest  of  the  Crown  in  trusts  for  /».,  L  106. 

Whether  trustee  bound  to  give  effect  to  nvnination  of  benefidarj,  L  217,  285. 
PEESCRIPTION. 

Liability  of  trustees  for  allowing  prescription  to  run  upon  trust  debt,  L  306. 
Whether  the  execution  of  a  trust  for  creditors  stops  prescription  on  their 
claims,  L  417. 
PRESCKIPnON  OF  TRUST. 

Prescription  runs  upon  claims  against  trust  estate  after  trust  funds  exhausted, 

u.  113. 
Trustee  may  stop  currency  of  p,  upon  claims  by  executing  a  declaration  of 

trust,  iL  113. 
Trustees  cannot  acquire  by  prescriptive  title  adversely  to  the  beneficiary,  iL  114. 
Purposes  of  subsisting  trust  cannot  be  affected  by  prescription,  iL  115. 
PRESUMPTION. 

In  relation  to  authenticity  of  writings  purporting  to  be  holograph,  L  43. 
Whether  blanks  filled  up  in  different  handwriting  presumed  to  have  been 

inserted  before  delivery,  L  47. 
P.  as  to  acceptance  of  the  office  of  trustee,  L  256. 
PRESUMPTION  AGAINST  DONATION.--See  DoNAnoN-^SATisFAcnoN  of  LsaACiEs 

AND  Provisions. 
PRESUMPTION    AGAINST   DUPLICATION.— See  Accumulative  and  Substitu- 

noNABT  Legacies. 
PRESUMPTION  OF  LIFE. 

Duty  of  trustees  for  distribution  when  not  known  whether  legatee  has  survived, 

iL  82. 
Uncertainty  depending  upon,  when  sufficient  to  prevent  anticipation  of  period 
of  distribution,  iL  383. 
PRESUMPTIVE  HEIR. — ^Legacy  to  the  lawful  heirs  of  a  party  in  life  payable  to  pre- 
sumptive heirs,  L  131. 
PRICE  OF  TRUST  ESTATE.— Whether  purchaser  from  trustee  bound  to  see  to  the 

application  of,  L  355—9. 
PROFITS. 

Resulting  interest  of  heir  in  p.  uplifted  by  party  whose  title  reduced,  L  180. 
Trustee  acquiring  lease  compellable  to  account  for  j9.,  L  205. 
Trustee  purchasing  trust  estate  compellable  to  account  for  p.,  L  373. 
entitled  to  deduct  outlay  on  profitable  improvements,  L  374. 

See  Accumulation. 
PROFITABLE  TRANSACTIONS  of  Trustee  with    Trust   Estate.— See    Lucrative 

Transaction. 
PROOF  OF  TRUST. 

Trust  may  be  constituted  by  parole,  L  18. 

may  be  declared  by  the  truster  in  the  disposition,  or  by  the  trustee  in   a 
separate  back-bond,  L  18. 
Proof  of  date  of  holograph  settlement,  i.  45. 

of  subsistence  of  prior  settlement  in  defence  to  reduction  ex  capUe  lecti,  L  64. 
Proof  of  trust  at  common  law,  i.  19. 
under  the  statute  1696,  cap.  25,  L  19. 
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PROOF  OF  TRUST— continued. 

What  TRANaAcnoNS  are  affected  by  the  Statute. 

Trust  dispositions  for  purposes  to  be  afterwards  declared,  i.  20. 
Incompetent  to  refer  to  oath  of  trust  disponee  in  explanation  of  purposes, 
i.  21. 
secua  where  trustee  has  the  residuary  interest,  i.  22. 
Whether  trustee's  oath  admissible  to  constitute  trust  against  heir-at-law,  where 
disposition  bears  to  be  in  trust,  but  no  purposes  are  declared,  L  22. 
where  disposition  is  ex  facie  absolute,  i.  22. 

same  question  where  trustee  has  the  resulting  interest  as  next  of  kin,  i.  23. 
How  far  the  statute  applies  to  resulting  trusts,  where  title  taken  in  name  of 

agent,  i.  23. 
Parole  evidence  inadmissible  where  title  so  taken  with  consent  of  proprietor, 

i.  24. 
Proof  of  latent  trust  in  p&rtnership  cases,  i.  26. 
Admissibility  of  parole  evidence  in  security  transactions,  i  27-9. 
Debtor  may  demand  reconveyance  on  payment  of  balance,  but  not  entitled  to 

have  trust  declared,  i.  28. 
Deposits  in  security  of  advances,  i.  28. 

Whether  absolute  disposition  secures  prior  as  well  as  future  advances,  i.  29. 
Where  fraud  established,  trust  may  be  proved  profit  dejure,  i.  29. 
Trust  of  moveables,  whether  it  may  be  proved  by  parole,  i.  30. 
What  Evidence  is  required  bt  the  Statute. 

Signature  of  trustee  is  sufficient,  though  not  attested,  L  30. 

Becital  in  a  collateral  contract  is  admissible  as  evidence,  i.  31. 

Admissibility  of  imsigned  entries  in  account  books,  i.  32. 

Conflict  of  judicial  opinion  on  the  question,  i.  32. 

Entries  in  the  hand  of  the  trustee,  L  33. 

Extent  of  the  truster's  interest  may  be  ascertained  by  examination  of  accounts, 

L33. 
Effect  of  vitiation  in  essentials  of  declaration  of  trust,  i.  34. 
Tenor  of  missing  declaration  may  be  proved,  L  34. 
Trust  held  proved  by  judicial  admowledgment,  L  35. 

cannot  be  proved  by  oath  of  bankrupt  after  sequestration,  i.  35. 
Evidence  in  Actions  with  Third  Parties. 

In  questions  with  onerous  assignees,  i.  36. 
In  questions  with  the  truster  or  trustee,  i.  36-7. 
In  actions  of  relief^  i.  38. 
PROVISIONS,  under  Marriage-Contracts. — See  Marriage-Contract  Provisions. 
PROVISIONS,  POWER  OF  APPOINTING.— See  AppoiNTiiENT. 
PROVISIONS,  SATISFACTION  OF.— See  Satisfaction. 
PUBLIC  OFFICE.— Illegality  of  trust  disposing  of  revenues  of,  i.  108. 
PUBLIC  TRUST. 

Public  trusts  defined,  i.  16. 

Liability  of  trustees  of,  for  the  acts  of  their  employees,  ii.  22. 

Liability  of  members  of,  for  expenses,  iL  62. 

Parliamentary  commissioners  and  trustees  cannot  charge  unauthorized  expenses 

against  the  fund,  ii  65. 
Interdict  against  proceedings  of  trustees,  when  competent,  ii.  102. 
PUPIL. —See  Minor. 
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PUKCHASES  BY  TRUSTEES. 
To  WHOM  THE  Disqualification  attacbxs. 

Limits  of  the  rule,  that  trustee  cannot  enter  into  profitable  transactions    with 

the  estate,  L  860,  202,  215. 
Doctrines  of  the  English  and  Scotch  law  compared,  i.  S61. 
Whether  the  illegalit j  of  purchase  depends  on  the  circumstance  of  the  part j 

acting  as  trustee,  L  363. 
Court  will  not  allow  inquiry  into  the  fairness  of  the  transaction,  L  364. 
The  rule  applies  to  factors,  agents,  auctioneers,  etc,  L  365,  367. 
How  far  the  beneficiaiy  is  excluded  from  purchasing,  L  366. 
Purchases  by  creditors  of  the  trust  estate,  L  366. 
Trustee  may  purchase  from  the  beneficiary,  L  368. 
Objection  held  to  be  obviated  by  resignation  of  trustee,  L  368. 
Case  of  trustee  acquiring  estate  without  onerous  cause,  L  369. 

RkMKDIES  competent  to  the  BENEnCIABT. 

Purchases  by  trustees  not  null  but  reducible,  i.  370. 

What  parties  are  entitled  to  reduce  the  sale,  L  371. 

No  action  against  co-trustee  unless  accessory  to  the  purchase,  L  371. 

Beneficiary  may  either  ratify  the  sale,  or  demand  a  reconveyance  or  resale, 

L372. 
Whether  beneficiary  botmd  to  accept  a  reconveyanoe  when  he  does  not  allege 

damage,  L  372. 
Purchaser  must  account  for  rents  and  profits  of  possession,  i.  373. 
Trustee  entitled  to  deductions  for  outlay  and  meliorations,  L  374. 
Whether  the  estate  may  be  reclaimed  from  a  honafdt  assignee  of  the  trustee, 

L374. 
Resale  under  judicial  authority,  i.  375. 

Measure  of  diunages  exigible  from  trustee  attempting  to  purchase  estate,  i.  376. 
Competing  purchaser  may  bring  reduction  of  previous  offers,  i.  376. 
Effect  of  homologation  by  the  beneficiary,  L  377. 
Majority  of  beneficiaries  cannot  bind  the  rest,  i.  378. 
Beneficiaries*  remedy  barred  by  mora^  i.  378. 
Purchases  of  debts  by  trustees,  illegality  of,  i.  206. 
PURCHASES  OF  LANDS. 

Powers  given  to  trustees  to  purchase  lands,  L  492. 

Trusts  for  the  purchase  of  lands  to  be  entailed  on  settlor's  heir,  considered, 

i.  391-3. 
Personalty  directed  to  be  invested  in  the  purchase  of  lands,  descends  as  herit- 
.  able  estate,  ii.  138. — See  Conversion. 
Appucation  of  Rents  under  Direction  to  accumulate. 

Heir  entitled  to  accumulations,  unless  the  contrary  is  directed,  L  394-6. 
Rule  as  to  indefinite  accumulations  established  in  Lord  Stair^s  case,  L  396. 
Indefinite  purpose  of  accumulation  satisfied  by  adding  one  year's  interest  to 

the  principal,  i.  397. 
Rule,  that  one  year  a  reasonable  period  for  accumulation,  is  it  absolute? 

i.  398. 
Duration  of  accumulation  may  be  specifically  fixed  by  the  settlement,  L  398. 
Effect  of  Thellusson  Act  as  extended  by  11  &  12  Vict  cap.  36,  L  399. 
Period  of  accumulation  may  be  made  dependent  on  the  extinction  of  debt,  etc., 

i.  399. 
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PURCHASES  OF  LANDS— contmtieei 

Vested  lights  of  the  beneficiary  before  conveyance,  i.  400. 
Application  of  surplus  revenues  where  purchase  exhausts  the  capital,  L  400. 
Debts  charged  upon  capital  not  to  be  paid  out  of  annual  revenue,  L  400. 
PURCHASER,  RIGHTS  OF  ONEROUS. 

P.  may  demand  a  title  free  from  doubt,  L  352. 

must  satisfy  himself  that  trustee  has  power  to  seU,  L  352,  486. 
should  ascertain  whether  power  given  absolutely  or  conditionally,  i.  353. 
not  boimd  to  inquire  whether  sale  necessary,  i.  353. 
unless  power  conditional  on  necessity,  i.  354. 
Effect  of  condition  in  purchaser's  infeftment,  i.  355. 

P,  from  ex  facie  absolute  disponee  discharged  from  concern  with  execution  of 
the  trust,  L  353. 
from  creditor  selling  under  a  power,  discharged  by  consigning  price,  L  355, 
359. 
No  authority  for  holding  that  purchaser  from  trustee  bound  to  see  to  applica- 
tion of  price,  L  355. 
except  in  cases  of  fraud  or  collusion,  L  358. 
Onerous  purchaser  of  trust  estate  from  trustee  who  has  acquired  mala  fdt^ 
whether  liable  to  be  evicted,  L  374,  204. 

See  Sale — ^Purchases  bt  Trustees. 
PURPOSES  OF  TRUST. 

Trojst  not  unlawful  because  same  object  unattainable  by  direct  conveyance, 

i.97. 
Succession  of  estates  in  fee-simple,  L  98. — See  Entail. 
Substitutions  in  moveables,  L  99.—- See  Conditional  iNSTmrnoN. 
Substitutions  defeasible  by  changing  the  securities,  i.  99. 
Contingent  interests  protected  by  means  of  a  trust,  L  lOO.^^See  VESTiNa. 

qucerey  where  trustees  are  directed  to  convey,  L  101. 
Legacy  to  indefinite  class  may  be  effectuated  by  giving  trustee  a  discretionary 

power,  L  102. — See  Implied  Trust.  - 
Trust  for  "  the  poor,"  and  effect  of  Poor  Law  Act,  L  103 — See  Poor. 
Trust  for  presentation  to  a  benefice,  L  105. — See  Presentation. 

See  Validity  op  Trust — Sale — ^Debts,  Payment  of — ^Purchase  of  Lands — 
Charitable  Trust. 

QUANTITY,  LEGACY  OF. — Synonymous  with  general  legacy,  iL  216. 
QUORUM. 

Rule,  that  trustees  act  by  a  majority,  remarks  on,  L  232. 

Statutory  provision  as  to  quorum,  L  233. 

Whether  executors  can  act  by  a  majority,  i.  233. 

Executors  may  sue  separately  for  their  share  of  the  succession,  L  234. 

Concurrence  of  whole  body  of  trustees,  whether  requisite  to  acts  of  extraordinary 

administration,  L  235-6. 
Powers  of  a  quorum  of  trustees,  L  236. 
In  what  circumstances  powers  of  assumption  may  be  exercised  by  less  than  a 

q.  of  trustees,  i.  265. 
Trustee  bound  to  submit  to  opinion  of  majority,  L  322. 
In  case  of  breach  of  trust,  minority  may  defend  themselves  and  protect  the 

estate,  i.  237. 
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QUORJJhi— continued. 

Corporation,  whether  the  members  vote  singly  or  collectively,  in  relation  to 

trusts,  L  237. 
Trust  not  affected  by  change  in  constitution  of  corporation,  i.  238. 
Provision  of  a  q,  does  not  prevent  trust  from  descending  to  survivor,  i  225* 
Power  of  q,  of  trustees  of  charitable  trusts,  L  444. 

See  Joint  and  Several  Appointment. 

RADICAL  RIGHT. 

Trusts  which  burden  the  interest  of  the  truster  distinguished  from  those  which 

divest  him,  ii.  162. 
Unless  purposes  exhaust  the  estate,  trust  is  merely  a  burden,  and  the  truster 

retains  the  radical  title,  iL  162. 
Analogy  between  trusts  inter  vivos  and  heritable  securities,  iL  163. 
If  reversion  disposed  of  in  the  trust  deed,  the  radical  title  is  held  to  be  trans- 

f erred,  iL  163. 
Trusts  which  do  not  divest  the  granter  are  operative  as  real  securities,  ii.  164. 
Reversion  may  be  adjudged  from  the  hcerediUu  of  truster,  ii.  164,  130. 
Truster  possessing  upon  radical  title  may  create  an  entail  of  the  legal  estate,  iL  1 65. 

may,  on  fulfilling  the  trust  purposes,  require  trustee  to  discharge  the  trust, 
iL  165. 
Discharge  extinguishes  trust  if  granter  not  previously  divested,  iL  166  ;  L  419. 
Radical  title  may  be  transferred  by  a  settlement  of  the  reversion  upon  the 

granter's  family,  iL  166. 
In  marriage-contract  trust  for  separate  use,  wife  retains  radical  right,  iL  169. 

and  may  on  dissolution  of  marriage  discharge  the  trust,  ii.  169. 
Trustee  under  ex  facie  absolute  conveyance  has  the  radical  title,  although  pur- 
poses, as  declared  in  a  separate  writing,  do  not  exhaust  the  estate,  L  168. 

and  although  both  titles  are  recorded,  ii.  168-9. 
Delivery  of  an  ex  facie  absolute  disposition,  ipeo  facto  divests  the  granter  of  his 

title,  iL  169. 
Effect  of  subsequent  registration  of  back-bond,  iL  169. 
Radical  right,  where  there  are  different  interests  in  same  estate,  ii.  169. 
Powers  of  a  truster  retaining  the  radical  title,  ii.  171. 
Interest  of  the  truster^s  creditors  in  the  reversionary  estate,  ii.  172. 
Interest  of  subsequent  creditors,  ii.  172. 

Mode  of  completing  a  title  to,  in  the  person  of  truster *s  heir,  ii.  161. 
RANKING  OF  CREDITORS. 

Voluntary  trusts  contemplate  the  benefit  of  prior  creditors  only,  L  416. 

Trusts  for  payment  of  20s.  in  the  potmd,  L  416. 

Benefit  of  trust  cannot  be  restricted  to  creditors  acceding  within  a  certain  time, 

L  418. 
Reyersionary  interest  of  truster  and  of  posterior  creditors,  L  418. 
Trustee  cannot  denude  in  defraud  of  rights  of  subsequent  creditors,  L  419. 
RANKING  AND  SALE. — Does  not  operate  as  an  interruption  of  sale  under  a  power, 

L  344. 
REALIZATION  OF  THE  ESTATE. 

Trustees  must  confirm  in  order  to  have  an  active  title,  L  306. 
What  titles  of  possession  are  equivalent  to  confirmation  ?  L  306. 
Probate  and  letters  of  administration,  L  307. 
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REALIZATION  OF  THE  ESTATE— con^w^d 

Beduction  of  competing  titles,  accounting,  etc.,  i.  307. 
Recoyerj  of  assets :  trustees  have  a  discretion  as  to  bad  debts,  L  808. 
Meaning  of  rule,  that  executors  charged  with  interest  afler  one  year,  i.  308. 
Trustee's  right  to  call  for  exhibition  of  documents,  L  309. 
Rule  as  to  compensation  in  relation  to  trust  debts,  L  309. 
Nature  of  the  diligence  prestable  from  trustees,  L  309. 
Consequences  of  delay  in  using  diligence,  i.  809. 
No  excuse  that  trustee  has  a  personal  interest  in  the  subject,  L  310. 
Agents  and  factors  bound  to  use  strict  diligence,  i.  310. 
Liability  for  leaving  trust  funds  invested  on  personal  security,  i.  311. 
Duty  of  realization  when  trust  estate  consists  of  a  going  business,  L  312. 
Duty  when  trust  estate  consists  in  shares  in  joint  stock  company,  L  313. 
Management  of  heritable  property,  L  313. 
Trustees  adopting  lease  incur  liability  for  arrears  of  rent,  i.  314. 
Signing  receipts  for  money  is  an  act  of  intromission,  i.  315. 
Debtor  paying  to  trustees  is  not  bound  to  see  to  the  application,  L  316. 
Debtor  may  be  liable  if  participant  in  a  fraud,  i.  316. 
Rule  that  trustees  liable  to  their  constituents  for  neglecting  to  realize,  ii.  27. 
RECEIPTS  OF  TRUSTEES.— Trustee's  receipt  is  evidence  of  personal  intromission, 

i.  315 ;  iL  42. 
RECITAL. 

False  r.  as  to  price  paid,  in  deed  of  absolute  conveyance,  not  a  ground  for 

admitting  parole  proof  of  trust,  i.  30. 
Whether  r.  can  receive  effect  as  a  trust,  L  156. 
Whether  r.  in  a  subsequent  contract  is  receivable  as  an  equivalent  to  back-bond 

of  trust,  L  81. 
R.  of  informal  writing  in  subsequent  deed,  not  equivalent  to  adoption,  i.  56. 
Whether  necessary  to  recite  authority  in  deed  in  execution  of  a  power,  i.  382. 
RECONVERSION. 

Rule,  that  the  trustee's  acts  cannot  alter  the  quality  of  the  trust  estate,  iL  145. 
Where  trustee  directed  to  purchase  heritable  estate  for  minor,  whether  minor 

may  elect  to  take  the  succession  in  cash,  iL  146. 
WhetJier  a  minor  can  elect  to  take  heritable  estate  m  forma  specificOy  iL  146. 
Conversion  by  the  curator  of  a  lunatic,  iL  146. 
Conversion  by  an  apparent  heir  not  served,  iL  147. 

Election  by  beneficiary  to  take  converted  estate  in  its  original  form,  ii.  147. 
Election  by  one  beneficiary  of  a  dass,  ii.  149. 
REDUCTION. 

In  reduction  of  trust  deed,  if  trustee  disclaims,  beneficiaries  must  be  sisted, 

L  256. 
Relief  by  action  of  r.,  where  titles  taken  in  name  of  an  agent,  and  declarator  of 

trust  is  inapplicable,  L  25-6. 
In  r.  on  the  ground  of  insanity  or  facility,  how  far  defence  of  homologation 

competent,  L  82. 
Purchases  of  the  trust  estate  by  trustees,  agents,  etc.,  reducible  at  the  suit  of  a 

beneficiary,  or  honajide  offerer,  L  870,  376. 
Reduction  of  trusts  executed  within  sixty  days  of  bankruptc}',  and  under 
statuteof  1621,  L  404. 
where  purpose  of  trust  is  the  execution  of  an  entail,  L  404. 
VOL.  II.  2  O 
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REDVCnOHf— continued. 

Reductions  of  tnut  deeds  at  the  instance  of  non-aooeding  credxtoTS,  L  413. 
Liability  for  expenses  in  action  of  r.,  iL  75^6. 

See  Capacttt — FBAni>— Homologation — ADOPnoN. 
REFERENCE. — Powers  of  trustees  to  enter  into,  i  470. 

REGISTRATION  of  trust  deed,  considered  as  evidence  of  acceptance  of  trust,  L  244. 
REI  INTERVENTUS,—Ple&  of,  not  arailable  to  set  up  a  testamentary  writing,  L  54. 
"  RELATIONS." 

Trust  for  the  benefit  of  ^'  relations,*'  '*  friends,**  etc.,  how  effectuated,  L  153. 
Discretionary  powers  to  diride  amongst  r.,  L  526. 

See  Implied  Tacarr. 
RELIEF,  ACTION  OF. 

Parole  evidence  admissible  to  prove  trust  in,  L  88. 
Questions  as  to  right  of  r.  amongst  heirs,  i  831. 
REMOVAL  OF  TRUSTEE.— In  what  circumstances  the  Court  may  interfere   by, 

ii895. 
REMUNERATION.— Question,  whether  legacy  given  as,  L  260. 
RENTS. 

Future,  of  entailed  property  cannot  be  made  the  subject  of  a  trust,  L  109. 
Provisions  of  Thelhisson  and  Entail  Amendment  Act  as  to  accumulation  of  r.  of 

heritable  property,  L  115,  124. 
Meaning  of  terms  '^  free  rents,**  L  139. 

See  Profits — ^Aocumulation. 
REPARATION.— See  LiABiLnT— Damages. 
REPETITION. — ^When  repetition  can  be  enforced  in   cases  of  payment  in   error, 

jL  111-12. 

REPETITION  OF  LEGACIES.— See  Accumulative  akd  Substitutionart  Leoacies. 

RESERVATION,  LIFERENT  BY.— See  Disposal. 

RESIDENCE. 

Conditions  in  legacies  requiring  or  prohibiting  r.  in  a  particular  place,  iL  289. 
Non-residence  of  trustee  a  ground  for  the  appointment  of  a  judicial  factor, 
iL  392,  276. 
RESIDUARY  DESTINATION.— Implies  exclusion  of  previous  settlements,  L  59. 
RESIDUE. 

Whether  inclusive  of  real  property,  L  138. 

Circumstances  which  determine  whether  an  interest  lapses  or  falls  into  reddue, 

ii.  260,  192. 
Unclaimed  shares  of  legal  succession,  legitim.,  etc.,  fall  into  r.,  iL  825,  262. 
Estates  of  which  the  truster  had  the  power  of  disposal,  iL  262. 
Bonus  on  stock  and  proceeds  of  polides,  iL  262. 
Lapsed  interests  in  heritable  estate,  ii.  262. 
Surplus  proceeds  of  residue  burdened  with  annuities,  iL  263. 

rules  established  in  Casamaijor  v.  Pearson,  iL  268. 
Liferent  interests  and  accumulations,  iL  268. 

Specialty  in  the  case  of  interest  on  money  to  be  laid  out  on  land,  iL  264. 
Undisposed-of  capital,  where  interest  given  in  liferent,  iL  264. 
Effect  of  lapse  by  failure  of  one  or  more  of  the  residuary  legatees,  iL  264. 
by  residuary  legatee  repudiating  the  settlement,  iL  264. 
by  predecease  of  residuary  legatee,  iL  265. 
Undisposed-of  residue  results  to  settlor's  heirs,  ii.  265. 
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RESIDUE— conftnueef. 

Lapse  prevented  by  idterior  destinatioiis  of  the  residuary  interest,  iL  265. 

Legacies  of  quantity  do  not  abate  until  r.  exhausted,  iL  230. 

Legacies  of  quantity,  or  demonstratire  legacies,  charged  on  residue  where 

special  fund  proves  insufficient,  L  827. 
Residuary  interest  in  total  estate  liable  for  personalty  debts,  L  828. 
Power  of  division  may  be  exercised  by  limiting  a  sum  to  one  beneficiary  and  r. 

to  another,  i  525. 
Expenses  of  trust  management  chargeable  upon  r.,  iL  69. 
General  direction  to  divide  r.  amongst  legatees  imports  an  equal  division,  iL  222. 

RESIGNATION  OF  TRUSTEES. 

Power  of  resignation  conditional  on  assumption  of  new  trustees,  i.  266. 
At  common  law,  trustee  cannot  resign  without  authority,  L  278. 
Trustee  may  resign  with  consent  of  the  beneficiary,  i.  278. 

may  resign  under  the  authority  of  the  truster,  L  280. 
-R.  may  be  made  by  letter,  L  279. 

Court  may  authorize  resignation  in  case  of  necessity,  L  281. 
Leave  to  resign  granted  on  groimd  of  ill  health,  L  281. 

or  of  change  of  residence,  L  281. 

or  m  case  of  doubt  as  to  acceptance,  L  256. 
Resignation  under  the  powers  of  the  Trustee  Act,  L  282. 
After  resignation,  trustee  may  enter  into  contracts  with  the  trust,  L  368. 
Resignation  of  trustees  of  charitable  trusts,  L  444. 

Appointment  of  judicial  factor  when  office  of  trustee  left  vacant  by  r.,  iL  393 

See  JoiKT  AND  Several  Appointhemt. 
RES  PUBLICjE.—mght  of  the  Crown  in,  is  a  trust,  L  84. 
RESULTING  INTEREST. 
In  gases  of  lapsed  Succession. 

Rule  that  lapsed  interests  residt  to  heirs-at-law,  L  178 ;  ii.  265. 
Effect  of  destination  over  to  granter's  heirs  is  to  prevent  lapse,  L  179. 
Circumstances  which  determine  whether  an  interest  lapses  or  falls  into  residue, 

ii.  260-5. 
Resulting  interest  of  the  Crown,  i.  180. 
Resulting  interests  under  Entail  Amendment  Act,  L  180. 
Resulting  interest  in  profits  when  disponee^s  title  reduced,  i.  180. 

in  surplus  proceeds  of  policy  of  insurance,  i.  127. 

in  discretionary  trusts  where  the  power  lapses,  L  157. 
Failure  to  dispose  of  the  beneficial  interest,  L  181. 
Destination  in  liferent,  leaving  fee  undisposed  of,  L  182. 
Fee  subject  to  a  power  of  disposal  results  to  settlor's  heir,  not  to  heir  of  donee 

of  the  power,  L  513. 
Specific  estate  undisposed  of,  results  to  heir  imder  previous  settlement,  L  59. 
Surplus  accumulations  result,  under  the  provisions  of  the  Thellusson  Act,  to 

truster's  heirs,  unless  principal  has  vested,  L  122. 
Resulting  interest  in  undisposed-of  succession  under  total  settlement  goes  to 
heir-at-law  in  preference  to  disponee  under  previous  settlement,  L  59. 

imder  codicil,  goes  to  residuary  legatees  of  prior  settlement,  L  60. 
Whether  oath  of  trustee  admissible  to  establish  a  special  trust,  and  thereby 

defeat  the  resulting  interest  of  the  heir-at-law,  L  22. 
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RESULTING  INTEREST—^onemuedL 

Competent  to  refer  to  oath  of  trustee  who  is  also  the  heir,  for  the  purpose  of 

cutting  down  his  resulting  interest  in  the  subject  of  disposition,  L  28. 
How  purchaser  who  has  taken  the  title  in  the  name  of  an  agent  or  tmatee 

may  establish  his  resulting  interest,  L  24. 
What  words  arvE  the  Trustee  a  Beneficial  lMTER£9r  in. 
Distinction  between  partial  and  total  trusts,  L  183. 
Heir-at-law  cannot  be  excluded  by  disinheriting  words,  L  188. 
How  an  intention  may  be  inferred  to  give  the  trustee  a  beneficial  interest,  L  184. 
Expressions  of  a£fection  and  relationship,  i  184. 
Where  the  trust  is  a  burden  on  the  gross  estate,  i.  185. 
Disposition  of  heritage  imder  burden  of  legacies  imports  a  resulting  interest  on 

the  disponee,  i.  185. 
.    Executry,  in  its  own  nature,  a  beneficial  title,  L  186. 

made  a  trust  by  statute  (18  &  19  Vict  c.  28,  §  8),  i.  186. 
Whether  executor-nominate  may  retain  the  beneficial  interest  in  competitioii 

with  the  Crown,  L  187. 
^*  Universal  legatee,"  a  benefidal  title ;  qucerej  as  to  '*  tmiversal  intromitter,** 

i.  187. 
Effect  of  exclusion  of  next  of  kin,  L  188. 
Who  are  entitled  to  the  Benefft  of  a  Lapsed  Interest. 
Lapsed  interests  result  as  simple  intestacy,  i  189. 

not  affected  by  direction  to  convert,  L  189-91. 
Dictum  of  Lord  President  McNeill  (in  Neilson  t;.  Stewart),  L  191. 
Lapse  prevented  by  residuary  destination,  L  192. 

or  by  destination  under  previous  imrevoked  settiement,  L  192. 
Li  default  of  exercise  of  power  of  division,  estate  results  to  the  beneficiaries 

named  in  equal  shares,  L  528. 
When  undisposed-of  interests  in  heritable  estate  pass  as  residue,  ii.  262. 
Lapsed  residue  results  to  the  truster's  heirs,  iL  265. — See  Residue. 
Resultinq  Interests  under  ex  facte  absolute  Titles. — See  Donation — Ex  FACtE 

ABSOLUTE  TtTLE. 

In  Charitable  Trusts. 

In  what  circumstances  the  beneficial  interest  results  to  the  trustees,  i.  457. 

Resulting  interest  of  settlor's  heir,  L  459. 

Distinction  between  trust  of  the  entire  estate  and  trust  in  form  of  a  burden,  L  459. 

Where  trust  is  conditional  on  the  trustee's  acceptance,  L  460. 

Where  purposes  do  not  exhaust  the  estate,  L  460. 

Where  the  amount  of  the  bequest  is  not  specified,  i.  461. 
REVERSIONARY  INTEREST.— See  Radical  Right. 
REVIVOR. 

Whether  cancellation  of  deed  of  revocation  revives  the  settiement,  i.  62. 

Whether  revocation  of  the  last  of  two  settlements  has  the  effect  of  reviving  the 
first,  i.  64. 

'R.  of  revoked  settiement  by  subsequent  delivery,  i.  72. 

Delivery  of  revoked  settiement  not  equivalent  to  r.,  i.  72. 
REVOCATION. 

Purposes  of  settiement  of  heritage  may  be  revoked  or  altered  by  testamentary 
writing,  i.  58. 

Ex|)res8  and  implied  revocation  distinguished,  i.  58. 
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REVOCATION— continued. 

Bules  of  construction  for  determining  questions  of  implied  reyocation,  L  59. 
Express  reyocation  effectual,  although  deed  inoperatiye  as  a  conyeyance,  i.  58,  60. 
Implied  reyocation  only  operatiye  if  reyoking  deed  is  effectual,  L  60. 
Rule,  where  there  is  a  plurality  of  settlements  not  expressly  reyoked,  L  60. 

if  possible,  both  settlements  shaU  subsist,  i.  60. 
Presumption  that  prior  settlement  reyoked,  if  both  settlements  are  total,  iL  267. 
Eeyocation  by  prepayment,  L  61. 

Reyocation  of  destination  by  renewal  of  the  inyestiture,  i.  61. 
Reyocation  by  cancellation,  i.  61. 
Cancellation  may  be  accomplished  by  procuration,  i.  62. 
Effect  of  cancellation  and  cancellation  of  duplicate  deed,  L  62. 
Death-bed  reyocation,  and  how  the  heir's  right  of  challenge  may  be  excluded, 

L63. 

Execution  of  reseryed  power  on  death-bed,  L  63. 

Altering  the  order  of  succession  on  death-bed,  i.  64. 

Does  reyocation  of  second  settiement  reyiye  the  first?  i.  64. 

Whether  existence  of  jus  qwBsitum  tertU  is  a  bar  to,  L  66. 

How  deed  of  reyocation  of  settiement  of  heritage  must  be  authenticated,  when 
executed  abroad,  L  46. 

E,  of  mutual  settiement,  whether  competent  without  reseryation  of  right,  L  67. 

R,  of  marriage-contract  competent  before  solemnization  of  marriage,  i.  67. 

Parent  cannot  consent  for  minor  children  to  reyocation  of  deed  in  which  they 
haye  an  interest,  i.  69. 

In  conyeyance  in  liferent  with  a  destination  oyer,  if  destination  of  fee  after- 
wards reyoked,  whether  fee  results  or  passes  to  liferenter,  i.  148. 

Whether  lapsed  interests  under  a  last  will  go  to  the  beneficiary  imder  a  prior 
settiement  not  expressly  reyoked,  in  preference  to  tiie  heir-at-law,  L  192. 

In  what  circumstances  post-nuptial  proyisions  to  children  are  reyocable,  iL  207. 

Rule  as  to  reyocation  of  mutual  or  joint  settiements,  u.  209. 

Implied  reyocation  of  settiement  in  consequence  of  the  birth  of  children  con- 
sidered, iL  340. — See  Children. 

Reseryed  power  to  reyoke,  construction  of,  L  503. 

See  Irrevocable  Trust — ^Delivery. 
RIGHT  OF  ADMINISTRATION.— See  Marital  Rights. 
ROBBERY. — ^Trustee  not  liable  for  loss  by,  L  318. 
ROUP,  ARTICLES  OF.— See  Sale. 

SAFE  CUSTODY  of  Trust  Estate.— See  Management— Realization. 
SALE. 
Execution  of  the  Trust. 

Distinction  between  powers  of  trustees  in  relation  to  the  sale  of  heritable  and 

moyeable  estate,  L  342. 
By  whom  a  discretionary  trust  for  a.  may  be  exercised,  i.  343. 
Exercise  of  powers  of  8.  by  heritable  creditors,  L  343. 
Bonds  granted  in  yirtue  of  Entail  Amendment  Act,  i.  344. 
Trustees  are  the  judges  as  to  the  necessity  for  executing  power  of  5.,  i.  344. 
Sale  by  trustees  under  power,  truster  cannot  interrupt,  L  345. 

nor  the  beneficiary,  i.  345. 
Trust  for  a,  may  be  executed  by  a  factor,  L  346. 
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SALE  -^continued. 

Trustee  must  proceed  with  reasonable  despatch,  i.  346. 

Majority  of  trustees  may  exercise  powers  of  a,,  i.  236. 

S.  at  the  instance  of  creditors  must  be  by  public  roup,  i.  346. 

Creditor  must  give  debtor  opportunity  of  paying  before  advertising  proper^, 

i.  346. 
Valuation  and  upset  price,  articles  of  roup,  etc.,  L  347. 
Adjournment  of  8,  coupled  with  reduction  in  upset  price,  when  equivalent  to 

re-exposure,  L  347. 
Sale,  how  to  be  carried  through,  L  848. 
Settlement  of  the  price,  i.  349. 
Duties  of  trustee  in  case  of  re-exposure,  i.  849. 
Sale  by  private  bargain,  prevention  of,  by  inhibition,  L  850. 
General  power  a  sufficient  authority  to  sell  by  private  bargain,  i.  350. 
Trustee's  Power  to  discharoe. 

Trustees  for  sale  are  boimd  to  make  delivery  and  grant  titles,  L  351. 
Warrandice  to  be  granted  by  trustees,  i.  352  ;  IL  15. 

in  sales  of  personal  property  by  trustees,  ii.  15. 
Purchaser  must  satisfy  himself  that  trustee  has  a  title  and  power,  i.  352. 
Power  may  be  given  by  implication,  L  480. 

Purchaser  ought  to  ascertain  whether  power  given  absolutely  or  conditionally, 
L  353. 

not  bound  to  inquire  whether  sale  necessary,  i.  353. 

unless  power  is  conditional  on  necessity,  i.  354. 
When  power  limited  to  payment  of  debts,  whether  a  purchaser  must  see  to  the 
competency,  i.  496,  354. 

qucBrej  when  power  granted  for  payment  of  legacies  and  family  provisions,  i.  354. 
Construction  of  reserved  powers  of  sale,  in  marriage-contract,  ii.  167. 
Trustees  may  sell  personal  estate  without  special  power,  i.  480. 
Effect  of  condition  in  purchaser's  infefhnent,  L  355. 
Sales  under  ex  facie  absolute  dispositions,  i.  355. 
Purchases  from  creditor  selling  under  a  power,  i.  355. — See  Power. 
Application  of  the  Price. 

No  authority  for  holding  purchaser  liable  to  see  to  application  of  price,  L  355—8. 
In  England,  purchasers  liable  to  see  to  application  only  in  the  case  of  a  trust  for 

immediate  distribution  amongst  parties  named  in  the  settlement,  L  357. 
Whether  purchaser  entitled  to  take  credit  for  sums  paid  to  trustee  before  sale 

was  completed,  i.  358. 
Fraud  or  connivance  renders  the  purchaser  liable  for  misapplication,  L  358. 
Statutory  discharge  of  purchasers  from  heritable  creditors,  L  359. 
Purchaser  from  heritable  creditor  not  entitled  to  consign  portion  of  the  price 

due  to  the  exposer,  L  359. 
Purchaser  from  heritable  creditor  not  entitled  to  a  discharge  from  postponed 

creditors,  i.  360. 
Sales  by  trustee  for  creditors,  where  realized  personal  assets  insuffident,  L  417. 

— See  Creditor's  Trust. 
Nature  of  the  equitable  estate  in  heritage,  subject  to  a  power  of  sale,  iL  93. — 

See  Conversion. 
Powers  of  sale  under  charitable  trusts,  i.  439. — See  Charitable  Trust. 
Sale  of  Trust  Estate  to  Trustee. — See  Purchases  by  Trustees. 
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SALE,  JUDICIAL. 

Must  be  by  public  roup,  i.  343. 

Creditors'  trusts  may  be  cut  down  by  resort  to  judicial  sale,  i.  405. 
.  SATISFACTION  OP  LEGACIES  AND  PROVISIONS. 
Satisfaction  of  Leqacies  bt  Provisions. 
B«  r  No  presumption  that  provisions  are  intended  in  satisfaction  of  prior  bequest  or 

gratuitous  provision,  ii.  297. 
S.  may  be  inferred  from  the  terms  of  the  subsequent  provision,  ii.  298. 
e|dB  State  of  the  authorities  upon  implied  satisfaction  of  legacies,  ii.  298-300. 

Circumstances  from  which  it  may  be  inferred  that  legacy  not  satisfied,  iL  301. 
Doctrine  laid  down  in  Kippen's  case  examined,  ii.  302. 
Satisfaction  of  Onerous  Provisions  bt  Legacies. 

Presumption  that  legacies  are  given  in  satisfaction  of  onerous  provisions,  iL  803. 
where  the  provisions  are  similar  in  amoomt,  ii.  303. 
31  where  the  subsequent  provision  is  of  larger  or  smaller  amount,  iL  304. 

S-  not  presunxed  unless  the  provisions  are  ejusdem  generis,  ii.  305. 
I  Marriage-contract  provision  to  widow  and  children  not  satisfied  by  legacy  to 

children  alone,  ii.  305. 
Addition  of  a  destination  over  in  subsequent  provision  not  sufficient  to  over- 
^  come  presumption  for  s.,  ii.  306. 

Nimmo^s  case  criticised,  u.  306. 
^  Where  subsequent  provision  held  to  be  in  «.,  whether  limitations  not  contained 

in  the  origLoal  gift  are  binding,  iL  307. 
Disposition  of  heritable  estate  not  presumed  to  be  in  satisfaction  of  legitim, 

iL  307.    . 
Doubts  as  to  8.  may  be  prevented  by  an  express  declaration,  iL  308. 
Satisfaction  of  Debts  bt  Legacies. 

How  far  the  maxim  debitor  nan  prcBSumxtur  dovuxre  is  applic^le  to  legacies  in 

favour  of  creditors,  ii.  309. 
Although  circumstances  generally  sufficient  to  overcome  presumption  against 

donation,  that  presumption  must  be  recognised,  iL  310. 
Doctrines  of  the  English  and  Scotch  law  on  the  subject  of  presumption  against 

donation  contrasted^  ii.  310. 
In  Scotland,  presumption  may  be  overcome  by  evidence  of  contrary  intention, 
J  ii.  310. 

General  direction  to  pay  debts  immaterial  to  the  question  of  «.,  ii.  312. 
,  Presumption  for  8.  of  debts  by  legacies  not  overcome  by  differences  as  to  the 

term  of  pajrment,  ii.  312. 
Debt  not  presumed  to  be  satisfied  by  legacy  with  a  destination  over,  ii.  313. 
Debt  not  presumed  to  be  satisfied  by  conditional  legacy,  ii.  313. 
Legacy  not  held  to  be  in  «.  of  debt  unless  it  is  ejusdem  generis,  ii.  314. 
S.  of  claims  against  husband^s  estate  for  wife^s  share  of  goods  in  communion, 
iL  314. 
Satisfaction  of  Legacies  and  Provisions  by  Advances. 

Whether  the  rule  debitor  non  prcssumitar  donare  is  applicable  to  the  satisfaction 

of  legacies  or  provisions  by  advances,  ii.  315. 
Advances  by  a  father,  or  person  in  loco  parentis,  ii.  315. 
Advances  not  held  to  be  in  «.  of  legacy  or  provision  unless  there  is  evidence  of 

intention  to  satisfy,  ii.  316-17. 
Advances  by  a  party  not  standing  in  loco  parentis,  ii.  317. 
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SATISFACTION  OF  LEGACIES  AND  PROVISIONS— coiKmaeA 

Effect  of  express  dedaiation  that  advances  to  be  taken  in  «.  of  legacy  or  pro- 

Yision,  iL  817. 
Where  settlement  declares  that  advances  are  to  be  in  sadsfaction  of  provisioii, 
provision  to  a  danghter  and  her  children  held  to  be  satisfied  by  advanoea  to 
the  daughter,  iL  318. 
SATISFACTION  OF  LEGITIM,  ETC.— See  LEormc— Jus  Esucta— Terck — Ck>UB- 

TEST EXECUTKT. 

SCHOOL, 

Completion  of  trustee^s  title  to  property  of  school  imder  the  general  Act,  L  297. 

Administration  of  educational  trusts,  and  powers  of  the  trustees,  L  443. 

Trustees  may  dismiss  teacher,  L  443. 

Patrons  of  educational  institutions  may  call  trustees  to  account,  i.  450. 
SECUKITY,  PERSONAL. 

Liability  of  trustees  in  respect  of  bills  and  personal  securities,  iL  9—12. 

Authority  to  invest  on  personal  security  means  security  of  personal  property, 
not  of  a  personal  obligation,  L  339,  841. — See  Isvestmexct. 
SECURITY,  HERITABLE. 

liability  of  trustees  as  debtors  under,  iL  9,  13. 

Postponed  heritable  security  not  an  eligible  investment  for  trust  money,  L  338. 

Whether  trustee  liable  by  reason  of  insufficiency  of,  L  338. 

Succession  not  converted  by  direction  to  invest  iunds  on,  iL  139. 

Analogy  between  trust  for  payment  of  creditors  and,  iL  163. 
SECURITY  TITLE.— See  Ex  facie  Absolute  Title. 
SELECTION,  POWER  OF. 

Construction  of  bequest  coupled  with,  L  512. 

Construction  of,  in  bequest  of  corporeal  moveables,  iL  221. 
SEPARATE  ESTATE. 

Origin  of  the  practice  of  settling  property  of  married  women,  ii.  173. 

Wife  has  no  claim  at  common  law  to  a  settlement  out  of  property  falling  Under 
jvA  mariti,  iL  173. 

Wife's  claim  to  a  settlement  under  the  Conjugal  Rights  Act,  ii.  175. 
liable  to  be  defeated  by  diligence  of  husband's  creditors,  iL  175. 

Effect  of  renimciation  of  marital  rights  by  ante>nuptial  contract,  iL  175. 

Husband's  rights  cannot  be  effectually  excluded  after  marriage,  iL  177. 

Constitution  of  separate  estate  in  property  conveyed  to  the  wife,  or  to  trustees 
for  her  behoof,  iL  177. 

Effect  of  exclusion  of  marital  rights  under  settlement  of  wife^s  property,  iL  178. 

Whether  husband's  rights  can  be  excluded  ui  relation  to  acqutrendOj  iL  178. 

Exclusion  of  husband's  right  to  moveables,  of  which  he  retains  the  possession, 
ineffectual,  iL  178. 

Wife  may,  by  ante-nuptial  contract,  vest  her  own  estate  in  trustees,  iL  179. 

Trust  of  wife's  separate  estate  revocable  after  dissolution  of  marriage,  iL  180, 
167. 

Effect  of  clause  declaring  iaterest  of  wife's  estate  alimentary,  ii.  180—2. 

Whether  the  term  "  alimentary"  is  vox  signatOy  ii.  182. 

Exclusion  of  jus  mariti  without  alimentary  clause  does  not  prevent  alienation 
by  the  wife,  ii.  182. 

How  far  A  fee  can  be  made  the  subject  of  an  alimentary  destination,  iL  183. 

Effect  of  subsequent  acquisition  of  fee  by  alimentary  Hferenter,  ii.  184. 
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SEPABATE  ESTATE— continued. 

Whether  husband  bound  by  anticipatory  exclusion  of  his  marital  rights,  in  con- 
veyance by  a  stranger  before  marriage,  ii.  185. 
Identification  of  wife's  separate  estate,  ii.  186. 
Husband  cannot  discharge  claims  in  reference  to  wife's  estate,  iL  89. 
Whether  wife's  discharge  is  sufficient,  iL  89. 

Wife  may  elect  to  take  provisions  settled  to  her  separate  use,  in  lieu  of  legal 
provisions  falling  under  ^ud  mariti,  ii.  821. 
SEQUESTRATION.— See  Bakkruptct. 
SEQUESTRATION  OF  DECEASED  DEBTOR.— Court  will  not  award,  if  executors 

are  willing  to  administer,  L  308. 
SEQUESTRATION  OF  TRUST  ESTATE. 

In  what  circumstance  competent,  ii  395. 
Court  may  award,  pending  dispute  as  to  trustee's  title,  I  240. 
SERVICE. 

Right  of  conditional  institute  vests  without  s.  or  confirmation,  iL  126. 
Equitable  interests  in  heritage  do  not  vest  in  the  beneficiary's  heir,  without  «., 

iL  127. 
Whether  equitable  interests  vest  in  an  heir-substitute  without  «.,  iL  127. 
SETTLEMENTS. — Suggestions  as  to  instruction  for  the  preparation  of,  iL  397. — See 
Authentication — Cokstbuction — ^Revocation — Entail — Creditob's  Trust — 
Chabtiable  Trust,  etc. 
SEVERALTY,  Interest  in.— See  Joint  and  Several  Intebests. 
SHARES. 

Shares  of  joint  stock  companies  not  a  legal  investment,  L  333. 
Directors  of  company  not  entitled  to  invest  funds  of  shareholders  in  stock  of 
other  company,  L  336. — See  Investment — Company. 
SHARE  OF  GOODS  IN  COMMUNION. 

Abolition  of  wife's  power  to  test  upon,  iL  209. 
Rule  as  to  satisfaction  of  claim  for,  by  legacy,  iL  314. 
SHOOTING. — ^Whether  trustee  may  exercise  privilege  of  shooting  over  the  trust 

estate,  L  218. 
SIGNATURE. — See  Authentication. 
SIMPLE  TRUST. 

Simple  trust  equivalent  to  depont,  L  14. 
Simple  trust  distinguished  from  special,  L  15. 
SINE  QUA  NON, — ^Effect  of  the  nomination  of  a  trustee  in  the  character  of  sme  qua 

non,  L  226. 
SIST  OF  TRUSTEE.— See  Bankbuptct— Expenses. 
SPECIAL  LEGACY. — See  Specific  Legacy. 
SPECIAL  TRUST.— Simple  and  special  trusts  distinguished,  L  15. 
SPECIFIC  LEGACY. 

Distinguished  from  general  or  demonstrative,  ii.  217. 

Presumption  in  case  of,  that  subject  intended  to  be  given  clear  of  debt,  ii. 

228. 
Of  heritable  or  moveable  estate  not  impliedly  revoked  by  subsequent  execution 

of  a  general  settlement^  L  39,  192. 
Construction  of  terms  applicable  to  subject  of,  ii.  220. 
Includes  right  to  accessions  to  the  subject,  ii.  223. 
Interest  on,  exigible  from  date  of  testator  s  death,  ii.  226. 
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SPECIFIC  LEGACY— continued. 

Does  not  suffer  abatement  until  other  funds  exhausted,  iL  229. 

Ademption  of,  by  conversion  of  the  subject,  iL  217. 

Double  legacies  of  the  same  subject  held  to  be  repetitions,  iL  269,  279. 
SPES  SUCCESSIONIS.—In  what  sense  a  apes  successiami  is  assignable,  iL  119. 
STAMP  DUTY.— See  Legacy  Dutt. 
STATUTES  CITED. 

1459,  cap.  27,  L  296. 

1469,  cap.  28,  iL  113. 

1474,  cap.  54,  iL  113. 

1579,  cap.  80,  L  80. 

1617,  cap.  12,  iL  113,  358. 

1617,  cap.  14,  L  4,  186,  289. 

1617,  cap.  16,  L  296. 

1654,  cap.  16,  L  325. 

1672,  cap.  2,  L  249. 

29  Car.  2  (1676),  cap.  3,  L  20,  63. 

1681,  cap.  18,  L  381. 

1685,  cap.  22,  L  8,  98,  109. 

1696,  cap.  5,  L  403. 

1696,  cap.  8,  iL  41,  44. 

1696,  cap.  25,  L  6,  17,  18. 

12  Anne,  Stat  1,  cap.  5,  L  286. 

25  Geo.  n.  cap.  6,  i.  96. 

38  Geo.  m.  cap.  60,  L  344. 

39  &  40  Geo.  m.  cap.  88,  L  74. 

39  &  40  Geo.  ni  cap.  98,  L  17,  120,  121,  189,  423,  497. 
44  Geo.  m.  cap.  98,  L  290. 

48  Geo.  m.  cap.  149,  iL  142,  233,  290. 

49  Geo.  m.  cap.  98,  L  497. 

54  Geo.  m.  cap.  137,  L  404. 

55  Geo.  m.  cap.  184,  iL  142,  233. 

56  Geo.  m.  cap.  107,  iL  233. 

4  Geo.  IV.  cap.  98,  iL  127,  233. 

6  Geo.  rV.  cap.  17,  L  81. 
9  Geo.  rV.  cap.  36,  L  423. 

11  Geo.  IV.  &  1  WilL  IV.  cap.  46,  L  523. 

1  Wm.  rV.  cap.  69,  L  290. 

2  &  3  Will.  rV.  cap.  65,  L  286. 

3  &  4  WiU.  rV.  cap.  74,  ii.  148. 

8  &  4  Will.  IV.  cap.  76,  77,  L  238. 

1  Vict.  cap.  26,  L  63. 

2  &  3  Vict.  cap.  41,  L  366,  404. 

5  &  6  Vict.  cap.  82,  iL  233. 

7  &  8  Vict.  cap.  66,  L  80,  93. 

8  Vict.  cap.  19,  ii.  145. 

8  &  9  Vict.  cap.  83,  L  104,  429,  432. 

8  &  9  Vict.  cap.  106,  ii.  148. 

9  Vict.  cap.  76,  ii.  233. 

10  &  11  Vict.  cap.  50,  L  846,  352,  359. 
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STATUTES  CITED— corrfmued. 

11  &  12  Vict.  cap.  36,  L  8, 17, 98, 112, 128, 287, 393,399,  423, 496, 497;  ii.  191- 

12  &  13  Vict.  cap.  51,  i.  320 ;  ii  33,  394. 
16  &  17  Vict.  cap.  51,  iL  233. 
16  &  17  Vict.  cap.  63,  L  404. 
16  &  17  Vict  cap.  69,  ii.  233. 

16  &  17  Vict  cap.  137,  i.  441. 

17  &  18  Vict  cap.  104,  L  108. 

18  Vict  cap.  23,  i.  5,  76,  128. 
18  &  19  Vict  cap.  63,  i.  297. 

18  &  19  Vict  cap.  124,  i.  441. 

19  &  20  Vict  cap.  47,  i.  26,  75 ;  ii.  17. 
19  &  20  Vict  cap.  79,  i.  82,  112,  284,  286,  343,  359,  365,  376,  402,  404-5,  } 

415,  420  ;  iL  65.  |i 

19  &  20  Vict  cap.  91,  i.  415.  i 

20  &  21  Vict  cap.  14,  i.  75.  J 
20  &  21  Vict  cap.  26,  L  204. 

20  &  21  Vict  cap.  85,  ii.  175. 

21  &  22  Vict  cap.  56,  i.  5,  306-7. 

21  &  22  Vict  cap.  76,  L  40,  295 ;  ii.  160. 

22  &  23  Vict  cap.  35,  L  333 ;  iL  46. 

22  &  23  Vict  cap.  63,  L  163. 

23  Vict.  cap.  15,  L  290 ;  iL  233. 
23  &  24  Vict  cap.  33,  i.  420. 
23  &  24  Vict  cap.  80,  iL  233. 
23  &  24  Vict  cap.  136,  L  441. 
23  &  24  Vict  cap.  143,  L  295  ;  ii.  160. 

23  &  24  Vict  cap.  146,  L  351. 

24  &  25  Vict  cap.  11,  L  163. 
24  &  25  Vict  cap.  84,  L  9,  94,  233,  262, 280,  332,  422,  444,  452,  480 ;  ii.  41, 

45,  70,  387,  393. 
24  &  25  Vict  cap.  86,  L  77 ;  iL  174-5. 
24  &  25  Vict  cap.  114,  L  47,  168,  175. 
24  &  25  Vict  cap.  121,  L  47. 
STOCK. — Stock  of  mercantile  companies  not  a  legal  investment,  L  333. — See  Invest- 

MBNT — Company. 
STYLES  OF  TRUST  SETTLEMENTS  and  Collateral  Deeds. 
Testamentabt  Dispositions. 

No.  1.  General  settlement  under  burden  of  legacies,  ii.  404. 
No.  2.  General  settlement  to  joint  legatees,  ii.  406. 
No.  3.  Mutual  general  settlement,  iL  407. 
Trust  Settlements  mortis  causa. 

No.  4.  Leading  form  of  family  settlement,  iL  409. 
No.  5.  Settlement  creating  a  liferent  interest,  iL  419. 
No.  6.  Settlement  providing  for  management  of  testator's  business,  ii.  422. 
No.  7.  Settlement  of  a  landed  proprietor,  iL  427. 
No.  8.  Mutual  trust  settlement,  ii.  434. 

No.  9.  Settlement  containing  ulterior  destination  to  charitable  uses,  ii.^439. 
Marriage  Settlements  in  Trust. 

No.  10.  Maniage-contract  where  provisions  are  in  ohligatione,  iL  442. 
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STYLES  OF  TRUST  SETTLEMENTS  and  Collateral  Beeda—contmuecL 

No.  11.  Marriage- contract  where  provisions  are  secured  by  conveyance    of 

realized  property,  ii.  452. 
No.  12.  Marriage-contract  by  an  heir  of  entail,  ii.  458. 
Trust  Settlements  ijttjsb  vivos. 

No.  13.  Trust  conveyance  of  heritable  estate  for  sale  and  distribution,  iL  461. 
No.  14.  Trust  conveyance  omnium  bonorum  by  a  trader,  ii.  472. 
No.  15.  Trust  conveyance  for  purposes  to  be  afterwards  declared,  iL  475. 
Miscellaneous  Deeds. 

No.  16.  Deed  of  assumption  by  trustees,  ii.  477. 
No.  17.  Factory  and  commission  by  trustees,  iL  481. 
No.  18.  Discharge  and  ratification  by  benefidaiies,  ii.  485. 
SUBJECT. — Construction  of  the  term,  L  186. 
SUBMISSION. — ^Powers  of  trustees  to  enter  into,  L  478. 
SUBSCRIPTION. 

Of  granter  essential  to  validity  of  holograph  writing,  L  44. 

not  essential  in  document  adopted  by  a  subsequent  formal  settlement,  L  56. 

See  Authentication. 
SUBSTITUTION. 

Distinguished  from  conditional  institution,  iL  248. 

In  destinations  of  heritable  subjects,  a.  presumed ;  in  moveable,  conditional  in- 
stitution, ii.  248—5. 
S,  may  be  defeated  by  will,  iL  244. 
Substitutions  not  protected  by  trust,  if  trustees  directed  to  convey  prior  to  the 

substitution  taking  effect,  ii.  101. 
S.  in  heritage  defeasible  by  the  institute,  unless  protected  by  the  conditions  of 

an  entail,  L  98-100. 
^^  Whom  failing "  imports  substitution  in  heritable   destinations ;  qutBrtj   in 

moveable,  ii.  244—5  ;  i.  134. 
Whether  destination  to  '^  heirs  whatsoever*'  includes  the  heir  of  conquest,  L  129. 
SUBSTITUTION  IN  MOVEABLES. 

Substitutions  in  moveables,  how  made  effectual,  L  99 ;  iL  245. 

Institute's  right  to  defeat  may  be  controlled  by  vesting  subject  in  trustees,  L  100. 

Destination  to  "  heirs  and  assignees  "  inconsistent  with  purpose  of  substitution, 

iL246. 
See  Joint  and  Several  Intereots — Conditional  Institution — ^Vestino. 
SUBSTITUTIONAEY  LEGACY.— See  Accumulative  and  Subotttutionary  Leoacies. 
SUCCESSION. 

Equitable  interests  descend  to  heirs  according  to  the  rules  of  intestate  succ^- 

sion,  ii.  126. 
Character  of  the  succession,  how  far  affected  by  intention,  iL  126. 
When  equitable  interests  in  heritage  are  conquest,  iL  126. 
Right  of  conditional  institute  under  trust  settlement  vests  without  service  or 

confirmation,  iL  126. 
Equitable  interests  transmit  to  personal  representatives  of  the  beneficiary  with> 

out  confirmation,  iL  126. 
Equitable  interests  in  heritage  descend  to  the  beneficiary^s  heir  by  operation  of 

law,  but  do  not  vest  without  service,  ii.  127. 
Heritable  interests  do  not  vest  in  a  substitute  without  service  as  heir  of  provi- 
sion, ii.  127. 
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SUCCESSION— confmiied 

Destmation  to  heirs  and  assignees  of  truster  held  to  give  the  next  of  kin  a 

right  to  proceeds  of  land  directed  to  be  sold,  ii.  133. 
Analogous  construction  where  the  destination  is  to  the  heirs  and  assignees  of  a 

beneficiary,  ii.  134. 
Conversion  is  presumed  to  be  directed  for  the  purposes  of  the  settlement, 

iL135. 
K  there  is  no  beneficial  destination,  or  if  the  destination  fails,  land  directed  to 
be  sold  results  to  the  heir-at-law,  ii.  137. 
and  money  directed  to  be  invested  in  land  results  to  the  next  of  kin,  ii  137—8. 
Moveable  estate  directed  to  be  invested  in  land  for  the  benefit  of  parties  named 

or  designed,  descends  as  heritage,  ii.  138. 
In  trusts  for  the  purchase  of  land,  the  purchase  money  follows  the  destination, 

iL189. 
Direction  to  invest  on  heritable  security  does  not  change  the  quality  of  the  suc- 
cession, ii  139. 
Land  directed  to  be  sold  for  behoof  of  parties  named  or  designed,  descends  as 

personalty,  ii.  140. 
Implied  direction  has  the  same  effect  as  express,  ii.  141. 
A  power  only  receives  effect  as  an  implied  direction  where  the  exercise  of  the 

power  is  indispensable  to  the  execution  of  the  trust,  iL  141. 
Conversion  under  a  bare  power  does  not  change  the  quality  of  the  succession, 

ii  145. 
Effect  of  conversion  by  or  at  the  request  of  the  beneficiary,  ii.  147. — See  Con- 
version. 
Effect  of  condition  of  exclusion  from  succession  in  event  of  succeeding  to  other 

estate,  ii.  190,  237. 
Beneficiary  adopting  settlement  cannot  claim  a  share  of  legal  succession,  etc., 
as  representative  of  a  co-beneficiary,  ii.  323. 

See  Conditional  Institdtion — Vestino. 
SUCCESSION  DUTY.— Rules  as  to  incidence  of,  ii  283. 
SUCCESSION,  TESTAMENTARY. 

Beneficial  interest  in  trust  estate  carried  by  general  disposition,  ii  125. 
Contingent  interests  may  be  disposed  by  will,  ii.  125. 
Questions  as  to  beneficiary^s  capacity  to  test,  ii.  125. 

Equitable  interests  in  converted  heritage  are  transmissible  by  testament,  iL  153, 
124. 
SUGGESTIONS  as  to  taking  instructions  and  the  preparation  of  wills,  ii.  397. 
SUPERIORITY.— Trustees  of  charitable  trust  may  sell,  L  440. 
«  SURPLUS.'' 

Construction  of  the  term,  i.  139. 

Application  of  surplus  revenues  of  fund  directed  to  be  applied  in  the  purchase 
of  lands,  L  400. 
SURPLUS  ACCUMULATIONS— See  Accumulation. 
SURVIVANCE  OF  TESTATOR.— See  Veotino. 
SURVIVORSHIP. 

Joint  legacies  fall  to  be  divided  per  capita^  iL  248. 
Heirs  conditionally  instituted  take  per  etirpeSj  iL  248. 
Rules  as  to  survivorship  under  an  express  destination,  ii.  248. 
Doctrine  of  accrescion  in  joint  destinations,  ii.  249. 
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SURVIVORSHIP— cofitottiedL 

Whether  joint  destination  has  the  force  of  a  substitution,  ii  250. 
Whether /us  accrwxndi  embraces  lapsed  and  forfeited  interests,  iL  250. 
Doctrine  of  accrescion  does  not  extend  to  bequests  in  equal  shares,    or  in 

severalty,  iL  250. 
What  terms  import  a  bequest  in  sereraltj,  iL  251. 
Effect  to  be  given  clause  of  s.  in  question  as  to  disposal  of  surplus  accumulations, 

L  122. 
Questions  as  to  s.  among  heirs  conditionally  instituted,  L  130. 
Remarks  on  condition  off.  in  destinations  of  the  beneficial  interest,  iL  237. 
Children  of  deceased  legatee  preferable  to  legatee  claiming  under  clause  of  s., 
iL  255. 

analogous  construction  in  case  of  destination  over,  iL  257. 
Issue  of  deceased  legatee  not  entitled  to  take  as  survivors  unless  included  /wr 

es^pressum,  ii.  255. 
Whether  issue  of  a  deceased  joint  legatee  are  entitled  to  the  benefit  of  surviTor- 

ship,  iL  257. — See  VEsnNG. 
Survivorship  amongst  trustees. — See  Joint  and  Sevebal  afpoditiiemt  of  Trustees. 
SUSPENSION. — ^Whether  purchase  of  trust  estate  by  trustee  can  be  set  aside  in  a, 

L  370. — See  Interdict. 

TACITURNITY.— See  Mora. 

TENOR,  PROOF  OF.— Tenor  may  be  proved  of  missing  declaration  of  trust,  L  34. 

TERGE. — Converted  heritage  renudns  subject  to,  iL  150. 

TERCE  AND  COURTESY,  Satisfaction  of. 

Exclusion  of  the  terce  by  equivalent  provision  under  statute  1681,  c.  10,  iL  291. 

Distinction  ul  reference  to  courtesy,  ii.  292. 

Acceptance  of  the  special  provision  is  essential  to  the  effectual  exclusion  of  the 
terce,  ii.  292. 

Satisfaction  of  terce  by  conventional  provision  under  foreign  settlement,  iL  292. 
TESTAMENTARY  WRITING. 

Privileges  of,  when  executed  notarially,  L  41. 

Clergymen  entitled,  by  statute,  to  act  as  notaries  in  execution  of,  L  41. 

Not  invalidated  by  subsequent  change  of  domicile,  L  46. 

Authentication  of,  by  parties  resident  abroad,  according  to  Wills  Act,l  46. 

Question,  whether  writing  is  testamentary,  is  for  the  Court,  L  57. 

Purposes  of  settlement  of  heritage  may  be  revoked  or  altered  by,  L  58. 

Revocation  by,  valid  as  to  heritage,  although  appointment  of  trustees  revoked, 
L  58. 

Rules  of  construction  applicable  to  settlements  contained  ul  several  distinct 
writings,  L  60. 

Presumption  as  to  delivery  ul  relation  to,  L  65. 

By  married  woman,  effectual  without  husband's  consent,  L  76. 

Minor  may  execute  a,  L  77. 

Power  of  appointing  provisions  need  not  be  reserved  in,  L  513. 

Whether  marriage-contract  provisions  can  be  held  to  partake  of  a  testamentary 
character,  iL  198. 
See  AuTHEMTicATioN — ^Adoption — Holoqraph —  Revocation — ^Alteration. 
THELLUSSON  ACT.  —See  Accumulation. 
TITLE. — ^Trustees  for  sale  bound  to  give  a  good  title  to  purchaser,  i.  351. 
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TITLE,  COMPLETION  OF. 
By  Trustees. 

No  grant  of  powers  necessary  to  enable  trustee  to  complete  titles,  L  474. 
Whether  executor  incurs  liability  to  third  parties  prior  to  completion  of  title, 

L  244 ;  iL  17. — See  Liabiutt. 
Heir  making  up  title  in  order  to  dispone  in  terms  of  the  trust,  does  not  incur 

liability,  i.  245. 
Trust  estate  does  not  vest  in  new  trustees  until  conveyed  to  them,  L  269. 
Mode  of  completing  a  title  in  person  of  assumed  trustees,  i.  265. 

in  person  of  corporation,  where  estate  held  in  trust  for  behoof  of  the  members, 
i.  95. 
Whether  charter  of  incorporation  or  Act  of  Parliament  implies  continuity  of 

title  in  the  trustees,  i.  269. 
How  trustee  may  complete  his  title  under  a  trust  inter  vivoSj  L  288. 
Completion  of  trustee's  title  under  Titles  to  Lands  Act,  i.  295. 
Effect  of  the  completion  of  the  trustee's  title  to  heritable  estate,  L  296. 
Title  of  trustee  for  behoof  of  creditors,  how  to  be  completed  so  as  to  exclude 

preferences,  L  408,  414. 
Trustees  appointed  by  Court  may  complete  title  as  judicial  managers,  L  474. 
Completion  of  titles  to  personal  estate  by  confirmation,  i.  299. 
Intimation  necessary  to  completion  of  title  in  certain  cases,  ii.  122. 
Beneficiary  is  divested  of  his  personal  title  by  assignation  intimated,*  ii.  122. 
Beneficiary  divested  of  equitable  interest  in  heritable  estate  by  infeftment, 

ii  122. 

See  Trustee,  Estate  of. 
Br  Beneficiaries. 

When  the  beneficiary  is  entitled  to  demand  a  specific  conveyance,  ii  155. 
Beneficiary  cannot  insist  on  a  conveyance  to  the  injury  of  the  interests  of  other 

beneficiaries,  iL  155. 
Gift  of  fee-simple  interest  entitles  the  beneficiary  to  demand  the  specific  estate, 

iL  156. 
When  annuitant  entitled  to  a  conveyance  in  security  of  his  interest,  iL  156. 
When  creditors  entitled  to  make  up  a  title  to  debtor's  estate  in  their  own 

names,  L  407. 
How  the  beneficiary  may  enforce  his  right  to  a  specific  conveyance  against  the 

trustee,  ii.  156. 
Completion  of  title  to  heritable  estate  under  a  lapsed  trust  by  declaratory  iidju- 

dication,  iL  157. 
Completion  of  title  by  declaratory  adjudication  to  a  moveable  interest  in 

heritable  property,  iL  157. 
Completion  of  fiar's  title  under  destination  to  children  nascituri,  by  declaratory 

adjudication,  or  service  as  heir  of  provision,  ii.  159. 
Completion  of  title  to  personalty  imder  lapsed  trust  by  confirmation,  ii.  160. 
Whether  personalty  under  lapsed  trust  is  attached  by  the  general  conclusion  in 

action  of  adjudication,  ii.  160. 
Completion  of  title  in  the  person  of  a  judicial  factor  or  manager,  iL  160. 
Completion  of  title  by  conveyance  from  the  heir  of  the  last  surviving  trustee, 

iL  161. 
Completion  of  title  to  truster's  radical  interest,  ii.  161. 

See  Confirmation — ^Infeftment — Service — ^Declaratort  Adjudication. 
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TITLE  DEEDS. 

Whether  statute  of  1696,  limiting  proof  of  trust  to  writ  or  oath,  applies  to  the 

case  of  title  deeds  taken  in  the  name  of  an  agent  or  trustee,  i  23. — See 

Proof  of  Trust. 
Doctrine  of  constmctiye  trust  applicable  to  possession  of  documents  of  title  b j 

trustee,  i.  208. 
Trustee  entitled  to  custody  of  title  deeds,  L  319. 

See  iNVSSTrruRE* 
TITLE  TO  SUE. 

In  trusts  for  presentation  to  an  office,  unsuccessful  candidate  has  not,  L  96. 
Minority  may  sue  major  number  of  trustees,  if  necessary  for  protection  of  the 

estate,  L  237. 
Executor  suing  for  trust  debt  must  produce  his  t.,  i  306. 
T.  of  beneficiary  imder  charitable  trust  secured  by  statute,  L  421. 
Who  are  entitled  to  bring  an  action  of  declaration  or  for  distribution  of  chari- 

table  trust  estate,  i.  450. 
T.  of  subscribers  to  a  voluntary  association  to  sue  and  be  sued,  L  434. 
Congregation  have  a  title  to  sue  in  actions  relating  to  property  of  chapel, 

L464. 
Powers  of  trustees  to  pursue  and  defend  actions,  L  476. 
Htle  of  beneficiary  to  challenge  irregular  exercise  of  power  of  appointment, 

L523. 
Title  to  sue  of  married  women,  iL  106. 
Of  minors,  and  their  curators  and  administrators,  ii  107. 
Of  deaf  and  dumb  persons,  iL  108. 
Of  creditor,  to  have  decree  of  preference  pronounced  in  his  own  name, 

ii.  109. 
Of  mandatories  and  factors,  iL  109. 
TOCHER. — ^What  is  implied  in  the  term — ^nature  of  husband^s  right  in,  ii.  196. 
TRADE,  INVESTMENT  IN. 

Trustees  not  permitted  to  embark  trust  funds  in  trade,  or  to  lend  to  any  of 

their  own  number,  i.  217. 
Duty  of  trustees  when  estate  consists  of  stock  and  interest  in  f.,  L  312. 
Duty  of  trustees  when  estate  consists  of  shares  in  mercantile  companies,  L  313. 
Nature  of  the  trustee^s  liability  to  the  beneficiary  in  respect  of  investments  in  t, 

L  334 ;  iL  27. 
Trustees  not  personally  interested  liable  for  loss,  but  not  responsible  for  profits 

beyond  legal  interest-,  L  336. — See  Liabiutt. 
TRADITION. 

Of  moveables  in  implement  of  settlement,  equivalent  to  delivery  of  settlement, 

L  69. 
Effect  of  bona  fide  gift  of  moveable  subjects  completed  by  tradition  in  diminish- 
ing legitim,  L  71. 
Money,  or  securities  given  over  by  tradition,  whether  presumed  to  be  trust  or 

donation,  L  193. 
TRANSACTION.— Powers  of  trustees  to  transact,  L  477. 
TRANSMISSION  OF  EQUITABLE  INTEREST.— See  Equftable  Estate. 
TREASON. — ^Incapacity  resulting  from  conviction  for  treason,  L  81. 
'^  TRUST." — ^Whedier  the  use  of  the  term  is  incompatible  with  an  intention  to  gire  a 

residuary  interest  to  the  grantee,  L  182. 
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TRUST,  CONSTITUTION  OF. 

Trust  may  be  constitated  by  verbal  agreement,  i.  18. 

Trust  constituted  by  writing,  either  by  disposition  in  trust,  or  by  absolute  dis- 
position and  back-bond,  L  18. 

Effect  of  disposition  in  trust  for  purposes  to  be  afteirwards  dedared,  i.  20,  39. 
TRUSTS,  CLASSIFICATION  OF. 

Simple  and  speciid  trusts  distinguished,  L  15. 

Ministerial  and  discretionary  trusts,  i  15. 

Discretionary  trusts  are  personal,  and  lapse  by  deatii  of  the  trustee,  i.  1 6. 

Lawful  and  unlawful  trusts  distinguished,  i.  16. 

Public  and  private  trusts  distinguished,  i  17. 

Trusts  arising  by  operation  of  law,  L  17. 

See  RisuLTiNG  Interest — Implied  Trust — CoNOTRUcnvE  Trust — Caarftable 
Trust — CRSDrroRs'  Trust — ^Marriaoe-Coktract,  etc. 
TRUST,  DEFmrnON  OF. 

Regarded  by  the  civilians  as  a  distinct  contract,  i.  IL 

Comparison  of  t.  with  deposit  and  mandate,  L  11. 

How  defined  by  the  institutional  writers,  L  12. 

Proposed  definition  of  <.,  L  12. 

Purposes  and  a  conveyance  essential  to  the  conception  of  /.,  i:  13. 

Simple  t  equivalent  to  deposit,  i.  14, 
TRUST  FOR  SALE.— See  Sale. 
TRUSTEE. 

Suggestion  as  to  the  proper  number  of  trustees,  i.  91. 

Lucrative  coi^tracts  of,  with  trust  estate. — See  Luc^ttve  TRAKSAcnoii. 
TRUSTEE  ACT. 

Assumption  of  new  trustees  in  virtue  of  powers  of,  L  262. 

Power  to  resign  under  provisions  of,  i.  282* 

Whether  provisions  of,  extend  to  diaritable  trusts,  L  422.. 

limitation  of  rule  of  jcnnt  liability  under,  ii.  40. 
TRUSTEE,  ESTATE  OF. 

Trust  is  a  limited  fee,  L  288. 

Quality  of  the  estate  as  stated  by  Bell,  i,  284. 

Creditors  of  the  trustee  have  no  interest  under  the  Bankruptcy  Act,  i.  284. 

Title,  where  trustee  has  also  the  bene&nal  interest,  i.  285. 

When  an  intention  may  be  implied  to  give  a  beneficial  interest  in  residue  to 
the  trustee,  L  184. 

The  estate  Garries  with  it  all  personal  rights  and  privileges,  L  285. 

Effect  of  mi^g  trust  money  with  trustee's  private  means,  i.  286. 

Whether  truster^s  radical  right  effectual  in  competition  >nth  creditors  p{  the 
trustee,  i.  287. 

Completion  of  tmsteeV  tttie  where  conveyance  is  etfade  absolute,  i.  296. 
by  trustees  in  bankruptcy  and  Hquidalors,  i.  297. 

Property  of  trustees  for  chapels  and  schools,  i.  297. 

Entry  and  oomposition,  L  297. 

Trust  property  vested  in  corporation,  L  298. 

Estate  of  trustee  created  by  deed  of  nomijiation,  L  298. 

Completion  of  title  where  trustees  are  designated  but  not  named,  i.  301. 

Title  of  the  heir  of  a  last  surviving  trustee,  i.  802. 

Heir  succeeds  to  the  estate,  but  not  to  the  office  of  the  trustee^  i.  303. 
VOL*  TT.  2  P 
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TRUSTEE,  ESTATE  OF  ^continued. 

Effect  of  destination  to  trustees,  "  their  heirs  and  assignees,^'  i.  303. 

See  Title,  Completion  of. 
TRUSTEE,  LEGACY  TO.— Whether  conditional  upon  acceptance  of  trust,  L  268;  ii.  237. 
TRUSTEE,  WHO  MAY  BE. 

The  Crown  may  be  trustee  of  an  endowment,  i.  86. 

Corporations  proper  and  incorporated  companies,  i.  86. 

Whether  the  marriage  of  a  female  creates  a  disability,  L  87. 

Whether  the  husband  is  responsible  for  his  wife's  acts  of  administration,  L  87. 

Husband  may  refuse  to  consent,  i.  88. 

Minority,  and  liability  of  minor  trustee,  i.  89,  90. 

Alienage,  whether  the  objection  applies  to  estates  in  trust,  i.  90. 

Disability  arising  from  crime  and  outlawry,  i.  91. 

Remarks  on  the  selection  of  a  suitable  number  of  trustees,  L  91. 
TRUSTER,  WHO  MAY  BE. 

The  Crown,  i.  74. 

Corporations,  i.  76. 

Joint  stock  companies,  i  76. 

Partnerships,  i.  76. 

Married  women,  i.  76. 

Minors  and  their  Curators,  i.  77 

Mental  and  physical  incapacity,  i.  78—9. 

Presumption  as  to  death-bed,  L  80. 

Bastards,  i.  80. 

Aliens,  i.  80. 

Traitors  and  outlaws,  i  81. 

Bankrupts,  L  82. 

Insolvents,  i.  82. 

Objections  founded  on  incapacity  may  be  waived,  i.  82. 

Questions  as  to  homologation  or  adoption  in  actions  of  reduction,  L  83. 
TUTOR. 

Cannot  acquire  lease  of  his  ward*s  estate,  L  204. 

In  indefinite  appointment  of,  right  of  survivorship  implied,  i.  227. 

Survivorship  not  implied  in  nomination  of  tutors-dative,  i.  228. 

Nomination  as  t  and  curator  does  not  imply  obligation  to  accept  both  offices^ 
L  246. 

Appointment  as  t  and  curator  in  settlement  may  be  declined  by  an  accepting 
trustee,  i.  246. 

Trustee  acting  as  t  without  making  up  inventories,  not  protected  by  clause  of 
indemnity,  i.  249. 

Court  may  grant  special  powers  to  tutors-nominate,  L  843. — See  Powee. 

Responsibility  of  trustees  qua  tutors  and  curators,  i.  490. 

Whether  Trustee  Act  protects  trustees  acting  as  tutors  and  curators,  L  491. 

Joint  liability  of  tutors  under  the  statute  1672,  iL  44. 

See  MnroR — Curator. 
TUTOR  AD  LITEM.— See  Curator. 

UNIVERSAL  LEGATEE. — ^Appointment  of,  not  equivalent  to  disposal  of  legitim  or 

jus  relictcB,  u.  286. — See  Legact. 
UNLAWFUL  CONDITION.— See  Condition. 


INDEX.  595 

UNLAWFUL  TRUST. 

Tr\ist  to  withdraw  personal  property  from  liability  forlegitim  iaeffectual,  i.  118. 
Power  of  burdening  entailed  estate  with  provisions  cannot  be  delegated  to 
trustees,  L  110. 

See  Purpose — Validitt  of  Trust — Accumulation, 
UPSET  PRICE.— See  Sale. 
USAGE. 

Purposes  of  a  foundation  cannot  be  controlled  by  adverse,  i.  432. 
qitcerey  as  to  matters  of  administration,  L  432. 
USUFRUCTUARY  INTEREST. 

Usufructuary  equitable  interest  defined,  iL  97. 
in  what  sense  assignable,  ii.  121. 
when  undisposed-of,  passes  as  residue,  ii.  263. 
When  the  beneficiary  of  liferent  estate  has  the  right  of  possession,  iL  98. 
Beneficiary  of  a  liferent  estate  not  entitled  to  require  the  trustee  to  denude, 

ii.  98,  155.    - 
Beneficiary  of  a  liferent  interest  has  not  the  powers  of  a  legal  liferenter,  iL  98. 
Whether  liferenter  entitled  to  take  converted  heritage  in  forma  apecificc^  iL  148. 
acquiring  the  fee,  may  demand  a  specific  conveyance,  ii.  156. 
has  right  to  interest  on  bonus  or  accession,  iL  223. 
Questions  as  to  abatement  of  legacies  between  fiars  and  liferenters  or  annui- 
tants, ii.  231-2. 
Whether  annuitant  entitled  to  have  the  capital  sunk  when  annual  revenue  in- 
sufiicient  for  payment  of  the  charge,  iL  232. 

VALIDITY  OF  TRUST. 

Trust  not  invalid  because  same  object  cannot  be  attained  hj  means  of  direct 
conveyance,  L  97. 

Unlawful  purpose  distinguished  from  unlawful  condition,  i.  107. 

Illegal  considerations  classified  and  distinguished,  L  107. 

Latent  partnerships  prohibited  by  statute  in  certain  cases,  L  108. 

Latent  trusts  of  shipping  property  prohibited,  L  108. 

Exclusion  of  latent  trusts  by  deed  of  copartnery,  L  109. 

Trusts  of  life  interest  or  rents  of  entailed  estates,  i.  109. 

Trusts  for  creating  votes,  L  110. 

Trusts  excluding  the  interest  of  the  beneficiary's  creditors,  i.  110. 

Liferent  alimentary  interests  by  constitution,  L  111. 

Whether  a  truster  can  reserve  an  alimentary  interest  to  himself,  L  112. 

Where  power  of  disposal  added,  whether  the  creditor  may  attach,  L  112. 

Trust  conveyances  in  excess  of  powers,  L  113. 

Legal  order  of  succession  cannot  be  perpetuated,  L  113. 

Unlawful  condition  held  |>ro  rum  scr^to,  L  113. 

Court  will  not  interfere  to  enforce  restitution,  i.  114. 

unless  for  the  purpose  of  protecting  the  interests  of  creditors,  i.  114. 

See  Accumulation. 
VALUATION  of  Heritable  Property.— See  Sale. 
VASSALS. — Trustee  has  the  power  of  entering,  i.  285. 
VESTING. 
Introductory. 

Simple  testamentary  interests  vest  at  the  settlor^s  death,  ii.  331. 
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VESTING — conimtied 

Questions  as  to  the  jpexiod  of  vesting  <mly  arise  when  the  distribution  is  post- 
poned, iL  331. 

The  succession  vests  as  soon  as  the  elements  of  time,  person,  and  interest   are 
specifically  ascertained,  iL  332. 

Effect  of  assignation  of  a  vested  interest,  before  it  becomes  payable,  iL  120. 

Contingent  interests  do  not  vest  until  contingency  purified,  iL  332. 

The  settlor  may  declare  at  what  period  his  succession  shall  be  held  to  vest,  iL  33. 
provided  such  declaration  is  not  inoonsbtent  with  the  terms  of  the  trust 
destination,  iL  333. 

Right  of  conditional  institute  vests  without  service  or  confirmation,  iL  126. 

Equitable  interests  transmit  to  personal  representatives  without  confirmation, 
iL  126. 

Equitable  interests  in  heritage  do  not  vest  in  the  beneficiary's  heir  without 
service,  ii.  127. 

Whether  equitable  interests  vest  in  an  heir-substitute  without  service,  iL  1 27. 
Implied  Condition  of  Subvivance  op  the  Testatob. 

Principle  of  the  implied  condition  of  survivance  explained  by  Erskine,  iL  354. 

Distinction  between  testamentary  and  obligatory  provisions,  iL  335. 

Vesting  of  marriage-contract  provisions,  taking  effect  inter  vwob^  iL  335. 

Vesting  of  irrevocable  family  provisions,  iL  336. 

Construction  of  words  pointing  to  a  period  of  vesting  antecedent  to  the  testator's 
death,  iL  336. 

Destination  to  "  heirs  and  assignees "  does  not  import  an  assignable  interest 
prior  to  testator's  death,  iL  337. 

Whether  the  provisions  in  mutual  settlements  vest  on  the  death  of  either  of 
the  parties,  ii.  338. 

Vesting  of  a  donatio  mortis  causa,  iL  339. 

Vesting  where  testator  and  legatee  perish  by  the  same  calamity,  iL  339. 

Where  it  is  imcertain  whether  the  legatee  survived  the  granter,  whether  con- 
ditional institute  must  prove  non-survivance,  iL  339. 
Postponement  op  Pathent  without  Continoenct. 

Where  a  clause  of  survivorship  is  by  the  terms  of  the  will  referable  to  the 
period  of  the  testator's  death,  the  vesting  is  immediate,  iL  344. 

Provision  of  survivorship  not  implied  in  legacy  to  children  of  a  family,  iL  345. 

Contingent  destinations  affecting  one  part  of  ihe  succession  do  not  necessitate 
suspension  as  to  the  residue,  iL  346. 

Vesting  not  affected  by  circumstance  of  bequest  being  given  to  a  plurality  of 
persons,  unless  coupled  with  the  right  of  survivorship,  ii.  346. 

Vesting  not  affected  by  the  circumstance  that  one  of  the  liferenters  has  also 
an  interest  in  the  fee,  iL  348. 
Contingenct  of  Subvivobship. 
To  what  period  Sunnvorahi^  refers. 

Bequest  contingent  on  legatee  surviving  a  given  period  does  not  vest  until  the 
event,  iL  348. 

Words  of  survivorship  are  referable  to  the  period  of  distribution,  unless  a  con- 
trary intention  is  manifested,  iL  349. 

Lord  Westbury's  judgment  in  Richardson*s  case,  ii.  350. 

Destination  over  to  legatee^s  heirs  and  assignees  is  not  a  contingent  destination, 
ii.  350. 
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Effect  of  destination  orer  to  legatee's  "heurs,**  ii  B52. 
of  destination  over  to  legatee's  "  children,"  ii.  352. 

Examples  of  the  suspension  of  vesting  consequ^it  liqpon  a  destination  over, 
iLS53. 

Examples  of  suspension  oonsequent  upon  a  clause  of  surriYorship,  ii.  854. 

Effect  due  to  element  of  intention  in  this  class  of  cases,  ii.  854. 

If  all  the  co-legatees  predecease  period  of  distribution,  interest  vests,  iL  856. 
Anmdty  oaaea. 

Suspension  of  vesting  not  presumed  in  consequence  of  fee  being  burdened  with 
fixed  annuity,  ii.  856. 

Where  distribution  expressly  postponed  imtil  death  of  annuitant,  vesting  re- 
solves into  question  of  intention,  ii.  857. 

Examples  of  suspended  vesting  in  virtue  of  testator's  intention,  ii.  858. 
Postponed  Idferenta. 

Postponed  liferents  are  contingent  on  survivance,  and  the  right  does  not  vest, 
iL858. 

Vesting  of  joint  liferents  and  implied  provision  of  survivorship,  ii.  859. 
Effect  of  Power  of  Disposal 

Bule,  that  fee  does  not  vest  until  deaths  of  granter  and  donee  of  the  power, 
ii  860. 

Effect  of  failure  to  execute  pow^  of  disposal,  ii  860. 

Whether  vesting  of  family  provisions  is  affected  by  power  of  division,  iL  861. 

Ck>NTmOENCT  OF  THB  BiBTH  OF  CbILDBSN. 

Provisions  to  children  vest  in  family  as  a  class,  notwithstanding  possibility  of 

future  issue,  ii.  861. 
Interest,  indeterminate  in  amount,  vests  in  each  individual  fitHO  birth,  or  from 
period  when  settlement  takes  effect,  ii.  862. 
and  transmits  to  representatives  of  children  predeceasing  period  of  division, 
ii.  868. 
At  what  period  children  may  insist  for  a  division  of  the  fund,  iL  868. 
Words  of  survivorship  keep  the  fee  in  suspense  until  the  number  of  the  family 
is  complete,  ii.  864. 
idem  where  the  provision  is  in  liferent  and  fee,  with  a  destination  over,  iL  864. 
secus  where  fee  merely  burdened  with  an  annuity,  ii.  864. 
Clause  instituting  issue  of  deceased  members  of  the  family,  being  merely  the 
expression  of  a  legal  right,  does  not  necessitate  a  postponement,  ii.  864. 
idem  where  power  of  division  given  to  parent,  iL  865. 

GONTINGENCT  OF  MAJORITY  OR  MaRRIAGE. 

Postponement  of  payment  to  period  having  reference  to  status  of  legatee 
renders  vesting  uncertain,  iL  866. 

How  far  necessary  to  take  into  view  the  circumstance  of  existence  of  inter- 
jected liferent,  iL  867. 

Court  will  consider  whether  testator  intended  to  make  the  right  contingent  on 
the  attainment  of  status,  ii.  867. 
Cases  on  Besiduary  Bequests, 

Whether  a  residuary  interest  payable  at  majority  vests,  is  qucsstio  voluntatis, 
assuming  that  there  is  no  ulterior  destination,  iL  868. 

Destination  over  to  legatee's  heirs  and  assignees  is  evidence  of  intention  to 
give  an  immediate  vested  interest,  ii.  869. 


THE  END. 
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VESTING— contfnued. 

StLspension  of  Testing  in  consequence  of  the  creation  of  ulterior  interests, 
ii.  370. 

Cases  on  snrviTorsliip  clauses  and  ulterior  destinations,  ii.  370. 

Where  right  has  vested  in  a  family y  payable  at  majority,  and  subject  to  condi-  j 

tion  of  survivorship,  the  last  survivor  takes  an  inunediate  vested  right  by 
survivance,  ii.  371. 
Ckues  on  Legacies  of  Quaniity, 

Declaration  that  legacy  shall  bear  interest,  affords  presumption  for  immediate 
vesting,  ii.  372. 

Whether  direction  to  hold  for  behoof  of  minor  children,  equivalent  to  direction 
to  pay  interest,  ii.  374. 

Destination  to  legatee's  heirs  and  assignees  implies  intention  to  give  an  imme- 
diate vested  interest,  ii.  374.  ' 

Legacy  of  quantity  to  children  of  a  family,  payable  at  majorily  or  marriage, 
right  to,  vests  in  the  class,  ii.  375. 

Vesting  suspended  where  right  of  individual  legatees  is  contingent  on  surviv- 
ance, iL  376. 

Unless  there  is  evidence  of  a  contrary  intention,  legacy  of  quantity  payable  at 
majority  or  marriage  does  not  vest,  iL  376. 

Rule  as  to  vesting  of  accumulations  of  interest,  iL  377. 

Besulting  interest  of  heir-at-law  in  surplus  accumulations  under  the  Thellusson 
Act,  cannot  be  excluded  by  giving  a  vested  interest  to  another  party,  L  120. 

Right  to  produce  of  rents,  being  the  subject  of  indefinite  accumulation,  vests  in 
the  fiar  afler  the  elapse  of  the  first  y^ar,  L  400. 
VESTING,  ACCELERATION  OF.— ^ee  Acceleration. 

VOTING. — Trustee  of  stock  entitied  to  vote  as  proprietor,  L  285. — See  Elecitve 
Fbanchise. 

WARRANDICE. — Form  of,  which  ptirchasers  of  trust  property  may  demand  from 
trustees,  L  352 ;  ii.  15. 

"  WHOM  FAILING."— Construction  of  terms,  "  and,"  "  whom  failing,"  etc,  in  sub- 
stitutions, L  134. 

WILLS. — Suggestions  as  to  taking  instructions  for  the  preparation  of,  ii.  397. — See 
Testamentary  WRiTma. 

WITNESS. — ^Whether  trust  invalidated  by  legacy  to  instrumentary  tr.,  L  96. 
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